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PREFACE   TO   SECOND  EDITION. 


The  author  has  for  a  considerable  time  past  been 
engaged  in  the  preparation  of  this  edition  in  anticipa- 
tion of  its  being  required.  The  scope  and  idea  of  the 
work  remains  as  before,  but  very  great  care  has  been 
expended  in  endeavouring  to  make  it  thoroughly  ac- 
curate,  and  to  include  all  alterations  in  the  law  which 
have  taken  place  since  the  original  publication.  In 
this  edition  various  cases  decided  in  the  Irish  Courts 
have  been  cited,  and  it  is  hoped  this  will  tend  to  Bender 
the  work  of  greater  utility  to  the  practitioner  and 
student  in  that  country.  A  good  index  to  any  work 
is  of  importance,  and  great  pains  have  been  bestowed 
on  the  present  one. 

J.  I. 

22  Ghahosbt  Lajie*  W.O. 
June,  1880. 


PREFACE  TO  FIRST  EDITION. 


The  chief  object  of  the  present  work  is  to  supply  the 
student  with  a  book  upon  the  subject  of  Common  Law 
(or,  in  other  words,  of  the  Law  as  usually  administered 
in  the  Queen's  Bench,  Common  Fleas,  and  Exchequer 
Divisions  of  the  High  Court  of  Justice)  which,  whilst 
being  elementary  and  readable  on  the  one  hand,  yet 
also  goes  sufiSciently  into  the  subject  to  prepare  the 
student  for  examination  upon  it.  The  present  work 
is  indeed  written  mainly  with  a  view  to  the  Exami- 
nations of  the  Incorporated  Law  Society,  for  which  the 
author  has  had  considerable  experience  in  reading  with 
students;  but  at  the  same  time  he  trusts  it  may  be 
found  useful  to  those  who  are  adopting  the  other 
branch  of  the  profession.  The  author  does  not  con- 
sider that  any  apology  is  necessary  for  presenting  this 
work,  it  being  new  in  its  design  as  offering  to  the 
student  a  comparatively  short  volume  combining  the 
plain  and  popular  divisions  of  ''  Contracts "  and 
''Torts,"  and  keeping  as  much  as  possible  from  all 
matters  of  practice  and  from  Criminal  Law,  and  also 
from  all  matters  of  an  exceptional  nature  and  likely 
neither  to  be  useful  in  examination  nor  in  practice. 
In  addition  to  the  two  main  divisions  the  author  has 
added  another,  in  which  the  subjects  of  ''Damages" 


vm  PREFACE  TO   FIB8T  EDITION. 

and  ^^  Evidence "   are  discnssed,  as  no  work  on  the 
''  Common  Law  "  could  be  complete  without. 

Besides  his  chief  object  the  author  has  also  had 
another  in  yiew,  viz. :  to  produce  a  book  which  may — 
if  not  always  in  itself,  yet,  at  any  rate,  by  aid  of  the 
extensive  references  to  either  text-books  or  cases — form 
a  work  useful  to  the  practitioner.  In  many  cases  it 
may-from  ita  rery  size-be  useful  for  this  purpose 
only  as  an  index,  and  remembering  this,  the  author  has 
considered  that  in  many  places  references  to  larger 
text-books  would  be  preferable  to  cases,  and  has  acted 
accordiogly;  and  here  he  would  acknowledge  the 
obligations  he  is  under  to  the  learned  authors  and 
editors  of  the  various  works  he  has  in  the  following 
pages  referred  to. 

With  these  few  words  the   author  sends  his  work 

forth  to  speak  for  itself  and  be  judged  on  its  merits, 

assuriog  his  readers  that  no  pains  have  been  spared 

on  his  part  to  insure  accuracy,  and  trusting  that  his 

labours  may  meet  with  approbation. 

J.  I. 

22  Ghancoebt  Lake,  W.G. 
August,  1876. 
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PRINCIPLES  OF  THE  COMMON  LAW. 


INTBODUCTION. 

.^Thb  orig^  of  the  Common  Law  of  England,  though  it  The  ori^n  of 
cannot  be  now  certainly  and  snrely  found,  being  lost  J^*  «>™™on 
in  antiquity,  may  probably  be  set  down  to  the  cnstoms 
and  usages  in  the  first  instance  of  the  early  Britons, 
afterwards  amended  and  added  to  by  those  of  the 
Bomans  and  other  nations  who  spread  themselyes  over 
the  country,  and  being  originally  of  a  narrow  and 
limited  kind,  increasing  according  to  men's  necessities, 
until,  in  the  present  highly  artificial  state  in  which 
we  live,  it  has  assumed  such  wide  dimensions  as 
to  make  it  difficult  to  believe  in  its  early  foundation. 
The  term  *'  common  law  "  would  seem,  according  to 
Blackstone  (a),  to  have  originated  in  contradistinction 
to  other  laws,  or  more  reasonably  as  a  law  common  and 
general  to  the  whole  realm,  and,  used  in  a  wide  and 
large  sense,  comprehends  now  not  only  the  general  law 
of  the  realm  but  also  that  giyen  out  by  statute ;  and  it 
may  be  divided  as  of  two  kinds,  yiz  :  (1)  The  lex  mm 
Boripta,  or  unwritten  law ;  and  (2)  the  lex  seriptay  or 
written  law.  With  regard  to  the  former  division  in 
the  very  ancient  times,  in  consequence  of  the  utter 
ignorance  of  the  mass  of  the  people,  the  laws  could  not 
be,  and  were  not,  reduced  into  writing,  but  were  to  a 
certain  extent  transmitted  from  age  to  age  by  word  of 

(a)  1  BL  Com.  67. 
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month.  But  this  is  not  all  that  is  indnded  in  the  lex 
nan  scripta^  which  term  is  indeed  need  in  contradistinc- 
tion to  the  statute  law,  which  forms  the  actual  lex 
scripta^  for,  as  is  stated  by  Blackstone  (&),  now  the 
monuments  and  records  of  our  legal  customs  are  con- 
tained in  the  books  of  the  reports  of  the  judges  from 
time  to  time,  and  in  the  treatises  of  tiie  different 
writers,  commencing  at  periods  of  high  antiquity  and 
continued  until  the  present  time.  With  regard  to  the 
latter  division,  yiz.  the  lex  scripta,  this,  as  has  been 
said,  comprises  the  statute  law  of  the  realm.  In  the 
earlier  times  but  little  attention  was  given  to  the  laws, 
and,  indeed,  from  the  essentially  warlike  nature  of  the 
people  it  was  not  the  greatest  requirement ;  but  gradu- 
ally, as  civilization  advanced,  the  lex  nan  dcripta  was 
found  insufficient,  or  indeed,  sometimes  contrary  to 
the  benefit  of  the  country,  and  the  direct  intervention 
of  the  legislature  was  required  to  amend,  alter,  and 
vary,  or  in  some  cases  to  simply  declare,  the  law  when 
doubts  had  arisen  on  it.  As  civilization  has  progressed 
and  age  after  age  has  become  more  and  more  artificial, 
so  the  statute  law  has  increased,  as  is  evidenced  by  the 
multitude  of  Acts  of  Parliament  necessary  to  be  referred 
to  by  the  student  of  our  laws. 

Ab  to  the  It  might  be  interesting,  and  perhaps  useful,  to  here 

^▼•^tapi  enter  into  the  consideration  of  the  relative  advantages 
and  disadvantages  of  a  code  of  laws,  but  such  a  discus- 
sion would  be  beyond  the  scope  of  a  work  like  the 
present,  and  the  subject  must  be  dismissed  with  a  few 
remarks.  True,  there  is  in  our  present  system  of  laws 
the  disadvantage,  that  it  involves  to  master  it,  deep 
and  intricate  study,  and  requires  to  be  traced  back  to 
the  earliest  times  to  understand  various  reasonings; 
but,  on  the  other  hand,  though  a  code  would  do  away 
with  this  necessity  of  historical  research,  yet  it  would 
present  law  in  a  much  more  inflexible  state  than 


of  a  code. 


(6)  1  Bl.  Com.  63. 
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now,  and  as  no  code  conld  be  perfect,  it  is  to  be 
feared  that  doubts  of  constmction  and  the  like  would 
arise  and  perhaps,  therefore,  to  leaye  things  on  their 
present  fonndation  would  be  well. 

The  term  ''common  law  "  has  also  been  used  in  con-  Common  Uw 
tradistinction  to  equity  jurisprudence,  which  is  of  later  !^h^°i^ 
growth,  and  comprehends  matters  of  natural  justice  eqoitj. 
(being  other  than  matters  of  mere  conscience),  for 
which  courts  of  law  gave  no  relief  or  no  proper  relief. 
In  the  opinion  of  the  author  this  distinction  between 
common  law  and  equity  must  always  exist,  for  although 
the  Judicature  Acts  of  1873  and  1875,  to  a  certain 
extent,  fuse  law  and  equity,  and  though  also  the  rules 
of  equity  are  to  goyem  where  they  hare  clashed  with 
the  rules  of  law  (as  will  be  frequently  noticed  in  the 
course  of  the  following  pages),  yet  as  certain  matters 
were  formerly  strictly  the  subjects  of  cognizance  in  the 
Common  Law  Courts  and  others  in  the  Court  of  Chan* 
eery,  so  the  like  matters  respectively  are  and  will  be 
commenced  and  carried  on  in  the  analogous  division  of 
the  present  High  Court  of  Jiistice. 

It  is  important  to  have  a  clear  and  correct  idea  of  ofthenAtun 
the  nature  of  a  person's  rights  which  will  entitle  him  ^  \r^^^ 
to  maintain  an  action  for  their  infringement.    The  two  will  entitle 
main  divisions  of  the  present  work  are  into  Contracts  ^  ^  °^'^' 
and  Torts.    In  the  case  of  the  infringement  of  any 
person's  legal  rights,  i.e  if  a  valid  contract  be  broken, 
or  a  tortious  act  committed,  the  other  party  to  the  con- 
tract, or  the  person  against  whom  the  tort  was  com-> 
mitted,  has  a  right  of  action  in  respect  of  such  breach 
of  contract  or  tortious  act,  and  even  though  he  suffers 
no  substantial  damage,  yet  he  has  his  right  of  action. 
The  rule  upon  this  point  is,  that  Jh^uria  sine  damno  injuria  ain§ 
will  entitle  a  person  to  maintain  an  action,  which,  ^'nn<>- 
plainly  expressed,  means  that  when  a  person  has  suf* 
fered  what  in  the  eyes  of  the  law  ia  looked  upon  as  a 
legal  injury f  he  must  have  a  corresponding  right  of 
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action,  eyen  though  he  has  suffered  no  harm.  This  is 
well  illustrated  by  the  widely  known  case  of  AMy  y. 
White  (e)y  which  was  an  action  against  a  return- 
ing officer  for  maliciously  refusing  to  receiye  the 
plaintiff's  yote  on  the  election  of  burgesses  to  serye  in 
Piarliament,  and  it  was  held  that  the  defendant  haying 
so  maliciously  refused  to  receiye  the  plaintiff's  yote, 
although  the  members  for  whom  he  wished  to  yote 
were  actually  elected,  and  therefore  he  suffered  no 
damage,  yet  he  had  a  good  right  of  action,  for  he  had  a 
legal  right  to  yote,  and  that  right  was  infringed. 

Danmum  «ifM       On  the  other  hand,  there  are  many  cases  in  which  a 
injuria.  persou,  although  he  suffers  damage  by  the  act  of 

another,  yet  has  no  right  of  action,  beoause  there  has 
leen  no  infringement  of  what  the  law  looks  upon  as  a 
legal  right,  and  this  is  expressed  by  the  maxim,  that 
Damnwn  sine  injuria  will  not  suffice  to  enable  a  person 
to  maintain  an  action.  Thus,  in  an  action  of  seduction, 
unless  loss  of  seryice  by  the  plaintiff  is  proyed,  the  action 
cannot  be  maintained,  for  though  the  plaintiff  may  haye 
suffered  damage  without  the  loss  of  seryice,  yet  he  has 
not  sustained  what  in  the  eyes  of  the  law  is  looked 
upon  as  an  injury.  The  best  instance,  howeyer,  on  this 
point,  is  perhaps  found  in  the  principle  that  a  person 
may  deal  with  the  soil  of  his  own  land  as  he  thinks 
fit,  so  that  if  he  digs  down  and  thus  depriyes  his  neigh- 
bour of  water  that  would  otherwise  percolate  through 
the  land,  yet  although  this  operates  to  the  great  detri- 
ment of  such  neighbour,  it  does  not  constitute  the 
inyasion  of  a  legal  right,  and  will  not  sustain  an 
action  (d).  And  if  a  subsidence  be  caused  by  the 
withdrawal  of  such  underground  water  the  same  rule 
holds  good(6)»  It  is  merely  Damnvm  sine  injuria. 
Howeyer,  in  the  words  of  Mx,  Broom,  in  his  *  Commen- 
ce) 1  S.  L.  C.  264;  Lord  Raymond,  938. 

((f)  AcUm  y.  Blundeil,  12  M.  h  W.  324 ;  Chaaemore  y.  BioKards^  7  H.  L.  C. 
349. 
(0  Popp^fw^  ^*  HodgkiMon^  L.  R.  4  Ex.  248. 
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tttries  on  the  Common  Law/  **  in  the  vast  majority  of 
eases  which  are  brought  into  Courts  of  Justice,  both 
damnum  and  injuria  combine  in  support  of  the  claim 
put  forth,  the  object  of  the  plaintiff  usually  being  to 
reeoTer  by  his  action  substantial  damages  "  (/).  When 
both  injuria  and  damnumBie  combined  then,  as  a  general 
rule,  there  is  always  good  cause  of  action  except  indeed 
that  there  is  some  special  reason  to  the  contrary,  e.ff. 
some  ground  of  public  policy  or  where  the  act  amounts 
to  a  felony. 

Haying,  therefore,  in  these  few  remarks,  endeayoured 
to  introduce  the  student  to  the  subject  of  common  law, 
and  the  nature  of  the  legal  right  in  respect  of  which  a 
person  has  a  remedy,  let  .us  proceed  to  our  first  chief 
subject,  yiz.  that  of  contracts. 

(/)  Broom's  Corns.  112 ;  snd  see  ge&exmllj  upon  the  subject  disenssed 
sbore,  Broom's  Corns.  78-112. 
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PART  I. 

OF  CONTRACTS. 


CHAPTER  I. 

OF  THE  BQTEBBKT  KINDS  OF  OONTBAOTS,  THBIB  T^ftTEA/iw^ 
AND  THE  BULBS  FOB  THEIB  OONSTBUOTION. 

Definition  of  a  A  OONTBIOT  may  bo  defined  as  some  obligation  of  a  legal 

different  dhd-  ^"^t^^®— ^1*^®^  by  matter  of  record,  deed,  writing,  or 

sione  of  word  of  mouth — to  do,  or  refrain  from  doing,  some  act. 

contracu.  Contracts  are  usually  divided  as  of  three  kinds,  viz. : — 

1.  Cantraets  of  reeord,  i.e.  obligations  proceeding 
from  some  Court  of  record,  such  as  judgments,  recog- 
nizances, and  cognovits. 

2.  SpeoiaUies,  i.e.  contracts  evidenced  by  writing, 
sealed  and  delivered. 

3.  Simple  contracts,  i.e,  those  not  included  in  the 
foregoing,  and  which  may  be  either  by  writing,  not 
under  seal,  or  by  mere  word  of  mouth. 

Contracts  may  also  be  divided  as  to  their  nature 
into — 

1.  Eo^ess  contracts,  i.e.  those  the  e£fect  of  which  is 
openly  expressed  by  the  feu^ts ;  and 

2.  Implied  contracts,  viz.  those  which  are  dictated 
by  the  law,  as,  for  instance,  if  a  person  goes  into  a  shop 
and  orders  goods,  his  contract  to  pay  their  proper  value 
is  implied. 
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AgaiOy  ooniracts  are  diyided,  with  reference  to  the 
time  of  their  perfomuuicey  into — 

1.  Executed  contracts,  and 

2.  Exeontory  contracts. 

Hayingy  therefore,  three  different  diviBions  of  con-  Contracu  of 
tracts,  let  ns  proceed  to  consider  each  of  them  separ-  JJ^<2w '''^ 
ately  ;  and  as  to  the  first  division,  the  most  important  the  most 
kind  of  contracts,  technically  speaking,  are  contracts  ""P^*'*"*- 
of  record,  they  proceeding  from  some  Gonrt  of  record, 
but  in  a  practical  sense  they  may  be  set  down  as  the 
least  important,  for,  with  the  exception  of  judgments, 
they  are  not  of  constant  occurrence,  and  eyen  judg- 
ments, considered  in  the  light  of  contracts  simply,  are 
not  entitled  to  much  discussion,  although,  considered 
in  other  ways,  they  are  of  great  importance.    As  we 
baye  giyen  as  instances  of  contracts  of  record,  judg- 
ments, recognizances,  and  cognovits,  it  will  be  well  at 
the  outset  to  have  a  clear  understanding  of  each,  and 
then  consider  the  peculiarities  of  contracts  of  record 
generally,  but  yet  mainly  with   reference  to  judg- 
ments as  being  the  only  contracts  of  record  that 
ordinarily  or  usually  occur. 

A  judgment  is  defined  to  be  the  sentence  of  the  law  Definition  of  a 
pronounced  by  the  Court  upon  the  matter  appearing  J'»<'«™«n*' 
from  the  previous  proceedings  in  the  suit  (ff).  It  is 
obtained  by  issuing  out  a  writ  of  summons,  on  which 
the  defendant  either  makes  default,  whereby  judgment 
is  awarded  in  consequence  of  such  default,  or  the  case 
is  tried  and  on  a  verdict  judgment  awarded  in  accord- 
ance with  it  (h), 

A  recognizance  is  an  acknowledgment  upon  record  Definition  of  a 
of  a  former  debt,  and  he  who  so  acknowledges  such  debt  "«»«^""<*- 


(g)  Brown's  Law  Diet.  198. 

(A)  See  Indermaur'i  Manual  of  Practioei  Part.  II.,  chape.  2, 5. 
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to  be  due  is  termed  the  recognizor,  and  he  to  whom 
or  for  whose  benefit  he  makes  such  acknowledgment  is 
termed  the  recognizee.  It  is  yery  similar  to  a  bond, 
but  whereas  a  bond  creates  a  new  debt,  a  recognizance 
is  merely  an  acknowledgment  npon  record  of  an  antece- 
dent debt  (i). 


Definition  of 
a  cognoTit. 


Euentials  u 
to  execution. 


A  cognovit  is  an  instmment  signed  by  a  defendant  in 
an  action  actually  commenced,  confessing  the  plaintiff's 
demand  to  be  just,  and  empowering  the  plaintiff  to  sign 
judgment  against  him  in  default  of  his  paying  the 
plaintiff  the  sum  due  to  him  within  the  time  mentioned 
in  the  cognovit  (k).  By  1  &  2  Vict.  c.  110,  it  was  pro- 
vided for  the  protection  of  ignorant  persons,  who  might 
be  persuaded  into  executing  a  cognovit,  that  it  must 
be  attested  by  an  attorney  (/),  and  this  protection  has 
been  still  further  extended  by  32  &  33  Yict.  c.  62  (m) 
which  provides  that  *'  after  the  commencement  of  this 
Act  (n)  a  warrant  of  attorney  to  confess  judgment  in 
any  personal  action,  or  cognovit  actionem,  given  by  any 
person  shall  not  be  of  any  force  unless  there  is  present 
some  attorney  of  one  of  the  superior  courts  on  behalf  of 
such  person  expressly  named  by  him,  and  attending  at 
his  request,  to  inform  him  of  the  nature  and  effect  of 
such  warrant  or  cognovit  before  the  same  is  executed, 
which  attorney  shaU  Bnbscribe  his  name  as  a  witness  to 
the  due  execution  thereof,  and  thereby  declare  himself 
to  be  attorney  for  the  person  executing  the  same,  and 
state  that  he  subscribes  as  such  attorney ;"  and  also  (o) 
that  ^  if  not  so  executed  it  shall  not  be  rendered  valid 
by  proof  that  the  person  executing  the  same  did,  in 
fact,  understand  the  nature  and  effect  thereof,  or  was 
fully  informed    of    the    same.'"    In  this   enactment 


(0  Brown's  Law  Diet.  303. 

(ife)  Ibid.  67. 

(/)  All  attorneys  are  now  styled  solicitors ;  Jud.  Act,  1873,  sect.  87. 

(m)  Sect.  24. 

(n)  Ist  January,  1870. 

(o)  Sect.  25. 
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it  will  be  noticed  that  a  warrant  of  attorney  is  men- 
tioned, being  placed  under  the  same  proyisions  as 
to  exeoation  as  is  a  cognovit,  and  as  the  two  are  some- 
times confosed  by  students  it  may  be  well  to  point  out 
that  there  is  this  difference  between  them,  yi^.  that  a  DiffenoMt 
oognoYit  is  a  written  confession  of  some  existing  action,  ^^^•^  * 
whilst  a  warrant  of  attorney  is  simply  a  power  given  attorney  and 
to  an  attorney  or  attorneys  to  appear  in  some  action  *  <^'P''>^^ 
commenced,  or  to  be  commenced,  and  allow  judgment 
to  be  entered  up.    Cognovits  and  warrants  of  attorney 
require  to  be  filed  in  the  Queen's  Bench  Division  of 
the  High  Court  of  Justice  within  twenty-one  days  after 
execution  (p) ;  and  there  is  a  like  provision  as  to  judges' 
orders  made  by  the  consent  of  any  defendant  in  a 
personal  action,  whereby  the  plaintiff  is  authorized 
forthwith,  or  at  any  future  time,  to  sign  or  enter  up 
judgment,  or  to  issue  or  to  take  out  execution  (g). 

Now  as  to  the  peculiarities  of  contracts  of  recorder  the  pecn- 
generally,  but  mainly  with  reference  to  judgments.        ^*"tJ!^^f 

recordy  par- 

1.  Beinff  of  the  highest  nature  of  aU  eontracts^  they  V^^'^^ 
have  the  effect  of  merging  either  a  simple  eontraet  or  a  ^  ^ 
eanirdct  entered  into  by  deed  (a  speoialty), — It  is  a  prin- 
ciple, not  only  with  regard  to  contracts  but  also  estates, 
that  a  larger  interest  swallows  up  or  extinguishes  a 
lesser  one.  If  a  person  has  an  estate  for  years,  and 
afterwards  acquires  an  estate  in  fee  simple,  the  former 
estate  for  years  is  lost  in  the  greater  estate  in  fee  (r), 
and  so  here,  if  there  is  an  ordinary  contract  by  parol  in 
writing  or  by  deed,  and  judgment  is  recovered  on  it, 
the  judgment  merges  the  rights  on  the  former  contract, 
and  the  person's  rights  henceforth  are  on  the  new  and 
higher  contract,  the  judgment. 

(p)  32  k  33  Vict.  c.  62,  s.  26. 

(r)  The  Jud.  Act,  1873,  (s.  25  (4)  ),  howerer,  proridee  that  there  shall 
not  nom-  be  any  merger  by  operation  of  law  only  of  any  estate,  the  bene- 
ficial interest  in  which  would  not  be  deemed  to  be  merged  or  extinguished 
in  equity. 
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2.  Estoppel. 


OT  THE  DnrSBBNT  KINDB  OF  OOVTBAUTA, 

2.  They  have  the  effM  of  eitoppinff  ff^  par^ 
— ^Estoppel  has  been  defined  as  a  term  of  law  whereby  a 
person  is  stopped  or  hindered  from  denying  a  matter 
already  stated  (a),  and  it  is  because  of  the  high  natore 
of  contracts  of  record  that  whilst  they  remain  in  exist- 
ence they  are  condnsiye,  for  no  one  can  aver  against  a 
record,  and  this  has  been  stated  by  Lord  Coke,  as  fol- 
lows: ''The  Bolls  being  the  records  or  memorials  of 
the  judges  of  the  court  of  record,  import  in  them  such 
uncontrollable  credit  and  yerity  as  they  admit  of  no 
ayerment,  plea,  or  proof  to  the  contrary  "  (t).  This  is 
well  illustrated  by  a  somewhat  recent  case,  in  which 
the  plaintiff  was  formerly  clerk  of  the  peace,  and  haying 
been  dismissed,  brought  an  action  against  the  defendant, 
his  successor  in  office,  to  try  his  right  to  certain  fees. 
It  appeared  that  the  justices  had  at  quarter  sessions 
found  that  the  plaintiff  had  been  guilty  of  contuma- 
ciously refusing  to  record  an  order  that  had  been  made 
by  them  as  he  should  haye  done,  and  therefore  they 
had  dismissed  him  from  his  office,  which  they  were  jus- 
tified on  such  a  fact  in  doing.  The  Court  here  decided 
that  the  plaintiff  was  estopped  in  this  action  from 
denying  the  yalidity  of  the  order  so  made  at  quarter 
sessions  («). 


Duchess  of 
Emgston's 
Case. 


The  leading  authority  generally  referred  to  on  the 
point  of  estoppel  by  matter  of  record  is  the  Duchess  of 
KingstovCs  Case  (x),  which  goes  to  shew  that  a  judg- 
ment is  only  a  conclusiye  estoppel  where  the  same 
matter  is -directly  inyolyed  in  it,  and  not  where  it  is 
only  incidentally  inyolyed,  and  also  that,  eyen  although 
it  might  be  otherwise  a  conclusiye  estoppel,  yet  that 
it  may  always  be  ayoided  by  shewing  fraud  or  col- 
lusion. 


(a)  Brown's  Law  Diet.  144.    See  also  post,  p.  14. 

(0  1  Inst.  260. 

(tt)  WUdes  y.  SusseU,  L.  R.  1  0.  P.  722. 

Ix)  2  S.  L.  C.  784 ;  BuL  N.  P.  244. 
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3.  They  rejuire  no  eonrnderoHan. — TbiB  peenliaritj  3.  Ai  to 
results  from  the  preceding  one  of  estoppel ;  the  want  of  <^<^><^*"^<^ 
consideration  can  be  no  defence  or  objection  to  proceed* 

ings  on  a  judgment  or  other  record,  which,  as  we  haye 
seen,  the  party  is  estopped  from  denying. 

4.  A  regidered  judgmeiU  ha$  priorUy  in  pojfmmU. —  4.  At  to 
In  the  administration  of  an  insoWent  estate  in  equity,  ^"!^^^^^^ 
a  judgment  creditor  stands  first  in  the  order  of  creditors, 
proTided  his  judgment  is  duly  registered  under  1  &  2 

Yict.  c.  110  (presently  noticed  under  the  fifth  pecu- 
liarity of  these  contracts),  which  is  an  important 
adyantage  if  the  estate  is  insufficient  to  pay  every 
one  (y).  And  though  the  Judicature  Act,  1875  (s), 
proyidea  that  the  same  rules  shall  prevail  as  to  the 
respectiTe  rights  of  secured  and  unsecured  creditors  as 
are  in  force  in  bankruptcy,  this  does  not  in  any  way 
affect  this  rule  (a). 

5.  AjudgmetU  canMiuted  a  eharffe  on  the  lands  of  the  5.  Attocharg- 
judgment  ddior  (b). — ^This  is  a  peculiarity  of  the  past,  "^  ^'*^■• 
and  the  following  is  a  short  summary  of  the  past  and  ' 
present  laws  upon  the  subject  (e) : — 

By  13  Ed.  1,  c.  18,  half  a  judgment  debtor's  lands 
could  be  taken  in  execution  under  a  writ  of  elegit. 

By  29  Car.  2,  c.  3,  sect.  10,  execution  could  also  be 
issued  to  the  above  extent  on  judgments  entered  up 


(y)  And  now  this  adrantage  does  not  onlj  applj  to  English  judgments, 
but  also  to  Irish  Judgments  and  Scotch  decreets,  if  registeAd  here,  it  being 
by  31  &  32  Vict,  c  54,  s.  1,  provided  that,  if  registered  here,  they  shall 
hkre  the  same  force  and  effect  as  if  original  judgments  of  this  conntrj. 

(«)  38  a  39  Vict.  c.  77,  s.  10  (instead  of  sect.  25,  snb-saot.  1  of  the 
Judicature  Act,  1873). 

(a)  See  hereon,  Snell's  Principles  of  £q.  263. 

(b)  This  was  recently  extended  to  Irish  judgments  and  Scotch  decreets  if 
registered  under  31  &  32  Vict.  c.  54.    See  note  (y), 

(e)  The  law  of  judgments  as  affecting  lands  belongs  more  properly  to 
the  subject  of  conreyancing  and  real  property,  and,  for  fuller  information 
than  is  contained  in  the  few  remarks  above,  the  student  is  referred  to  the 
dissertations  in  Prideaux's  Conveyancing. 
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against  a  eesttU  que  trust  of  freeholds,  provided  they 
were  vested  in  a  trustee  in  fee  simple,  and  he  was  duly 
seised  of  them. 

By  1  &  2  Yict.  c.  110,  a  judgment  was  made  a  charge 
upon  the  whole  lands  of  a  judgment  debtor,  of  what- 
ever nature,  but  judgment  was  not  to  affect  purchasers 
until  registered  in  the  name  of  the  debtor. 

By  2  &  3  Yict.  c.  11,  all  judgments,  to  so  bind,  must 
be  re-registered  #very  five  years. 

By  23  &  24  Yict.  c.  38,  no  judgment  to  be  entered 
up  after  the  passing  of  that  Act  (July  23, 1860),  was  to 
affect  any  lands,  unless  a  writ  of  execution  was  issued 
and  registered  and  put  in  force  within  three  calendar 
months  from  the  time  of  registration. 

And  now,  by  the  27  &  28  Yict.  c.  112  (the  statute  in 
force  upon  the  subject  at  the  present  day),  it  is  provided 
that  no  judgment  to  be  entered  up  after  the  passing 
thereof  (July  29,  1864),  shall  affect  any  lands  until 
the  same  shall  have  been  actually  delivered  in  execu- 
tion by  virtue  of  a  writ  of  elegit  or  other  lawful 
authority. 

6.  As  to  proof.  6.  They  prove  themadves — which  means  that  when 
necessary  to  prove  a  contract  of  record  the  mere  pro- 
duction thereof  is  sufficient  proof,  and  this  is  always 
their  proper  mode  of  proof;  so  that  when  there  is  an 
issue  of  nid  tid  record  (no  such  record),  either  the  record 
itself  must  be  produced,  or  it  may  be  proved  by  exem- 
plification under  the  great  seal,  or  by  an  examined  or 
sworn  copy  {d). 

The  two  remaining  kinds  of  contracts  under  this 
division  are  specialties  and  simple  contracts,  and  these 

((f)  Poweirs  Evidenoe,  314. 
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are  of  ordinary  practical  and  constant  occnrrence,  and 
therefore  of  very  mnch  more  importance  to  the  student 
than  contracts  of  record.    A  specialty — or  contract 
mider  seal — ^is  termed  a  deed  because  of  the  peculiar 
solemnities    attending    its    execution,    it   being   not 
only  signed  (e),  but  also  sealed  and  delirered,  whilst 
a  simple  contract  is  either  by  parol,  or  at  most  in 
writing  not  under  seal,  and  it  is  from  the  point  of  the 
supposed  additional  solemnities  attending  the  execution 
of  deeds  or  specialties,  that  we  may  trace  the  numerous  Diitmctioni 
distinctions  which  exist  between  themt>n  the  one  hand,  ^f^^^^ 
and  simple  contracts  on  the  other.    These  distinctions  and  simple 
are  mainly  as  follows : —  contracu. 

1.  As  to  the  execution. — ^Here,  as  just  stated,  the  i.  Ai  to 
essential  formalities  to  be  observed  on  the  execution  *'<^*^^"^''* 
of  a  deed  are  sealing  and  delivery,  whilst  a  simple 
contract  maybe  even  by  word  of  mouth,  and  if  writing 

is  used,  signature  only  is  necessary.  One  of  the 
essentials,  too,  of  the  deed  being  delivery,  a  person 
may  execute  a  deed  as  an  escrow,  t.e.,  "  so  that  it  shall  Escrow. 
take  effect  or  be  his  deed  on  certain  conditions  "  (/),  by 
delivering  it  to  some  third  person,  and  then  it  wUl  not 
take  effect  until  the  happening  of  the  condition,  though 
on  the  condition  being  performed  it  will  relate  back  to 
the  original  date  of  execution.  A  deed  cannot  be  de- 
livered as  an  escrow  to  the  other  party  to  it,  it  must 
be  to  some  third  person,  but  it  may  be  delivered  to  a 
solicitor  acting  for  all  parties  (^). 

2,  A»  to  merger.— The  principle  of  merger  has  al-  2.  Aa  to 
ready  been  explained  (A),  and  it  may  be  defined  as  an  ™^^*'* 
operation  of  law  whereby  a  security  or  estate  is  swal- 
lowed up  or  lost  in  a  greater  (f).    It  has  already  been 

(e)  Then  is  some  doobt  whether  ligning  is  actually  necessary  to  the 
TaUdity  of  a  deed. 
(/)  Chitty  on  Contracts,  4.    See  also  Brown's  Law  Diet.  141. 
(^)  MUlenhip  y.  Brooks,  5  H.  &  N.  797. 
(A)  Ante,  p.  9. 
(t)  See  also  Brown's  Law  Diet.  233. 
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3.  As  to 

estoppel. 


Estoppel  by 
deed. 


CbfftMv. 
Blaniem. 


remarked  that  the  effect  of  a  record  will  be  to  merge 
any  contract  respecting  the  same  matter  not  by  record, 
because  of  its  higher  nature;  and  so  here,  a  deed, 
though  of  a  technically  less  important  nature  than  the 
record,  and  liable  to  be  merged  in  it,  yet  in  its  turn, 
being  more  important  than  a  simple  contract,  it  will 
cause  a  merger  of  that. 

8.  As  to  estappd. — This  doctrine  has  already  been 
touched  upon  in  its  bearing  on  contracts  of  re- 
cord {k)\  but  in  addition  to  the  definition  given 
there  of  it,  it  may  be  well  to  note  here  Lord  Coke's 
definition,  which  is  perhaps  a  better  one  when  the 
term  is  applied  to  estoppel  otherwise  than  by  matter 
of  record.  His  definition  of  it  is,  ''where  a  man  is 
concluded  by  his  own  act  or  acceptance  to  say  the 
truth  "  (Q.  It  has  been  noted  that  a  record  will  estop 
the  parties  to  it  and  those  claiming  under  them,  and 
so  in  a  deed  the  doctrine  of  estoppel  applies,  though 
generally  speaking  it  does  not  in  a  simple  contract. 
Thus,  if  a  man  executes  a  deed,  stating  or  admitting  in 
that  deed  a  certain  fact,  he  is  precluded  from  denying 
it,  the  reason  being  the  solemnity  of  the  deed ;  whilst 
in  a  simple  contract  the  person  entering  into  it 
may  shew  the  contrary  of  what  he«  has  in  it  admitted. 
But  in  discussing  the  doctrine  of  estoppel,  what  was 
decided  in  the  leading  case  of  ColUnB  y.  Blaniem  (m) 
must  be  noticed,  viz.  that  though  a  person  is  estopped 
from  denying  what  he  has  stated  in  a  deed,  yet  he  may 
set  up  the  illegality  or  fraud  of  the  instrument.  In 
that  case  the  plaintiff  sued  on  a  bond  executed  by 
certain  parties,  of  whom  the  defendant  was  one,  the 
obligation  of  which  was  £700,  conditioned  for  payment 
of  £350.  The  defendant  pleaded  the  following  facts : 
Certain  parties  were  prosecuted  by  one  John  Budge, 
and  pleaded  not  guilty,  and,  according  to  arrangement, 


{k)  Ante,  p.  10. 

(0  Co.  Litt.  352  ft. 

(m)  1  S.  L.  C.  369 ;  2  Wilson,  341. 
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the  plaintiff  gave  bis  promissory  note  to  the  prosecutor, 
John  Budge,  he  to  forbear  further  prosecuting,  and  as 
part  of  the  arrangement,  the  bond  on  which  the  plaintifi 
sued  was  executed  to  indemnify  him.  Now  the  facts 
shewed  illegality  in  the  whole  matter,  for  it  was  the 
stifling  of  a  criminal  prosecution ;  but  had  the  doctrine 
of  estoppel  applied  here,  the  defendant  would  have  been 
precluded  from  setting  it  up.  It  may  be  noticed  on 
this  point  of  estoppel,  that  if  a  person  in  the  body  of  a 
deed  admitted  haying  receiyed  the  consideration  money, 
at  law  he  was  estopped  from  setting  up  that  he  had 
not  receiyed  it ;  but  in  equity  he  might  always  haye 
done  so,  otherwise  the  doctrine  of  the  yendor's  lien  for 
unpaid  purchase-money  could  not  well  haye  existed. 
Now,  as  the  Judicature  Act,  1873  (n),  proyides  that 
where  the  rules  of  law  and  equity  clash,  the  latter  shall 
preyail,  the  consequence  is  that  in  such  a  case  a  person 
is  now  always  able  to  do  what  he  could,  as  aboye 
stated,  haye  formerly  done  in  equity.  Estoppel,  how-  Estoppel  m 
oyer,  besides  being  by  record  or  deed,  may  also  in  some  ^*'* 
cases  be  in  pais^  ».6.,  by  the  conduct  of  the  parties ;  6.^., 
where  an  infant,  haying  made  a  lease,  accepts  rent 
after  he  comes  of  age,  he  wiU  be  estopped  from  denying 
its  yalidity  (o). 

^.  Asio  consideration. — The  consideration  is  the  price  4.  As  to 
or  motiye  of  a  contract,  and  is  either  good  or  yaluable.  ^"i^J^^of'a 
A  yaluable  consideration  may  be  defined  as  some  benefit  valuable 
to  the  person  making  the  promise,  or  a  third  person,  <^»**><*«"*»''">« 
by  the  act  of  the  promisee,  or  some  loss,  trouble,  incon- 
yenience  to,  or  charge  imposed  upon  the  person  to  whom 
the  promise  is  made  (p).    It  is  an  essential  and  un- 
flinching   rule  that  all   simple  contracts    require  a 
yaluable  consideration ;  if  they  haye  no  consideration, 


C»)  Sect.  25  (11> 

(o>  See  hereon  as  to  effect  of  37  k  38  yict  c.  62,  poit,  p.  175,  note  (w). 
( ji)  This  definition  is  gathered  from  what  is  stated  as  to  the  snffioiency 
of  the  consideration  in  Ghitty  on  Contracts,  p.  19. 
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or  a  merely  good  consideration,  which  is  such  as  natural 
loTC  and  affection,  they  will  not  be  binding,  and  no 
action  will  lie  for  their  breach  (g) ;  whilst  a  deed  will 
be  perfectly  yaUd  and  binding  with  a  merely  good 
consideration,  or  with  no  consideration  at  all  (r). 
This  distinction  plainly  arises  fix)m  the  fact  of  the 
additional  solemnity  and  importance  of  a  deed. 

Aroiuntary         It  must  not,  howcTer,  from  this  be  taken  by  the 
ererympec?   stndent  for  granted  that  a  voluntary  deed  is  in  every 
3LSf  ^ii    '®®P^*  *®  8^^  **  ^  ^^^  founded  on  valuable  con- 
on  Tmiuabie      sidcration.    All  that  is  meant  is  that  as  between  the 
ooiuideniion.   parties  it  is  no  objection  to  the  validity  of  a  deed,  and 
no  consequent  answer  to  an  action  brought  upon  it, 
that  there  was  no  consideration  for  the  benefits  con- 
ferred or  the  obligations  entered  into  by  it,  as  it  would 
be  in  the  case  of  a  simple  contract.    But  even  a  deed 
entered  into  without  consideration  stands  on  weak 
ground,  for  there  are  three  ways  in  which  it  may 
possibly  be  affected  on  account  of  its  want  of  con- 
sideration. 

isEiis.  e.fi.  The  statute  13  Eliz.  c.  5,  provides  that  all  gifts 
and  conveyances  of  either  chattels  or  land,  made  for 
the  purpose  of  defeating,  hindering,  or  delaying  cre- 
ditors, are  void  against  them  unless  made  bond  fide  upon 
good  (which  means  here  valuable)  consideration,  and 
bond  fide  to  some  person  without  notice  of  the  fraud. 
The  mere  fact  of  any  conveyance  or  assignment  being 
voluntary  will  not  necessarily  render  it  bad  under  this 
statute;  but  the  fact  of  its  voluntary  nature  will 
cause  suspicion  to  attach  to  it,  and  every  such  volun- 
tary instrument  is  therefore  liable  to  be  set  aside  under 
this  statute. 


(q)  Lampleigh  v.  Braithvoaite,  1  S.  L.  C.  151 ;  Hobart,  105. 

(r)  An  important  exception  to  this  rule  arises  in  the  case  of  contract  in 
restraint  of  trade,  which  even  though  by  deed  must  have  a  valuable  consi- 
deration. 
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By  27  Eliz.  c.  4,  it  is  prorided  that  all  Tolimtary  27  Eiiz.  c  4. 
coBTeyances  of  land  shall  be  void  against  subsequent 
pnrchasers  for  valuable  consideration  with  or  without 
notice  ;  the  effect  of  which  is,  that,  although  a  person 
may  make  a  perfectly  good  voluntary  conveyance  to 
another  of  his  land,  yet  if  he  afterwards  convey  that 
land  for  value,  even  although  the  latter  person  knows 
of  the  prior  voluntary  conveyance,  he  will  take  in 
preference  to  it  (s). 

By  the  Bankruptcy  Act,  1869  (Q,  any  voluntary  Bankruptcy 
settlement  made  by  a  trader  is  void  if  he  becomes  a  ^ 
bankrupt  within  two  years ;  and  if  he  becomes  bank- 
rupt after  that  time,  but  within  ten  years,  it  is  also 
void,  unless  the  parties  claiming  under  such  settle- 
ment can  prove  that  the  settlor  was  at  the  time  of 
making  it  able  to  pay  all  his  debts  without  the  aid  of 
the  property  comprised  in  such  settlement  («i). 

These  three  points-,  then,  are  manifest  disadvantages 
under  which  a  deed  stands  when  created  without  con- 
sideration, although,  as  has  been  stated,  no  considera- 
tion is  necessary  to  a  deed  to  render  it  valid  as  between 
the  parties. 

5.  As  to  limitation. — A  simple  contract  is  barred  5.  As  to 
after  six  years  (a?) ;  a  deed  after  twenty  years  (y).  limitation. 

6.  As  to  their  extent. — A  deed,   if  the  heirs  were  6.  Ai  to 
bound,  and  the  heir  had  assets  by  descent,  bound  him,  •**•***• 
whilst  a  simple  contract  did  not ;  so  that  this  distinc- 
tion between  a  specialty  and  a  simple  contract  was 
formerly  one  of  great  importance,  for  a  simple  contract 
creditor  had  no  right  to  come  upon   the  real  estate 

(«)  S€€  fiirther  hereon  SnelKs  Principles  of  Equity,  66. 

(0  32  &  33  Vict,  c  71,  s.  91. 

(«)  See  hereon  Ringwood's  Principles  of  Bankruptcy  47. 

(jx)  21  Jac  1,  c  16. 

ijf)  3  &  4  Wm.  4,  c.  42.  See  as  to  limitation  generally,  post^  pp,  209- 
216.  It  may  be  mentioned  that  a  proyision  is  under  contemplation,  having 
for  its  object  a  farther  alteration  in  the  period  of  limitation.  By  it,  it  is 
proposed  that  a  simple  contract  shall  be  barred  after  three  years,  and  a 
deed  after  twelve  years. 
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3  &  4  Wm.  4,  descended  to  the  heir  for  part  of  his  debt.    By  3  &  4 

c.  104  Will.  4,  c.  104,  this  anomaly  was  done  away  with,  that 

statute  providing  that  real  estate  should  be  liable  for 

payment  of  simple  contract  as  well  as  specialty  debts, 

provided,  however,  that  creditors  by  specialty  in  which 

the  heirs  were  bound  should  be  paid  first.     This  dis- 

82  &  33  Vici.  tiuction  has  also  now  been  done  away  with  by  32  &  33 

^  ^'  Vict.  c.  46,  which  provides  that  all  creditors,  as  well 

by  specialty  as  simple  contracts,  shall  be  treated  as 

standing  in  equal  degree. 

7.  Ai  to  dis-        7.  As  to  their  discharge. — Though  a  simple  contract 
^^"K*'  may  be  discharged  in  various  ways  (as,  for  instance,  by 

accord  and  satisfaction  (z)  ),  a  deed,  speaking  generally, 
can  at  law  only  be  discharged  by  an  act  of  as  high  or  of 
a  higher  nature  (a).  But  in  equity  a  deed  might  some- 
times have  been  put  an  end  to  by  a  parol  agreement, 
and  it  must  be  remembered  that  the  rules  of  equity  in 
all  cases  now  prevail  (b).  This  last  distinction,  there- 
fore, with  the  previous  one,  may  be  put  down  aa  of 
little  practical  importance,  however  valuable  they  both 
may  be  considered  by  the  student  as  points  of  history 
in  the  law. 

Express  and  With  regard  to  the  division  of  contracts  into  those 
t™  rtlr^  ^°~  expressed  and  those  implied  it  is  not  necessary  to  say 
much,  as  the  very  names,  indeed,  point  out  what  is 
meant ;  but  it  may  be  useful  to  enumerate  a  few  cases 
in  which  a  contract  will  be  implied,  as  instances.  If 
in  any  trade  or  business  there  is  some  well-known 
and  established  usage  or  custom,  and  two  persons  enter 
into  any  contract  which  does  not  exclude  such  usage 
or  custom,  and  contains  nothing  antagonistic  to  it, 
the  usage  or  custom  will  be  implied  to  be  part  of 
their  contract :  so  if  between  two  persons  there  has 
been  a  practice  in  past  years  for  interest  to  be  paid  on 

(y)  As  to  which,  see  post,  207-209. 
(a)  See  Broom's  Corns.,  299-304. 
lb)  Jud.  Act.  1873,  sect.  25  (11). 
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balances  between  tbem,  a  contract  will  continue  to  be 
implied  to  that  effect  nntil  something  is  said  or  done 
to  the  contrary  (e).  Again,  if  a  landlord  gives  his 
tenant  notice  to  qnit  or  else  pay  an  advanced  rent, 
and  the  tenant  says  nothing,  bnt  continues  to  hold 
on,  his  contract  to  pay  such  advanced  rent  will 
be  implied;  and  if  any  deed  or  other  instrument 
contains  a  recital  or  any  words  shewing  a  clear 
intention  to  do  some  act,  a  contract  to  do  it  is  im- 
plied (d). 

An  express  contract  is  more  certain  and  definite  than  Expre$$um 
an  implied  contract,  which  indeed  can  only  exist  in{?^****^ 
the  alMsence  of  an  express  contract,  the  maxim  being 
Expresawn  facU  ceasare  taciium. 

Again,  on  the  third  division  of  contracts  into  those  Execoted  and 
executed  and  those  executory,  it  is  necessary  to  say  J^[^*^'^  ^^' 
bnt  little,  the  words  almost  explaining  what  is  meant. 
An  executed  contract  is  one  in  which  the  act  has  been 
done,  as  if  a  contract  is  made  for  the  sale  and  pur- 
chase of  goods,  and  the  price  paid  and  the  goods 
handed  over;  an  executory  contract  is  one  in  which 
the  act  contracted  for  is  to  be  done  at  some  future 
time,  as  if  a  person  agrees  to  supply  another  with 
certain  goods  on  the  arrival  of  a  ship  in  which  they 
are.  Contracts  may  also  be  entirely  executed  or 
entirely  executory,  or  in  part  executed  and  in  part 
executory  (e). 

On  an  executory  contract  one  important  point  may  Breach  of 
be  usefully  noted.    In  such  a  contract,  of  course,  it  ««catory 
must  be  apparent  that,  generally  speaking,  no  action 
can  be  brought  for  its  breach  until  the  day  arrives  for 
its  performance ;  but  it  has  been  decided  that  where  a 
person  before  the  day  declares  that  he  will  not  perform 

(c)  See  Chitty  on  Contracta,  57-59. 

(d)  See  Knight  ▼.  Oraveaend,  4rc.,  2  H.  &  N.  6. 

(«)  At  to  diftinctions  between  contracts  execmted  and  ezecntory,  see 
Benjamin's  Sale  of  Personal  Property,  227. 

0  2 
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his  contract,  or  renders  himself  incapable  of  perform- 
ing it,  the  action  may  be  bronght  immediately  without 
waiting  for  the  future  day  (/)• 

Conseqaences       Where  a  Talid  contract  has  been  entered  into  between 
flowing  from    ^j^^  parties,  and  there  is  a  breach  of  it,  certain  con- 

the  breach  of  a  *  '  xi^i  iti-  a-i 

contract.  Sequences  now  from  that  breacn.  liooking  at  judg- 
ments as  contracts  of  record,  if  a  judgment  is  not 
complied  with  by  the  party  against  whom  it  is  given, 
there  are  various  means  pointed  out  by  law  for  obtain- 
ing satisfaction  of  it,  the  chief  being  by  execution  (^). 
In  the  case  of  a  breach  of  a  specialty  or  a  simple  co  i- 
tract,  an  action  has  to  be  brought  against  the  person 
committing  the  breach,  and  damages  are  awarded  in 
such  action  for  the  breach,  such  damages  being  esti- 
mated by  a  jury  in  accordance,  as  far  as  can  be,  with 
the  settled  principles  of  what  is  the  measure  of  damage, 
a  subject  which  will  be  discussed  latter  on  in  the  present 
work  (h).  In  some  cases,  also,  relief  may  be  obtained 
beyond  mere  damages,  e,g.  in  an  action  for  breach  of  a 
contract  to  deliver  specific  goods,  a  plaintiff  may,  under 
the  provisions  of  the  Mercantile  Law  Amendment 
Act,  1856  (t),  obtain  an  order  for  the  delivery  to  him 
of  the  specific  goods  themselves  (k). 

In  some  cases,  also,  the  breach  of  a  contract  by  one 
of  the  parties  may  cause  him  to  forfeit  his  right  to  any 
compensation  for  what  he  has  done  before  breach. 
Thus,  if  a  servant  hired  by  the  month  leaves  in  the 
middle  of  a  month,  he  will  lose  the  whole  month's 
wages  (Z). 

Rules  for  the        ^bo  last  subject  to  be  considered  in  the  present 
construction  of  chapter  is  that  of  the  rules  for  construction  of  contracts, 

contracts.  * 

(/)  Hochstet  V.  De  la  Tour,  2  Ell.  &  Bl.  678 ;  Frost  v.  Knighty  L  R. 
7  £x.  111.     See  alsoposf,  ch.  Tiii.  p.  198. 

{g)  As  to  the  different  modes  of  enforcing  a  judgment,  see  Indermaur*s 
Manual  of  Practice,  81. 

(A)  As  to  the  Measure  of  Damages,  see  poit.  Part  iii.  ch.  i. 

(t)  19  &  20  Vict.  c.  97,  8.  2. 

\k)  See  post.  Part  ii.  ch.  i.  pp.  360,  361. 

(J)  Sec  hereon  also/>09/,  ch.  vi.  pp.  170. 
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a  matter  of  considerable  importance.  In  the  first  place, 
it  must  be  obseryed,  that  while  the  jury  decide  on 
questions  of  fact,  it  is  for  the  Court  to  put  the  correct 
construction  on  any  instrument;  and,  to  ensure  uni* 
formity  in  construction  as  far  as  possible,  certain  rules 
have  been  framed  and  handed  down  from  time  to  time. 
These  rules  are  stated  by  Mr.  Ghitty  in  his  work 
upon  Contracts  very  fally  (m),  and  the  most  important 
of  them  are  as  follows : — 

1.  Every  agreement  shall  have  a  reasonaUe  canstractitm  i.  Agreemenu 
aeeordinff  to  the  intention  of  the  parties :  e.g.,  if  a  person  J^^bf*"^'**^ 
borrows  a  horse  it  will  be  considered  a  part  of  the 
i^eement  that  he  shall  feed  it  during  the  time  it  re- 
mains in  his  possession.     This  is  a  great  and  important 

rule  of  construction,  but  upon  it  two  points  must  be 
borne  in  mind :  "  first,  that  it  is  not  enough  for  a  party 
to  make  out  a  possible  intention  favourable  to  his  view, 
but  he  must  shew  a  reasonable  certainty  that  the  in- 
tention was  such  as  he  suggests;  and,  secondly  that 
all  latitude  of  construction  must  submit  to  this  restric- 
tion, viz.,  that  the  words  and  language  of  the  instru- 
ment will  bear  the  sense  sought  to  be  put  upon  them  ; 
for  the  Court  cannot  put  words  in  a  deed  which  are  not 
there,  or  put  a  construction  on  the  words  of  a  deed 
directly  contrary  to  the  plain  sense  of  them  "  (n) 

2.  Agreements  shall  be  construed  liberally  ;  e.g,^  the  2.  AgreenieDts 
word  men  used  in  a  contract  may  often  be  held  to  {Ji^^^*"'**' 
include  both  men  and  women  (o). 

3.  Agreements  shall  he  construed  favourably ;  which  3.  Agreemenu 
means  that  such  a  construction  shall  be  put  that,  if  ^youraWy'"** 
possible,  they  may  be  supported :  thus,  if  on  an  instru- 


(m)  See  Chitty  on  Contracts,  70-96,  from  which  pages  the  following 
remarks  on  the  constniction  of  contracts  are  mainly  gathered. 

(n)  Chitty  on  Contracts,  72. 

(p)  See,  as  to  the  liberal  construction  of  certain  words  in  statutes  13  &  14 
Vict.  c.  21,  s.  4. 
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ment  it  is  possible  to  put  two  constructions,  one  of 
which  is  contrary  to  law  and  the  other  not,  the  latter 
shall  be  adopted;  and  it  is  upon  this  principle  that 
words  sometimes  haye  different  meanings  giyen  to 
them :  thus,  the  word ''  from  "  is  prima  faeie  exclusiye, 
but  it  always  depend  on  the  context;  and  the  words 
^'on"  or  ''upon "may  mean  either  before  the  act  to 
which  it  relates,  or  simultaneously  with  the  act  done, 
or  after  the  act  done ;  and  the  word  "  to  "  may  mean 
*'  towards  "  (p), 

4.  Words  are  4.  Words  are  to  be  understood  in  their  pUUn^  ordinary ^ 
tobe iinder-  ^^  popular  sense ;  but  if  words  haye  by  any  usage  of 
ordinary  trade  or  custom  obtained  a  particular  signification,  then 
meaning.  ^^^^  meaning  will  generally  be  put  upon  them. 

5.  The  con-  5.  The  Construction  shall  be  put  upon  the  entire  instru^ 
bl'"*^*tSe  *^*^^  wwn^,  so  that  one  part  may  assist  another  ;  and  it  is  upon 
entire  instru-  this  rule  that,  to  further  the  eyident  intention  of  the 
^^^^'  parties,  words  used  in  a  contract  may  be  transposed, 

and  again,  that  where  there  are  general  words  follow- 
ing after  certain  particular  words,  they  will  be  con- 
strued as  only  qusdem  generis  with  the  particular 
words.  This  rule  also  has  to  be  taken  subject  to  the 
Faha  demote  maxim  Folsa  demonstraHo  non  noeet^  the  meaning  of 
'^l^"*^  which  maxim  has  been  well  stated  to  be,  "  that  if  there 
is  in  the  former  part  of  an  instrument  an  adequate  and 
sufficient  description  shewing  with  conyenient  certainty 
the  subject-matter  to  which  it  was  intended  to  apply,  a 
subsequent  erroneous  addition  will  not  yitiate  that 
description  "  (j). 

6.  The  lexiooi  6,  A  controct  is  to  be  construed  according  to  the  law  of 
^^^nll^  ^Ad  country  where  made,  except  when  the  parties  at  the 
the  parties  time  of  making  the  control  had  a  view  to  a  different 
"^rwt^with  <^ountry. — From  this  it  follows  that  if  a  contract  is 

reference  to  _  

another 

country.  (^p)  Chitty  on  Contracts,  78.    . 

(g)  Ibid.  85. 
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made  anywhere  out  of  England,  and  an  action  ia 
brought  on  it  here,  it  will  be  material  to  give  eyidence 
to  shew  what  the  law  of  the  place  where  it  was  made  is 
as  to  it  (r) ;  and  with  regard  to  the  last  part  of  this 
role,  what  is  meant  is,  that  although  the  lex  hei  wt^ 
tractus  generally  applies,  yet  if  the  parties  have  at  the 
time  in  contemplation  the  performance  of  the  contract 
in  another  country,  then  the  law  of  that  country  will 
apply,  e.ff.y  if  a  hill  of  exchange  is  executed  here  but 
made  payable  abroad. 

And  notwithstanding  the  mle  that  the  lex  loei  eon-  Bat  in  bring- 
frachM  is  to  govern,  yet,  although  a  contract  is  made  Jj^  ^  ^w' /or« 
abroad,  as  regards  the  proceedings  to  enforce  it,  the  lex  goyema. 
loci  fori  (that  is,  the  law  of  the  country  where  the 
action  is  brought),  goyems ;  so  that,  for  instance,  al- 
though a  contract  is  made  abroad  in  a  country  where 
the  period  of  limitation  for  bringing  the  action  is 
different  to  what  it  is  here,  yet,  if  the  action  is  brought 
here  our  Statute  of  Limitations  will  bind. 

7.  If  there  are  two  repugnant  daueee  in  a  contract,  the  7.  Of  two  re- 
jirriu  (he  <me  to  he  received  (s).  Sffi^t.™ 

be  reoeiyad. 

8.  7%«  construction  shdU  he  taken  most  strongly  against  8.  Th«  oon- 
the  grantor  or  contractor  ;  but  this  is  a  rule  not  to  be  S^'JJ^^^  "  ^ 
resorted  to  until  after  the  other  rules  of  construction  against  the 
&il,  and  in  some  cases  it  will  not  apply  at  all.  ^^'^ 

9.  Parcl  evidence  is  never  admissible  to  vary  or  con-  9.  Parol  eyi- 
tradict  a  written  contract,  hut  it  is  admissible  to  explain  ^i^bie*  to*^' 
in  the  ccae  of  a  latent,  though  not  in  the  case  of  a  patent  contradict  a 
ambiguity,— A  patent  ambiguity  is  one  appearing  on  ^JJJ^t. 
the  fjEice  of  the  instrument ;  a  latent  ambiguity  is  one 

not  so  appearing,  but  raised  by  extraneous  eyidence; 


(r)  Per  Lord  Eldon  in  Smale  y.  Sdberts,  3  Esp.  163, 164. 

(<)  It  may  be  noted  that  the  contrary  is  the  mle  in  the  case  of  a  will, 
for  as  a  subsequent  will  reyokes  a  former,  so  a  later  clause  will  haye  effect 
oyer  an  earlier. 
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and  the  distinction  between  these  two  cases  as  to  the 
admissibility  of  parol  evidence  has  been  so  well  stated 
by  Ix>rd  Chief  Justice  Tindal,  that  the  author  cannot 
refrain  from  here  giving  his  remarks,  although  some- 
what lengthy.    His  lordship  stated  as  follows : — 

The  distinction     '^  The  general  rule  I  take  to  be  that,  where  the  words 
***^bTt*^f   ^^  *^y  written  instrument  are  free  from  ambiguity  in 
parol  evidence  themselves,  and  where  external  circumstances  do  not 
»°^*/^*^'^*  create  any  doubt  or  difficulty  as  to  the  proper  applica- 
utent  ambi-     tiou  of  those  words  to  claimants  under  the  instrument 
b '^^iJrd'chtef^  ^^  *^®  subjcct  matter  to  which  the  instrument  relates. 
Justice  Tindai.  such  instrument  is  always  to  be  construed  according  to 
the  strict,  plain,  common  meaning  of  the  words  them- 
selves ;    and  that,  in  such  case,  evidence  dehors  the 
instrument  for  the  purpose  of  explaining  it  according 
to  the  surmised  or  alleged  intention  of  the  parties,  is 
utterly  inadmissible.    The  true  interpretation,  however, 
of  every  instrument  being  manifestly  that  which  will 
make  the  instrument  speak  the  intention  of  the  party 
at  the  time  it  was  made,  it  has  always  been  considered 
an  exception,  or,  perhaps,  to  speak  more  precisely,  not 
so  much  an  exception  from,  as  a  corollary  to,   the 
general  rule  above  stated,  that  where  any  doubt  arises 
upon  the  true  sense  and  meaning  of  the  words  them- 
selves, or  any  difficulty  as  to  their  application  under 
the  surrounding  circumstances,  the  sense  and  meaning 
of  the  language  may  be  investigated  and  ascertained 
by  evidence  dehors  the  instrument  itself;    for  both 
reason  and  common  sense  agree,  that  by  no  other 
means  can  the  language  of  the  instrument  be  made 
to  speak  the  real  mind  of  the  party.    Such  investi- 
gation does  of  necessity  take  place  in  the  interpre- 
tation of  instruments  written  in  a  foreign  language; 
in  the  case  of  ancient  instruments;    in  cases  where 
terms  of  art  or  science  occur ;  in  mercantile  contracts, 
which  in  many  instances  are  in  a  peculiar  language 
employed  by  those  who  are  conversant  in  trade  and 
commerce ;  and  in  other  instances  in  which  the  words. 
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besides  their  general  common  meaning,  haye  acquired, 
by  cnstom.or  otherwise,  a  well-known  peculiar,  idiom- 
atic meaning,  in  the  peculiar  county  in  which  the  party 
using  them  was  dwelling,  or  in  the  particular  society 
of  which  he  formed  a  member,  and  in  which  he  passed 
his  Ufe  "  (0- 

When  a  contract  has  once  been  reduced  into  writing,  6os$  t.  Lord 
eyidence  cannot  be  given  to  shew  that  the  parties  ^'^^^ 
at  the  time  agreed  by  parol  that  some  other  term 
or  stipulation  should  be  part  and  parcel  of  the  con- 
tract, for  to  admit  any  such  evidence  would  be  in 
effect  to  vary  the  written  instrument  (u).  Of  course  if 
the  contract  is  not  one  which  is  required  to  be  in 
writing,  there  is  nothing  to  prevent  the  parties  subse- 
quently making  some  fresh  stipulation,  for  that  will 
simply  be  making  to  that  extent  a  fresh  agreement 

In  addition  to  the  foregoing  rules,  it  may  be  well  to 
mention  a  few  other  points  on  the  construction  of  con- 
tracts. In  mentioning  the  subject  of  implied  contracts, 
we  have  already  stated  that  where  there  is  some  well- 
known  and  established  usage  or  custom  in  a  trade, 
persons  may  be  taken  in  their  contracts  to  have  had 
that  in  view  at  the  time,  and  a  contract  may  be  con- 
strued on  that  footing,  provided,  of  course,  that  the 
custom  or  usage  does  not  clash  with  the  contract ;  for 
it  is  an  imperative  principle  of  construction  that  when- 
ever there  is  an  implied  contract,  and  the  parties  have 
also  expressly  agreed  on  the  point,  the  maxim  Ex- 
fre9$um  faeit  cessare  tadtum  will  have  effect  (x). 

When  a  contract  is  to  be  completed  by  a  certain  day,  Ab  to  when 
the  rule  at  law  formerly  was  that  time  was  of  the  **"*"*" J 1*** 
essence  of  the  contract ;  but  in  equity  it  was  never  so,  contract. 

(0  8hor€  Y.  Wilson,  9C.&F.  355,  365. 
(m)  Gou  ▼.  Lord  Nugent,  5  B.  &  A.  58. 

(x)  Ante,  p.  19,  and  see  hereon  Wigglesvoorth  y.  Dalliion^  1  S.  L.  C.  594 ; 
Doagl.  201. 
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unless  expressly  so  stipnlated,  either  at  the  time  of  the 
contract  or  by  notice  given  afterwards,  or  it  appeared 
to  be  so  intended  from  the  nature  of  the  property,  e.g : — 
where  a  reversion  was  being  sold,  as  it  might  at  any 
moment,  through  the  falling  in  of  the  life  estate, 
become  an  estate  in  possession.  The  rule  of  equity  on 
this  point  now  prevails  in  all  branches  of  the  High 
Court  of  Justice  (y). 

Meaning  of  The  term  ''month"  in  a  contract  signifies  a  lunar 

«?*  ^th  «       month,  except  in  the  case  of  mercantile  contracts,  e.g,^ 

bills  of  exchange,  when  it  signifies  a  calendar  month. 

In  a  statute  passed  before   1851,    it   means,  prima 

fade^  a  lunar  month,  but  after  that  time  a  calendar 
month  {z). 

(y)  Jud.  Act,  1873,  s.  25  (7). 
(«)  13  &  14  Vict.  c.  21,  s.  4. 
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CHAPTEB  n. 

OW  SIMPIiE  GONTBACTSi   AND  PABTXCULABLY  OF  CABE8  IN 

ivHiOH  WBrrma  is  beqttibed  fob  theib  yauditt. 

A  aiMPLS  Gontract  may  be  defined  as  an  agreement  Definition  of  m 
relating  to  some  matter,  and  either  made  by  word  of  *^^^  ^°' 
month  or  writing  not  under  seal ;  and  they  haye  been 
said  to  be  called  simple  because  they  subsist  by  reason 
simply  of  the  agreement  of  the  parties,  or  because  their 
subject-matter  is  usually  of  a  more  simple  or  of  a  less 
complex  nature  (a).    Simple  contracts  have  four  great 
essentials,  which  are — (1)  Parties  able  to  contract ;  Foar  MMntiais 
(2)  Such  parties'  mutual  assent  to  the  contract ;  (3)  A  *®  ■*"»?'•  «*■- 
valuable  consideration ;  and  (4)  Something  to  be  done 
or  omitted  which  forms  the  object  of  the  contract  (&). 
There  are  in  certain  cases  other  requirements,  and 
particularly,  in  some  cases,  writing  is  necessary,  which 
will  presently  be  inquired  into. 

Firstly,  then,  as  to  the  parties  to  contracts.    As  &  Genenii^ 
general  rule,  all  persons  are  competent  to  contract,  for  Bp^^iAg  «H 
the  law  presumes  this  until  the  contrary  is  shewn ;  but  ^^tenrto 
this  is  liable  to  be  shewn  in  numerous  cases,  and  it  will  <»i^^ra4it. 
be  found  that  in  some  cases  the  incompetency  to  con- 
tract is  absolute,  in  others  only  limited ;  in  some  the 
contract  is  of  no  efiect  at  all,  in  others  only  so  with 
regard  to  the  incompetent  party  (e) 

The  chief  cases  of  incompetency  to  contract,  either  Cases  of  in- 
entire  or  limited,  may  be  stated  to  be  in  the  case  of  <^o™P«t«»»cy  *<> 

'         •'  contract. 

(a)  Brown's  Law  Diet.  333. 
(6)  Chitty  on  Contracts,  8. 
(c)  Ibid.  15. 
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infants,  married  women,  persons  of  nnsound  mind, 
intoxicated  persons,  persons  nnder  duress,  and  aliens ; 
and  as  contracts  with  all  these  persons  are  discussed  in 
a  subsequent  chapter,  nothing  further  need  here  be 
remarked  as  to  them  ((2). 

r 

There  must  be  Secondly,  as  to  the  mutual  assent,  it  is  essential 
™^*^*^  *^^*  that  both  the  parties  should  agree  to  exactly  the  same 
thing;  there  must  be  mutuality  in  the  contract,  or 
there  can  be  no  contract  at  all  (e) ;  thus  if  there  is  a 
direct  offer  on  the  one  side,  and  a  direct  and  unequi- 
vocal acceptance  on  the  other,  to  exactly  the  same 
thing,  then  there  is  a  perfect  contract ;  but  if  the 
acceptance  is  in  any  way  conditional,  or  introduces  any 
fresh  term  or  stipulation,  then  there  is  no  complete 
contract,  unless  that  fresh  stipulation  is  in  its  turn 
directly  acceded  to  by  the  other  contracting  party. 

Jordan  v.  Thus,  in  the  case  just  referred  to  below,  of  Jordan  r. 

iforUm.  Norton,  the  defendant  had  offered  to  purchase  a  horse  of 

the  plaintiff,  provided  he  warranted  the  animal  '*  sound 
and  quiet  in  harness,"  and  the  plaintiff  wrote  in  reply, 
warranting  that  it  was  ^'  sound  and  quiet  in  double  har- 
ness." It  was  held  that  there  was  here  no  complete 
contract,  the  plaintiff's  warranty  not  being  in  the  same 
terms  as  was  stipulated  for  by  the  defendant  in  his  offer. 

What  is  neces-      This  rule  as  to  mutuality  occurs  most  frequently, 

sary  to  estob-  j^q^  jn  cascs  of  parol  offer  and  acceptance,  but  where 

from  different  the  Contract  is  made  out  from  different  instruments. 

inatruments.     rji^  establish  a  contract  in  such  a  way  it  is  always 

necessary   to   shew   that    there    is    an    offer,   and  a 

direct  acceptance  of  that  offer.     There  is  also  another 

point  necessary  here,  and  that  is  that  the  different 

instruments  offered  as  constituting  an  entire  contract 

must  be  connected  inter  se,  that  is,  by  reference  in 

themselves  to  each  other,  without  the  necessity  of  any 


(d)  See  posit  chap.  yii. 

(e)  Jordan  y.  Norton^  4  M.  &  W   155. 
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paiol  evidence  to  connect  them.    This  is  well  shewn  by 
the  case  of  BcydeU  v.  Drummond  (J),  which  was  an  Boydai  r, 
action  for  alleged  breach  of  a  contract  to  take  and  -^'^««"ioiu/. 
pay  for  a  set  of  prints  from  some  of  the   scenes  in 
Shakespeare's  plays,  and  which  contract  as  it  was  not 
to  be  performed  within  a  year   was  required  to  be 
in  writing,  nnder  the  4th  section  of  the  Statute  of 
Frauds.     The  agreement  in  writing  on  which  it  was 
sought  to  charge  the  defendant  was  this,  that  printed 
copies  of  the  prospectuses  containing  the  full  particulars 
of  the  publication  lay  on  the  counter  of  the  plaintifiTs 
shop  for  inspection,  and  that  there  was  also  a  book 
lying  there,  headed  "Shakespeare  subscribers,  their 
signatures,"   and  that  the  defendant  had  signed  his 
name  in  this  book ;  but  it  also  appeared  that  there  was 
nothing  in  the  book  containing  the  signatures,  referring 
to  the  prospectus,  nor  was  there  anything  in  them 
referring  to  the  book,  and  upon  this  it  was  held  that 
there  was  no  binding  contract,  the  reason  being  shewn 
in  the  following  passage  from  one  of  the  judgments 
deliyered :  "  If  there  had  been  anything  in  the  book 
which  had  referred  to  the  particular  prospectus,  that 
would  have  been  sufficient ;  if  the  title  to  the  book  had 
been  the  same  as  the  prospectus,  it  might  perhaps  have 
done ;  but  as  the  signature  now  stands,  without  refer- 
ence of  any  sort  to  the  prospectus,  there  was  nothing 
to  prevent  the  plaintiiBT  from  substituting  any  pro- 
spectus, and  saying  that  it  was  the  prospectus  exhibited 
in   his  shop  at  the    time  to  which    the    signature 
related  "  (g). 

Any  offer  that  is  made  by  a  person  does  not  bind  him  An  offer  made 
until  it  is  accepted  by  the  person  to  whom  it  is  made,  [|i°*J^cepted.^ 
for  until  then  he  has  a  loctM  poenitentim  allowed  him  {h) ; 
and  this  is  true,  although  the  person  making  the  offer 
expressly  gives  the  person  to  whom  it  is  made  a  certain 

(/)  11  East,  142. 

lit)  Per  Le  Blanc,  J.,  11  East,  158. 

Ik)  L'Qutledge  r.  Grant,  4  Bing.  653. 
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time  to  accept  or  reject  it.  There  is  nothing  binding 
between  the  parties  until  accepted ;  but  then,  when  the 
unconditional  acceptance  is  once  made,  there  is  a  perfect 
and  binding  contract.  When  an  offer  is  inade  by  letter, 
which  is  to  be  accepted  by  a  particular  time,  there  is  a 
presumption  that  the  intention  to  contract  continues 
until  that  time  arrives,  unless  the  offer  is  before  then 
rescinded ;  so  that  where  in  one  case  an  offer  was  made 
by  the  defendant  to  sell  at  a  certain  price,  "  receiving 
an  answer  by  return  of  poet,"  and  through  the  defend- 
ant's mistake  the  plaintiff  did  not  get  the  letter  at  the 
time  he  should  have  done,  but  when  he  did  receive  it 
sent  an  answer  by  return  of  post,  and  the  defendant  had 
in  the  meantime  considered  the  bargain  off,  and  sold 
to  some  one  else,  it  was  held  that  there  was  a  perfect 
contract  (t) ;  and  also,  in  another  case,  an  offer  was  made 
which  required  an  answer  by  return  of  post,  and,  by  the 
fault  of  tiie  post-office  officials,  the  letter  did  not  reach 
the  plaintiff  when  it  ought  to  have  done,  but  directly 
he  did  receive  it,  he  accepted  the  offer,  it  was  held  that 
there  was  a  complete  contract  (k). 

When  a  con-  It  has  uow  been  definitely  decided  with  regard  to 

pU^  Srmigh  contracts  taking  place  through  the  post,  that  such  a 

the  pott  is  contract  is  complete  directly  the  letter  accepting  the 

comp  ete.  ^g.^^,  j^  posted,  cveu  although  it  may  never  reach  its 

destination  (l).  It  had  formerly  been  held  that  such  a 
contract  is  not  complete  until  the  letter  of  acceptance 
is  received  by  the  party  making  the  offer  (m),  but  this 
decision  is  now  clearly  overruled,  and  the  law  is  as 
just  stated. 

Recorerj  of  It  has  been  held  that  where  a  person  offers  by  adver- 
r'adrertiM^  tisemeut  a  reward  for  the  doing  of  some  act,  any  person 
ment.  doiug  such  act  has  a  right  to  recover  the  advertised 

(i)  Adams  v.  Lindsell,  1  B.  &  Aid.  681. 
(*)  Dunlop  V.  Hf'ggins,  1  H.  L.  Ca».  381. 

(Q  Harris  Case,  L.  R.  7  Ch.  Ap.  587 ;  The  Household  Fire  and  Carriage 
Accident  Insurance  Co.  (Limited)  t.  Orant^  L.  R.  4  Ex.  Diy.  (C.  A.)  216. 
(m)  British  American  Telegraph  Co.  v.  Colson,  L.  R.  6  Ex.  108. 
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reward.  This  is  at  first  only  an  offer  to  the  whole 
world  at  large,  but  any  particular  person  doing  the  act 
renders  it  the  same  as  if  the  offer  were  made  to  and 
accepted  by  him,  and  the  doing  of  the  act  required 
amounts  to  a  valuable  consideration,  so  that  all  the 
essentials  of  a  valid  simple  contract  exist  (n). 

Thirdly,  as  to  consideration.    A  valuable  considera-  The  qnestion 
tion  has  already  been  defined  (o),  and  upon  it  the  first  ^^^''^^^^J^®,!]^ 
point  to  be  noticed  is  that,  though  some  valuable  con-  tion  is  roffi- 
sideration  is  an  essential  to  a  simple  contract,  yet  the  ^*,|^^  "^^ 
question  of  whether  or  not  the  consideration  is  sufficient  done  cannot  be 
for  what  is  agreed  to  be  done  will  not  be  entered  into ;  ^^o^^^^"**- 
thus  cases  have  clearly  decided  that  the  forbearance  of 
legal  proceedings  for  a  very  short  time  is  a  perfectly 
valid  consideration  for  an  agreement  to  pay  a  much 
larger  sum  (p) ;  but  if,  of  course,  the  professed  con- 
sideration is  practically  nothing  at  all,  but  simply  a 
nullity,  as,  for  instance,  the  surrender  of  a  tenancy  at 
will, which  maybe  determined  at  any  time,  then  it  will 
not  be  sufficient.    It  was  also  the  rule  in  equity  in  cases 
of  most  utter  and  unconscionable  inadequacy  of  con- 
sideration— such  inadequacy  in  fact  as  to  shock  the  con- 
science— to  give  relief  on  the  ground  of  some  imposition 
or  fraud,  and  in  the  case  of  bargains  with  expectant 
heirs,  it  is  generally  necessary  to  shew  that  a  full  consi- 
deration was  paid  (q) ;  but  this,  though  xmdoubtedly 
now  applying  to  all  branches  of  the  High  Court  of 
Justice,  does  not,  nevertheless,  do  away  with  the  correct- 
ness of  the  general  rule  that  the  question  of  adequacy  or 
inadequacy  of  the  consideration  will  not  be  entertained. 

When  writing  is  used,  it  has  been  decided  that  it  is  where  writing 
not  sufficient  for  the  writing  to  shew  the  promise  and  >■  «•«<*  »t  mart 

^  *  shew  the  con- 

nderation  as 

well  as  the 
(n)  Per  Lord  Campbell,  in  Gerhard  r.  Bates,  2  £.  &  B.  476,  quoted  in  promise. 
Broom's  Corns.  324. 
(o)  See  ante,  p.  15. 

(p)  See,  for  instance.  Smith  ▼.  Algar,  1  B.  &  A.  603. 
(f)  See  hereon  Snell's  Principles  of  Equity,  476. 
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Warn  y  then  to  shew  by  parol  that  there  was  a  consideration 

Wariters.  f^j.  ^j^^^  promise,  but  both  the  promise  and  the  con- 
sideration must  appear  on  the  face  of  the  written  con- 
tract, or  it  will  not  be  good ;  for  the  consideration  is 
part  of  the  agreement  (r),  and  this  is  so,  even  though 
writing  was  not  necessary  to  the  validity  of  the  instru- 
ment ;  for  if  the  parties  have  chosen  to  have  writing, 
then  that  writing  must  contain  the  whole  agreement. 
Exceptions  to  To  this  rule  there  are  exceptions  in  the  case  of  bills 
of  exchange  and  promissory  notes,  in  which,  by  the 
custom  of  merchants,  the  consideration  is  presumed 
until  the  contrary  is  shewn,  and  also  in  the  case  of 
guarantees,  as  to  which  it  is  provided  by  the  Mercantile 
Law  Amendment  Act  1856(8)  as  follows:  "No  special 
promise  to  be  made  by  any  person  after  the  passing  of 
this  Act,  to  answer  for  the  debt,  default,  or  miscarriage 
of  another  person,  being  in  writing,  and  signed  by  the 
person  to  be  charged  therewith,  or  some  other  person 
thereunto  lawfully  authorized,  shall  be  deemed  invalid 
to  support  any  action,  suit,  or  other  proceeding,  to 
charge  the  person  by  whom  such  promise  shall  have 
been  made  by  reason  only  that  the  consideration  for 
such  promise  does  not  appear  in  writing  or  by  neces- 
sary inference  &om  a  written  document."  The  reason 
of  this  alteration  in  the  case  of  guarantees  was  because 
it  was  found  in  practice  that  the  rule  led  to  many  un- 
just and  technical  defences  to  actions  upon  guaran- 
tees {t) ;  but  the  student  will  of  course  observe  here 
that  the  statute  does  not  dispense  with  the  necessity 
of  a  consideration  to  a  guarantee,  but  merely  provides 
that  it  need  not  appear  on  the  face  of  the  instrument. 

Considerations  Considerations  with  reference  to  the  time  of  their 
referencrio*  performance  may  be  either  executedy  i.e,,  something 
the  time  of      douo  before  the  making  of  the  promise ;  eocectUory,  i.e., 

their 

performance. 

(r)  Wain  V.  Wariters,  2  S.  L.  C.  251 ;  5  East,  10. 
(«)  19  &  20  Vict.  c.  97,  s.  3. 
(0  2  S.  L.  C,  263. 
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something  to  be  done  at  a  fatore  day ;  eoneurreni^  i.e. 
taking  place  aimnltaneonsly ;  or  eantinuing^  i.e.,  partly 
performed,  and  partly  yet  to  take  place  (u)    A  yery  An  ^ztcotad 
important  question  to  be  asked  on  this  subject  is,  wiU  ^"*^*[**i^ 
an  executed  consideration  support  a  promise  ?  and  the  port  •  promist 
answer  is  mainly  found  in  the  leading  case  of  Lamp^  hj^v^^tnt 
leigh  T.  BraUhwUie  {x)^  which  decides  that  "  a  mere  nqnmtj  ex- 
Tolontary  courtesy  will  not  uphold  assumpsit,  but  a  pUJJ/'  ""* 
courtesy  moyed  by  a  preyious  request  will."    An  exe-  LampMgh  t. 
cated  consideration,  therefore,  to  support  a  promise,  ^''^'>*^*»*^* 
must  be  moved  by  a  precedent  request,  6.^.,  if  the 
plaintiff  in  his  statement  of  claim  alleges  that  in  con* 
sideration  that  he  had  done  a  certain  act  for  the  de- 
fendant the  defendant  promised,  this  would  be  bad  (y) ; 
but  if  he  stated  that  in  consideration  that  he  had  done 
a  certain  act  for  the  defendant  at  his  requed  the  defend* 
ant   promised,  this  would  be  good.      This  preyious 
request  may  be  either  express  or  implied,  for  it  will  be 
implied  in  some  few  cases,  of  which  the  following 
are  the  chief: — 

1.  Where  the  plaintiff  has  been  compelled  to  do  that  Caaes  in  which 
which  the  defendant  was  legally  compellable  and  ought  ^u^rim'bc 
to  haye  done,  6.^.,  where  the  plaintiff  was  a  surety  for  impii«d. 

the  defendant  and  has  been  called  upon  to  pay  and  has 
paid  the  amount  for  which  he  was  surety. 

2.  Where  the  plaintiff  has  yoluntarily  done  such  an 
act,  and  in  consideration  thereof  the  defendant  has  after- 
wards expressly  promised  to  reimburse  him.  A  person 
cannot  recoyer  for  his  spontaneous  act  without  such 
subsequent  promise  (2;),  but  the  promise  being  made, 
then  the  prior  request  is  implied.  And  eyen  although 
the  debt  which  the  plaintiff  has  paid  was  one  which 
could  not  itself  haye  been  enforced  at  law,  e.g.^  a  wager 

(tt)  Chittj  on  Contracts,  48-52. 

(x)  1  S.  L.  C.  151 ;  Hobart,  105. 

(y)  See  RoKorla  t.  Thomas^  3  Q.  B.  234. 

(<)  Siokn  ▼.  Lewis^  1  T.  R.  20. 
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or  gaming  debt,  yet  a  promise  being  made  the  money 
paid  is  recoverable  (a). 

3.  Where  the  defendant  has  accepted  the  benefit  of 
the  consideration,  e,g,^  if  a  tradesman  sends  to  a  man 
goods  the  latter  never  ordered,  but  he  chooses  to  keep 
them  Q)) ;  and 

4.  Where  the  plaintiff  has  voluntarily  done  some 
act  for  the  defendant  which  is  for  the  public  good, 
e.g,j  in  paying  the  expenses  of  burying  a  person  in 
the  absence  of  the  one  legally  liable  to  pay  such 
expenses  {c). 

There  are  two  cases  in  which  though  there  is  actually 
an  express  previous  request  no  action  can  be  main- 
tained, viz.,  in  the  case  of  barristers  and  physicians, 
for  any  fee  is  here  looked  upon  as  an  honorarium  ((2). 

An  executed  lu  discussing  executed  considerations,  there  is  an- 
consideration  other  important  point  to  be  mentioned,  and  that  is,  that 
the  law  im-  whcro  from  the  executed  consideration  the  law  implies 
*^  iT  *  V^^^  ^  promise,  the  force  and  strength  of  the  consideration  is 
port  any  other  exhausted  in  producing  an  implied  promise,  and  it  will 
promiie.  support  uo  exprcss  promise  in  addition  to  it.     Thus  it 

was  held  that  where  an  account  had  been  stated  and 
a  sum  found  to  be  due  thereon  to  the  plaintiff,  that 
this  fact  would  not  support  an  express  promise  to  pay 
such  sum  infviuTOy  because  the  promise  that  the  law 
implied  from  it  was  to  pay  in  prassenti  (e).  So,  again, 
Sosooria  ▼.  in  the  case  of  Boscorla  v.  Thomas  {/),  where,  in  con- 
Thomas,  sideration  that  the  plaintiff  had  bought  a  horse  of  the 
defendant,  the  defendant  promised  that  the  horse  was 
free  from  vice,  it  was  held  that  there  was  no  considera- 
tion to  support  this  promise,  for  it  was  an  executed 

(o)  Roscoe's  Digest,  510;   Knight  v.  Chambers,  24  L.  J.  (C.P.)  121 ; 
BoaevHxre  t.  BiUingy  33  L.  J.  (C.P.)  55. 

(&)  1  S.  L  C.  158 ;  Chitty  on  Contracts,  49. 

(c)  Roscoe's  Digest,  513. 

(d)  See  more  fully  hereon,  posty  chap.  yi.  pp.  162,  165. 
(tf)  Hopkins  v.  Lojan,  5  M.  &  W.  247. 

(/)  3  g.  B.  234. 
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consideration  from  which  the  law  had  already  implied 
a  promise  to  pay,  and  therefore  it  would  not  serve  to 
support  any  other  promise. 

There  are  many  matters  of  a  past  nature  which  throw  A  merely 
upon  a  person  a  moral  ohligation,  but  though  tliere  ™  ^j^*  ^{jJ'^'J;^ 
have  been  cases  to  shew  that  a  merely  moral  considera*  eapport  a  pro- 
tion  will  support  a  promise  (</),  they  may  be  put  aside  ™^* 
as  undoubtedly  not  law  at  the  present  time,  and  it  can 
be  definitely  stated  that  a  consideration  only  moral 
will  not  be  sufficient  to  support  a  contract.    This 
is  well  illustrated  by  the  case  of  Beaumont  y.  Beeve  {h\  Beaumoiu  t. 
in  which  it  was  decided  that  a  promise  by  a  man  that,  ^^^^' 
in   consideration  that  he  had  seduced  and  cohabited 
with  a  woman,  he  would  make  her  a  certain  payment, 
was   merely  nudum  pactum,  and  could  not   be  en- 
forced— the  seduction  gave  forth  no  obligation  which, 
according  to  our  laws,  could  be  enforced,  and  there- 
fore no  promise  could  give  a  right  of  action  on  it. 
The  student  must  not  confuse  this  with  a  promise  by  a 
man  to  pay  a  sum  to  the  mother  of  his  illegitimate 
child  towards  its  support,  for  this  would  be  perfectly 
valid,  as  a  mother  by  undertaking  the  entire  support 
of  such  child  does  more  than  by  law  she  is  bound  to, 
and  this  forms  a  sufficient  consideration  for  the  promise. 

But  though  a  merely  moral  obligation  will  not  con-  But  a  moral 
stitute  a  sufficient  foundation  to  support  a  promise,  yet  oWjgation 
if  it  is  not  entirely  of  a  moral  nature,  but  was  once  once  a  legal 
a  legal  obligation,  which  has  only  become  a  moral  one  **"«''*"  *^P:^ 
by  reason  of  having  become  devoid  of  legal  remedy,  it 
may  support  a  promise  (t).    The  correct  rule  upon  the 
point  has  been  well  stated  to  be  that  "an  express 
promise  can  only  revive  a  precedent  good  consideration 
which  might  have  been  enforced  at  law  through  the 
medium  of  an  implied  promise,  had  it  not  been  sus- 

(g)  See  them  cited  in  Chitty  on  Contracts,  3B. 
(A)  8  Q.  B.  433. 
<0  1  S.  L.  C.  159. 
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pended  by  some  positiye  rule  of  law ;  but  can  give  no 
original  right  of  aetion  if  the  obligation  on  which  U 
isfownded  could  never  have  been  enforced  at  law,  though 
not  barred  by  any  legal  maxim  or  statute  provi- 
sion "  (j).  Thus  in  the  case  of  an  agreement  to  pay  a 
sum  in  consideration  of  past  seduction,  this  is  an  obli- 
gation which  never  could  have  been  enforced  at  law, 
but  in  the  case  of  a  debt  which  has  been  barred  by  the 
Statute  of  Limitations,  though,  being  so  barred,  the 
obligation  to  pay  is  merely  a  moral  one,  yet  it  is  an 
obligation  which  could  once  have  been  enforced  and 
has  only  been  rendered  simply  moral  by  reason  of  its 
having  become  devoid  of  legal  remedy,  and  the  promise 
to  pay  such  a  debt  is  binding  (h). 

An  executory  With  regard  to  an  executory  consideration,  as  it 
mMtleeneiiiily  cousists  of  Something  to  be  done  at  a  future  day,  of 
have  been  per-  coursc  before  an  action  can  be  maintained  on  the  con- 
nnMiionoin  ^^^^  ^^^  futurc  act  forming  the  consideration  must 
be  brought  on  have  been  done  by  the  plaintiff,  or  he  must  at  least 
*  ^"^      '    have  been  always  ready  and  willing  to  do  it. 

The  doing  of        ^^  doing  by  a  person  of  an  act  which  he  was 

an  act  a  already  under  a  legal  obligation  to  do,  cannot  form  a 

bound  to^o  is  Consideration ;  thus  a  promise  by  a  master  of  a  ship  to 

no  coDiidera-    p^y  hig  seamen  a  sum  in  addition  to  their  proper  wages 

as  an  incitement  to  extra  exertion  on  sudden  emergency 

is  not  binding,  for  they  are  as  seamen  bound  to  do 

everything  in  their  power  (Z). 

As  to  an  im-        If  the  Consideration  stated  for  a  promise  is  of  such  a 
iwssible  con-    ngturc  as  to  be  either  legally  or  morally  impossible,  no 

sideration.  .  -x      mi   i!^     f    j*        /    \       -n 

promise  founded  on  it  will  be  binding  (m).  By  a  con- 
sideration legally  impossible,  is  meant  where  a  person 


(/)  Note  to  Wennall  t.  Adney,  3  B.  &  P.  252. 

(A)  As  to  limitation  generally,  see  post,  pp.  209—216. 

(0  Harris  ▼.  Carter,  3  E.  &  B.  559  ;  Chitty  on  Contracts,  42. 

(m)  Chitty  on  Contracts,  44,  45. 
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agrees  to  do  an  act  which  is  contrary  to  the  law  (n) ; 
and  by  a  consideration  morally  idipossibley  is  meant 
where  a  person  agrees  to  do  an  act  which  is  simply  an 
absnrdity  as  being  naturally  and  physically  impossible, 
*'  As  if  the  consideration  be  a  promise  that  A.  shall  go 
from  Westminster  to  Bome  in  three  hours  "  (o).  Here 
this  is  manifestly  an  absnrdity  and  an  impossibility, 
and  from  such  a  promise  no  benefit  or  adyantage  can 
result  to  the  other  party,  so  that  it  in  fact  amounts  to 
no  consideration  at  all.  And  although  a  consideration 
was  not  originally  impossible,  yet  if  from  circumstances 
that  occur  it  afterwards  becomes  so,  the  rule  equally 
applies  (p). 

Fourthly.  As  to  the  object  of  the  contract.    This  The  object  of « 
must  be  neither  of  an  illegal  nor  immoral  nature,  either  ^*™aiegil* 
directly  or  indirectly,  but  if  there  are  legal  and  illegal  or  immoral, 
acts  stipulated  for  in  a  contract,  and  they  are  clearly 
divisible,  it  will  not  render  the  whole  contract  void  (q). 

To  a  deed,  writing  is,  of  course,  an  essential,  for  to  (W  in  which 
constitute  a  deed  there  must  be  a  writing  actually  ^^^^^^, 
sealed  and  deliyered;  but  for  simple  contracts  at 
common  law  no  writing  was  necessary,  nor  is  it  at  the 
present  day,  except  in  those  cases  in  which  it  has  been 
rendered  necessary  either  by  statute  or  custom.  Those 
cases  in  which  writing  is  necessary  are  generally  of 
great  practical  importance,  and  may  be  stated  to  be 
chiefly  as  follows : — 

1.  In  cases  coming  within  the  Statute  of  Frauds  (r), 
and  Lord  Tenterden's  Act  (s). 


(»)  Sec  ffatiam  ▼.  Shenoood^  10  Bing.  540 ;  Barvey  r,  GMoMf  2  Ler.  161. 

(o)  Chittjr  on  ContractB,  44,  45. 

(p)  See  Chanisr  ▼.  Leese,  4  M.  &  W.  295. 

(^)  See  farther  as  to  illegal  ooninctB,  po9tf  ch.  lx» 

(r)  29  Car.  2,  c  3. 

(«)  9  Geo.  4,  c  14. 
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2.  In  the  case  of  grants  of  annuities. 

3.  Contracts  relating  to  sale  or  assignment  of  copy- 
rights. 

4.  Contracts  relating  to  sale  or  transfer  of  ships; 
and, 

5.  Bills  of  exchange,  promissory  notes,  and  other 
like  negotiable  instruments. 

Of  the  aboye  cases,  by  far  the  most  extensive  is  that 
numbered  1,  being  cases  coming  within  the  Statute  of 
Frauds  and  Lord  Tenderden's  Act. 


Of  the  former  statute  the  most  important  sections 
are  the  1st,  2nd,  3rd,  4th,  7th,  and  17th. 


Provisions  of 
the  Ist,  2nd, 
and  3rd  sec- 
tions of  the 
Statute  of 
Frands. 


The  1st  section  provides  that  "  all  leases,  estates, 
interests  of  freehold  or  term  of  years  or  any  uncertain 
interest  of,  in,  to  or  out  of  any  messuages,  manors, 
lands,  tenements,  or  hereditaments  made  or  created  by 
livery  and  seisin  only  or  by  parol,  and  not  put  in  writing, 
and  signed  by  the  parties  so  making  or  creating  the 
same  or  their  agents  thereunto  lawfully  authorized  by 
writing,  shall  have  the  force  and  effect  of  leases  or 
estates  at  will  only,  and  shall  not,  either  in  law  or 
equity,  be  deemed  or  taken  to  have  any  other  or  greater 
force  or  effect,  any  consideration  for  making  any  such 
parol  leases  or  estates,  or  any  former  law  or  usage, 
to  the  contrary  notwithstanding.''  The  2nd  section, 
however,  goes  on  to  provide,  "  Except,  nevertheless,  all 
leases  not  exceeding  the  term  of  three  years  from  the 
making  thereof,  whereupon  the  rent  reserved  to  the 
landlord  during  such  term  shall  amount  unto  two-third 
parts  at  least  of  the  full  improved  value  of  the  thing 
demised."    The  effect,  therefore,  of  these  two  sections 
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taken  together  is,  that  a  lease  by  parol  can  only  be 
made  where  it  does  not  exceed  three  years  from  the 
making  thereof  (<).  By  the  8rd  section  all  assign- 
ments and  surrenders  of  leases  must  be  in  writing, 
signed  by  the  persons  or  their  agents  authorized  in 
writing. 

The  7th  section,  perhaps,  should  hardly  be  mentioned  ProTuions  of 
in  the  present  work,  but  it  may  be  noticed  that  it  *^«7thaecUon. 
provides  that  trusts  of  land  or  any  interest  in  land 
must  be  in  writing ;  but  it  does  not  require  any  writing 
to  create  a  trust  of  purely  personal  property.    There 
then  relnain  the  4th  and  17th  sections  to  be  considered. 

The  4th  section  provides  that  "  no  action  shall  be  ProrUiou  of 
brought  (1)  to  charge  any  executor  or  -administrator  *^'  ***^  ■ection, 
npon  any  special  promise  to  answer  damages  out  of 
his  own  estate,  or  (2)  to  charge  the  defendant  upon 
any  special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another  person,  or  (3)  to  charge  any 
person  upon  any  agreement  made  upon  considera- 
tion of  marriage,  or  (4)  upon  any  contract  or  sale 
of  lands,  tenements,  or  hereditaments,  or  any  interest 
in  or  concerning  them,  or  (5)  upon  any  agreement 
that  is  not  to  be  performed  within  the  space  of  one 
year  from  the  making  thereof,  unless  the  agreement 
upon  which  such  action  is  brought  or  some  memo- 
randum or  note  thereof  shall  be  in  writing,  signed 
by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorized." 

With  regard  to  promises  by  executors  or  admininis-  Aa  to  contracts 
trators  to  answer  damages  out  of  their  own  estate,  it  adi^njJJra^n 
need  only  here  be  said  that,  although  the  writing  re-  to  answer 
quired  by  the  statute  exists,  yet  there  must  also  be  tCr'^owr*  ""^ 
some  valuable  consideration  for  the  promise ;  thus  the  esutes. 

(0  See  further  hereon,  post,  ch.  iii.  p.  52. 
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As  to  gua- 
rantees. 


Birkmyr  v. 
Jkimell. 


mere  fact  of  an  executor  or  administrator  stating  in 
writing  that  he  will  see  a  certain  debt  paid  is  not 
sufficient  to  render  him  personally  liable  in  the  ab- 
sence of  some  consideration,  e.g.f  the  giving  of  time  or 
forbearing  of  proceedings  by  ilie  creditor. 

But  the  next  kind  of  contract  mentioned  in  the  4th 
section,  viz.,  guarantees  or  agreements  to  answer  for 
the  debt,  default,  or  miscarriage  of  another  person 
demands  a  more  lengthened  consideration. 

In  the  first  place  must  be  observed  the  decision  in 
the  leading  case  of  Birkmyr  v.  Darnell  (tt),  to  the 
effect  that  a  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another,  for  which  that  other  person 
remains  liable,  is  within  the  statute,  and  must  be  in 
writing ;  but  if  that  other  does  not  remain  liable,  then 
it  is  not  within  the  statute,  and  need  not  be  in  writing. 
To  illustrate  this,  the  following  example  may  be 
given :  A.  goes  into  a  shop  with  B.,  and  says  to  the 
shopkeeper,  "  Supply  goods  to  B.,  and  if  he  does  not 
pay  you  for  them,  then  I  will."  Here  this  is  within 
the  statute;  for  it  is  a  guarantee,  and  to  render  A. 
liable  it  must  be  reduced  into  writing.  But  if  A.  goes 
into  a  shop  with  B.,  and  says,  '*  Supply  goods  to  B., 
and  charge  them  to  me,"  here  this  is  not  within  the 
statute,  for  it  is  no  guarantee,  but  a  direct  sale  to  A., 
the  goods  being  by  his  direction  sent  to  B.,  and  there- 
fore, to  render  A.  liable,  there  need  be  no  writing  {x). 

A  promise  Again,  if  the  promise  is  made  to  the  debtor  himself, 

dibtor*himsclf  ^*  ^®  ^^*  within  the  statute,  for  the  statute  only  ap- 
is not  plies  to  promises  made  to  the  person  to  whom  another 
su^uteV  ^®  answerable  (y).  A  guarantee  may  be  made  for  future 
Frauds.  advances,  and  may  be  made  out  from  different  instru- 


(u)  1  S.  L.  C.  326 ;  Salkeld,  27. 

(js)  Unless,  indeed,  it  comes  within  the  17th  section  of  the  Statute  of 
Frauds,  as  to  which,  see  post,  ch.  \y,  p.  75  ^  aeq.  The  question  as  to 
whether  words  used  do  or  do  not  amount  to  a  guarantee  is  one  for  the  deter- 
mination of  the  Court,  not  the  jury :  Bank  of  Montreal  v.  Munster  Bank, 
11  Ir.  Rep.  C.L.  47. 

(y)  Eastwood  v.  Kenyon,  11  A.  &  £.  446. 
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ments  provided  ihey  are  connected  inter  $e,  without  the 
necessity  of  any  parol  eyidence  (2).    A  gnarantee  for- 
merly came  within  the  common  mle  (a)  that  the  con- 
sideration as  well  as-  the  promise  must  appear  on  the 
fjEtce  of  the  instrament,  bnt  in  consequence  of  the 
difficulty  of  setting  forth  the  consideration  in  a  suffi- 
cient manner  to  satisfy  the  courts  of  law,  this  rule 
preyed  to  be  a  grieyance  to  the  mercantile  commu- 
nity (h),  and,  in  consequence,  the  Mercantile  Law  The  eoiuidera- 
Amendment  Act  1856  (c),  provides  that  a  guarantee  shall  ^^l  '^^""on 
be  valid  without  the  consideration  appearing  on  its  face,  the  face  of  a 
The  same  statute  (sect.  5)  provides  that  on  a  surety  S'**™''^- 
paying  the  principal's  debt  he  shall  be  entitled  to  have 
aligned  to  him,  or  a  trustee  for  him,  every  judgment 
or  other  security  held  by  the  creditor,  notwithstanding 
the  same  may  be  deemed  at  law  satisfied  by  his  pay-  Rights  of  a 
ment  or  performance,  and  such  person  shall  be  entitled  ?"*iy  on  pay- 

*  '  *  ing  hu  pnnci- 

to  stand  in  the  place  of  the  creditor ;  before  this  statute  pj'a  debt. 

the  surety  only  had  a  right  to  collateral  securities  and 

not  to  the  principal  security  itself.     If  a  person  is  Surety  to  or 

surety  to  or  for  a  person  he  is  liable  to,  or  for  that  ^^^  *      '  **^ 

person  only,  and  not  for  any  partner,  and  if  surety  to 

or  for  a  firm  consisting  of  two  or  more  persons,  or  a 

single  person  trading  under  the  name  of  a  firm,  he 

is  not  liable  after  any  alteration  in  or  addition  to 

the  persons  or  person  constituting  such  firm  (d). 

The  following  acts  will  operate  to  discharge  a  surety : —  Acu  which 

(1)  any  fraudulent  misrepresentation  or  concealment  {e) ;  "^l^^^^  ^ 

(2)  the  failure  of  an  intended  co  surety  to  execute  (/) ;  surety. 

(3)  the  creditor's    connivance  at  principal's  default 
or  his  laches,  but  mere  delay  in  giving  a  voluntary 

(jr)  See  ante,  p.  28,  29 ;  and  the  case  of  BoydeU  t.  Drummondf  1 1  East, 
142,  there  referred  to. 
(a)  Stated  ante,  pp.  31,  32. 
(6)  1  S.  L.  C.  330 ;  ante,  p.  32. 

(c)  19  k  20  Vict.  c.  97,  s.  3. 

(d)  19  &  20  Vict.  c.  97,  s.  4. 

(tf)  JUnltan  r.  Matthews^  10  C.  &  F.  934. 
if)  Evans  t.  BrembridQe,  25  L.  J.  (Ch.)  334. 
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forbearance  will  not  be  sufficient  laches  (gi) ;  (4)  non- 
performance of  conditions  by  creditor;  (5)  the  dis- 
charge of  the  principal;  (6)  any  alteration  of  the 
terms  of  the  contract  between  the  creditor  and  the 
principal,  which  may  haye  the  effect  of  interference  for 
a  time  with  his  remedies  against  the  principal  debtor  {h) ; 
(7)  a  binding  agreement  by  the  creditor  with  the 
principal  to  give  time  to  the  principal,  nnless  at  the 
time  the  creditor  and  the  principal  stipulate  that  it 
shall  not  discharge  the  surety,  then  (even  although 
not  by  his  consent)  it  will  not  discharge  him  (t).  A 
mere  Yolnntary  giving  of  time,  without  any  obligation 
to  do  so,  will  not  operate  to  discharge  a  surety  (k). 

On  a  bill  of  exchange  the  party  primarily  liable  is 
the  acceptor,  and  the  other  persons  liable  thereon  stand 
in  the  position  of  sureties  for  him,  as  is  hereafter  ex- 
plained (7),  and  the  rule  therefore  as  to  what  acts  will 
operate  to  discharge  a  surety  applies  to  the  persons  other 
than  the  acceptor  liable  on  a  bill.  Upon  this  point 
Ex  parte  the  important  recent  decision  of  Ex  parte  Jacobs  (m) 
jao(A$.  should  be  noticed.    In  that  case  an  acceptor  of  a  bill 

had  filed  a  petition  for  liquidation  or  composition  by 
arrangement  under  the  Bankruptcy  Act,  1869 ;  and  at 
the  meeting  of  creditors  the  holder  of  the  bill  signed 
a  resolution  agreeing  to  accept  a  composition,  under 
which  resolution  the  acceptor  was  discharged,  and  the 
question  was  whether  this  operated  to  discharge  the 
drawer  of  the  bill  from  claims  on  the  bill  It  was  held 
by  the  Court  of  Appeal  that  it  did  not,  for  that  the 
acceptor  must  be  considered  as  discharged  by  operation 
of  law,  and  not  by  the  creditor's  voluntary  act,  even 


CV)  PhiUips  V.  Fordyce,  2  Chit.  676 ;  Strong  v.  Foster,  25  L.  J.  (C.P.) 

106. 
(A)  Watts  y.  ShuttUieoHhj  10  W.  R.  132 ;  Tucker  y.  Xain^,  2  Kay  k  J. 

745. 

(i)  Owen  y.  Homan,  4  H.  of  L.  Caa.  997 ;  Boaler  y.  Mayor,  19  C.  B. 
(N.S.)  76 ;  Green  y.  Wynn,  4  Ch.  App.  204. 

(A)  Beii  y.  Banks,  3  M.  &  G.  258. 

(0  See  post,  pp.  125-128. 

(m)L.  R.  lOCh.  Ap.  211. 
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although  snch  creditor  had  attended  and  expressly  voted 
for  the  acceptance  of  the  composition.  No  doaht  the 
principle  of  this  decision  applies  to  aU  cases  of  surety* 
ship,  so  that  if  «ny  principal  debtor  files  a  petition 
for  liquidation  or  composition,  and  a  composition  is 
accepted,  the  creditor  still  has  a  claim  oyer  against  a 
surety  (n). 

An  agreement  to  giye  a  guarantee  is  within  the  Agreement  for 
statute  and  must  be  in  writing  (o).  gnArantee. 

An  agreement  made  in  consideration  of  marriage  Meaning  of  an 
does  not  mean  the  actual  promise  of  marriage  (f or  ^^"•'JlJ^j^^ 
that  would  be  contrary  to  the  general  usages  of  man-  sideration  of 
kind),  but  means  contracts  for  the  doing  of  collateral  "^'^^g®- 
acts    in  consideration   of  marriage  (p).    An   action, 
therefore,  for  breach  of  promise  of  marriage  may  be 
brought,  although  not  evidenced  by  writing,  so  only 
that  it  can  be  clearly  proved,  and  the  evidence  of  the 
plaintiff  (as  is  hereafter  mentioned  (q))  is  corroborated 
in  some  material  respect.    Contracts  as  to  land  are 
treated  of  in  the  next  chapter  (r). 

The  term  "  an  agreement  not  to  be  performed  within  Am  to  agree- 
a  year  from  the  making  thereof,"  on  the  face  of  it  seems  STp^rformed 
clear  enough,  but  a  more  careful  consideration  will  within  a  year. 
shew  the  student  that  doubts  may  arise  on  its  mean- 
ing.   There  may  be  some  contracts  which  it  is  utterly 
impossible  can  be  performed  within  the  year,  and  others 
which  may  or  may  not,  according  to  circumstances,  be 
carried  out  within  the  year — is  the  statute  to  apply  to 
all  or  which  of  these  ?    The  question  is  answered  by 
the  leading  case  of  Peier  v.  Compton  (s),  which  decides  Peter  r. 

Cmnpton, 

(n)  This  case  of  Es  parte  Jacobs  followed  Megrath  r.  Gray,  L.  R.  9  C.  P. 
216,  and  the  case  of  WUson  y.  Lloyd,  L.  R.  16  £q.  60,  was  expressly  disap- 
proTed  of. 

(o)  MaUett  y.  Bateman,  L.  R.  1  C.  P.  163. 

(p)  Broom's  Corns.  383,  384. 

(g)  See  post,  Part  iii.  ch.  ii.  p.  394. 

(r)  See  post,  ch.  iii.  p.  48  et  seq, 

(8)  1  S.  L.  C.  351 ;  Skinner,  353. 


44 


OF  8IMPLS  OONTRACTS,   AND  OASES  IK   WHICH 


that  this  clause  in  the  Statute  of  Frauds  only  means 
and  includes  agreements  which  from  their  terms  are 
actually  incapable  of  performance  within  the  year,  and 
does  not  include  contracts  which  may  or  may  not, 
according  to  circumstances,  be  performed  within  that 
period.    The  facts  in  that  case  were  that  the  defendant 
had  entered  into  an  agreement  with  the  plaintiff  that, 
in  consideration  of  one  guinea  then  paid  him  by  the 
plaintiff,   that   he   would  pay  the  plaintiff  a  certain 
greater  sum  upon  the  day  of  his  marriage.    The  mar- 
riage did  not  happen  within  the  year,  but  it  was  de- 
cided that  there  was  nothing  in  this  contract  rendering 
it  incapable  of  being  performed  within  the  year,  and 
that,  therefore,  an  action   would  lie,   although    not 
Where  erery    reduced  into  Writing.    With  regard  to  this  kind  of 
thing  on  one    contract,  howevcr,  it  has  also  been  decided  that  an 
formed  within  agreement  is  not  within  the  statute  provided  that  all 
^  7^^'  that  is  to  be  done  by  one  of  the  parties  is  to  be  done 

within  a  year,  so  that  where  under  a  lease  in  consider- 
ation of  £50  to  be  laid  out  in  alterations  by  the  land- 
lord, the  tenant  agreed  to  pay  an  additional  rent  during 
the  residue  of  the  whole  term  of  the  lease,  it  was  held 
that  as  the  laying  out  of  the  £50  was  to  be  within  a 
year,  the  agreement  was  not  within  the  statute  and 
need  not  be  in  writing  (^),  so  that,  had  this  been  con- 
sidered the  law  at  the  time  of  the  decision  in  Peter 
Y.  Campion  there  would  have  been  no  occasion  to  decide 
that  case  upon  the  ground  that  the  possibility  that  the 
marriage  might  happen  within  the  year  took  it  out  of 
the  statute. 

A  contract  for  An  instance,  however,  of  a  contract  within  the  statute, 
fromaVnb^**^  *^^  therefore  requiring  to  be  in  writing,  may  be  found 
sequent  day  in  an  agreement  for  a  year's  service  from  a  day  sub- 
in'writiner  ^  scquout  to  the  date  of  the  contract,  even  if  only  from 
the  next  day  (u),  and  if  a  contract  appears  on  its  face  to 


(0  Dormellan  v.  Head,  3  B.  &  Ad.  899. 
{u)  Brocegirdle  v.  UmH,  1  B.  &  A.  722. 
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be  intended  to  extend  oyer  a  year,  althongli  it  may 
contain  a  condition  by  which  it  may  be  put  an  end  to 
within  the  year,  yet  it  is  within  the  statate,  and  must 
be  in  writing  (or). 

It  is,  however,  sometimes  very  difficult  to  tell  when 
a  contract  is  or  is  not  within  the  statnte,  and  with 
regard  to  some  of  the  cases  it  is,  in  the  author's  opinion, 
very  difficult,  if  not  impossible,  to  reconcile  them  with 
each  other  (y).  And  as  the  rules  of  Equity  now  pre- 
vail (7),  there  must  be  now  many  cases  in  which  an 
action  maybe  brought  on  the  ground  of  part  performance 
which  could  not  formerly  have  been  maintained  (a). 

The  17th  section  of  the  Statute  of  Frauds  provides  for  20  Car.  2,  c  s 
contracts  for  the  sale  of  goods  either  being  in  writing  "®<^  ^'^* 
or  as  therein  mentioned,  but  this  section  is  given  and 
dealt  with  fully  in  a  subsequent  chapter  (&). 

The  Statute  of  Frauds,  by  its  provisions,  does  not  wiiatisasnffi. 
require  any  formal  contract  fully  and  technically  pre-  ^^^^  memo- 
cise,   but  any  memorandum  is  sufficient  which  con- latufy  the 
tains,  either  expressly  or  by  reference,  the  terms  of  p***'\^** 
the  agreement,  and  any  written  memorandum  must 
shew  not  only  who  is  the  person  to  be  charged,  but  also 
who  is  the  party  in  whose  favour  he  is  to  be  charged  (e) 
The  statute,  too,  does  not  require  that  this  contract 
or  memorandum  should  be  actually  signed  by  both  the 
parties  to  it,  but  it  will  be  sufficient  if  only  signed  by 
the  person  to  be  charged,  for  that  is  all  that  is  said  by 
the  statute ;  and  although  the  foot  or  end  is  the  most 

(f)  Birdi  Y.  Lkerpool,  9  B.  &  C.  392;  Giraud  y.  Bichm7nd,2  C.  B.  835. 

Of)  See  particularly  Mvrphy  v.  Sullivan^  11  Ir.  Jur.  (N.S.)  111,  where 
it  was  held  that  a  contract  to  support  a  child  daring  its  life  need  not  be  in 
writing,  although  in  Sweei  v.  Lee  (3  M.  k  Gr.  452)  it  had  been  held  that  a 
contract  for  payment  of  an  annuity  must  be  in  writing,  though  it  may  de- 
termine within  the  year  by  the  death  of  the  annuitant.  Sm  also  hereon 
KwMobnan  v.  Blv£tiy  L.  R.  9  Ex.  1. 

(s)  Jud.  Act,  1873,  sect.  25  (11). 

(a)  Lester  ▼.  Foxcroft,  1  Wh.  &  T.  L.  C\  828. 

(6)  Po^  ch.  ir.  p.  75. 

(c)  Chitty  on  Contracts,  66 ;  Benjamin's  Sale  of  Personal  Property,  169. 
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proper  place  for  the  signature,  yet  it  need  not  be 
there — where  a  person  drew  up  an  agreement  in  his 
own  handwriting,  commencing  "  I,  A.  B.,  agree,"  it  was 
held  that  this  was  sufficient  signature,  although  the 
name  A.  B.  was  not  subscribed  at  the  end  (d).    Again,  it 
has  been  held  that  when  a  person  has  usually  printed 
his  name,  as,  for  instance,  if  there  is  a  memorandum 
on  a  bill-head  containing  the  party's  printed  name, 
this  may  be  a  sufficient  signature  (e).    It  is,  of  course, 
in  all  these  cases  a  question  of  the  intention  of  the 
party  whether  the  name  should  operate  as  a  signa- 
When  an  agent  ture  (/).    The  4th  and  17th  sections  do  not  require 
ri«S  in  ^^^^^  *^  agent  who  signs  an  agreement  under  them  to  be 
writing.  authorized  by  writing;  the  Ist  and  3rd  sections  do. 

An  agent,  to  execute  a  deed,  must  receive  his  authority 
by  deed,  though  it  has  been  held  that,  in  the  case  of 
two  joint  contractors  by  deed,  one  may  execute  for 
himself  and  the  other,  in  the  presence  of  that  other, 
without  any  authority  from  him  in  writing  (ff).  One 
party  to  a  contract  cannot  be  the  agent  of  the  other 
but  one  agent  may  sign  for  both  parties,  as  in,  the  case 
of  a  broker  or  auctioneer. 

9  Geo.  4,  c.  14.     By  Lord  Tenterden's  Act  (A)  it  is  provided  that  no 
acknowledgment  by  a  debtor  to  take  a  case  out  of  the 
19  &  20  Vict.  Statutes  of  Limitations  shall  be  binding  unless  in  writ- 
c.  97.  jjjg^  signed  by  the  debtor,  or  (by  the  Mercantile  Law 

Amendment  Act,  1856  (t) )  by  his  agent ;  and  it  may 
Nature  of  an    be  noticed  here  that  any  such  acknowledgment  must 
JJf^oo'^^^^K-     either  contain  a  promise  to  pay,  or  be  of  such  a  nature 
that  a  promise  to  pay  may  be  implied,  so  that  where 
the  defendant  wrote  "  I  know  that  I  owe  the  money. 


ment. 


(d)  Knight  r.  Crockford,  1  Esp.  190,  referred  to  by  Lord  Eldon  in 
Saunderson  t.  Jackson,  2  6.  &  P.  138. 

(e)  Saunderson  v.  Jackson,  2  B.  &  P.  138 ;  Schneider  r.  Ao7t/>,  2  Maule 
&  S  280 

(jO  Caion  ▼  Caton,  L.  R.  2  H.  of  L.  Cas.  127. 

Ig)  Ball  V.  DunsUrviOey  4  T.  R.  313. 

(A)  9  Geo.  4,  c.  14,  b.  1. 

(i)  19  &  20  Virt.  c.  97,  r.  13. 
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but  I  will  neyer  pay  it/'  this  was  held  to  be  no  suffi- 
cient acknowledgment  (/)•  Lord  Tenterden's  Act  {k) 
also  provides  that  no  action  shall  be  brought  to  charge 
any  person  by  reason  of  any  representation  as  to  the 
character,  conduct,  credit,  ability,  trade,  or  dealing  of 
any  other  person,  that  he  may  obtain  money  or  goods 
upon  credit,  unless  in  writing,  signed  by  the  person 
to  be  charged  therewith. 

An  annuity  is  a  yearly  payment  of  a  certain  sum  of  As  to  an 
money  granted  to  another  in  fee,  for  life,  or  years,  and  ^^^^^^y- 
charging  the  person  of  the  grantor  only  or  his  person 
and  estate,  in  which  latter  case  it  is  usually  termed  a 
rent-charge  (l) ;  and  by  the  Annuity  Act  (m)  writing  is 
required  for  the  grant  of  an  annuity. 

Copyright  is  the  sole  and  exclusive  liberty  of  mul- As  to  copy- 
tiplying  copies  of  an  original  work  or  composition  (n) ;  "'^^*" 
and  by  the  Copyright  Act  (o)  writing  is  necessary,  it 
being  assignable  by  an  entry  of  the  transfer  in  the 
registry  in  the  manner  prescribed  by  the  Act. 

By  the  Merchant  Shipping  Act,  1854  (p),  a  registered  a»  ^  8^»p«- 
ship,  or  any  shares  therein,  must  be  transferred  by  bill 
of  sale  under  seal  in  the  form  given,  and  attested  by  a 
witness  and  registered. 

Bills  of  exchange,  promissory  notes,  and  other  like 
negotiable  instruments  are  required  to  be  in  writing 
and  signed,  not  by  statute,  but  by  the  custom  of 
merchants. 


(j)  A' Court  V.  Cross,  3  Bing.  328. 
Ik)  9  Geo.  4,  c.  14,  s.  6 ;  see  also  post,  pp.  227,  228. 
(2)  Brown's  Law  Diet.  25. 
(m)  53  Geo.  3,  c.  141. 

(n)  Brown's  Law  Diet.  92 ;  see  further  as  to  Copyright,  post,  p.  1 59. 
(o)  5  &  6  Viet.  c.  45. 

(jd)  17  I(  18  Vict.  e.  104,  ss.  55  &  57  ;  see  also  as  to  Ships,  post,  p.  150 
et  seq. 
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CHAPTER  m. 

OF  CONTRACTS  AS  TO  LAND,  AND  HEREIN  OF  LANDLORD 

AND  TENANT. 

Contracts  for    It  was  stated  in  the  previous  chapter  that  contracts 
sale  of  land      f^j.  ^.j^^  ^^^  q£  lands,  tenements,  or  hereditaments,  or 

most  always  .  ,  '         .  '  -      .  .  . 

be  in  writing   any  interest  in  or  concerning  them,  mnst  be  m  writing, 
uiider29Car.2.jjjjg  |^j^g  ^^^  ^f  ^^^  Contracts  specified  by  the  4th 

section  of  the  Statute  of  Frauds  (29  Gar.  2,  c.  3).  Any 
sale  of  land,  even  though  by  auction,  must,  therefore 
be  in  conformity  with  the  provisions  of  this  section,  as 
a  general  rule,  though  it  should  be  mentioned  that  sales 
Chancery  Under  a  decree  of  the  Court  of  Chancery  have  been 
would  carry     jigij  ^qJ  j^  \^  within  the  statute  (q) :  and  as  the  Court 

out  a  parol  ,       _  . 

contract,  how-  of  Chauccry  has  been  in  the  habit  of  decreeing  specific 
yin  three  performance  of  a  parol  contract  in  three  cases,  viz. : 

(1)  Where  set  out  and  admitted  in  the  pleadings  and 
the  defendant  does  not  set  up  the  statute  as  a  bar. 

(2)  Where  prevented  from  being  reduced  into  writing 
by  the  fraud  of  the  defendant ;  and  (3),  After  certain 

Effect  of  Judi-  acts  of  part  performance  (r) ;  now,  in  consequence  of  the 
cat^n^re  Act,      Judicature  Act,  1873  (a),  in  any  of  such  cases  effect 

would  be  given  to  the  contract  in  all  divisions  of  the 

High  Court  of  Justice. 

The  statute         But  the  statute  does  not  mention  merely  contracts 

extends  to  any  fQj  fj^Q  ^\q  q{  lands,  but  also  "  auv  interest  in  or  con- 
interest  m  .  _  ,  •' 

land.  corning  them ;"  and  it  is  frequently  a  point  of  some 

nicety  to  determine  what  is  and  what  is  not  an  interest 
in  land  within  the  statute;  a  good  instance  of  what 


ever 


(9)  Attorney- Generai  t.  Day^  1  Ves.  Sen.  218. 
(r)  Snell's  Principles  of  Eqnitr,  530. 
(s)  36  k  37  Vict.  c.  66,  s.  25  (11). 
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has  been  held  to  be,  and  what  has  been  held  not  to 
be  an  interest  in  land,  is  found  in  the  decisions  that  a 
contract  for  the  sale  of  growing  grass  upon  land  is  an 
interest  in  land  within  the  statute  (t),  but  a  contract 
for  the  sale  of  growing  potatoes  is  not.  The  rule  on  what  u  an 
this  point  is  stated  in  Mr.  Chitty's  work  on  Contracts  (u)  j^"*'  *" 
as  follows :  "  With  respect  to  emblements,  or  fruetus 
indugtrialeSf  a  contract  for  the  sale  of  them  while 
growing,  whether  they  have  arrived  at  maturity  or  not, 
and  whether  they  are  to  be  taken  off  the  ground  by 
the  buyer  or  seller,  is  not  a  contract  for  the  sale  of  an 
interest  in  land ;  but  a  contract  for  the  sale  of  a  crop 
which  is  the  natural  produce  of  the  land  if  it  be  unripe 
at  the  time  of  the  contract,  and  is  to  be  taken  off  the 
land  by  the  buyer,  is  a  contract  for  the  sale  of  an  in- 
terest in  land  within  the  statute."  To  determine 
accurately  what  is  an  interest  in  land  within  this 
section  and  what  is  not,  is,  however,  frequently  a  most 
difficult  matter ;  indeed  a  learned  judge  (x)  once  stated 
that  there  was  no  general  rule  laid  down  in  any  of 
the  cases  that  was  not  contradicted  by  some  other,  and 
in  a  very  recent  case  (y)  Lord  Coleridge  said :  ''  I  despair 
of  laying  down  any  general  rule  that  can  stand  the  test 
of  every  conceivable  case."  It  has  been  held  that  a 
contract  for  the  sale  of  growing  timber,  to  be  cut  by 
the  vendor  or  vendee,  if  it  is  to  be  cut  immediately^  or 
as  soon  as  possible,  does  not  confer  any  interest  in  land, 
and  therefore  is  not  within  the  section  now  under 
disctission,  though  if  the  price  exceeds  £10  it  is  within 
the  17th  section  (2;),  as  being  a  contract  for  the  sale 
of  goods  (a).  In  the  case  of  Marshall  v.  Oreen  above 
referred  to.  Lord  Chief  Justice  Coleridge,  in.  deciding 
that  timber  to  be  taken  away  immediately  is  not  an 


(0  CroOfy  r,  Wadstrorthy  6  East,  602  ;  Evans  ▼.  MdberU^  5  B.  &  C.  829. 
(t<)  Page  276. 

(x)  Loitl  Abinger,  in  Rodtcell  v.  Philip  9  M.  &  K.  501. 
(y)  MarshaU  v.  Oreen,  L.  R.  1  C.  P.  Div.  38. 
(«)  As  to  which,  see  porif  «h.  iv. 

(a)  Smith  y.  Surman,  9  B.  ft  C.  561 ;  Marihall  r.  Oreen,  L.  R.  1  0.  P. 
Div.  35. 

E 


50  OF  0ONTRA0T8  AB  TO  LAND,  AlO)  HEBEIN 

interest  in  land  within  this  section,  said:  '^ Planted 
trees  cannot  in  strictness  be  said  to  be  produced  spon- 
taneously, yet  the  labour  employed  in  their  planting 
bears  so  small  a  proportion  to  their  natural  growth  that 
they  cannot  be  considered  as  JruetiM  industridleSy  but 
treating  them  as  not  hemf^fruatus  induatridleSy  the  pro- 
position is  that  where  the  thing  sold  is  to  derive  no 
benefit  from  the  land  and  is  to  be  taken  away  imme- 
diately, the  contract  is  not  for  an  interest  in  land. 
Here  the  contract  was  that  the  trees  should  be  got  away 
as  soon  as  possible,  and  they  were  almost  immediately 
cut  down.  Apart  from  any  decision  on  the  subject,  and 
as  a  matter  of  common  sense,  it  would  seem  obvious 
that  a  sale  of  twenty-two  trees,  to  be  taken  away  imme- 
diately, was  not  a  sale  of  an  interest  in  land,  but  merely 
of  so  much  timber"  (b).  Fropi  these  observations  it 
would  seem  that  if  timber  is  not  to  be  immediately 
Particular  taken  away  it  will  be  an  interest  in  land.  The  foUow- 
STpoir  ^fi  contracts  may  also  be  mentioned  as  having  been  de- 
cided not  to  be  an  interest  in  land  within  the  statute : — 

A  contract  for  the  sale  of  railway  shares. 

A  contract  by  a  landlord  after  granting  a  lease  to 
make  improvements  in  consideration  of  the  tenant 
agreeing  to  pay  an  additional  sum  per  annum. 

An  agreement  for  lodging  and  boarding  in  a  house. 

An  agreement  by  a  landlord  with  a  quitting  tenant 
to  take  the  tenant's  fixtures  (c) 

Title  to  be  On  a  Contract  for  sale  of  land,  in  the  absence  of 

■hewn  to  land,  gtipulatious  to  tho^ntraty,  the  title  was  formerly  sixty 

(6)  McoTBhaU  ▼.  Greeny  L,  R.  1  C.  P.  Div.  39,  40.  In  a  case  of  SoaoeUv. 
Boxall,  1  T.  &  J.  396,  it  was  held  that  a  contract  for  the  sale  of  growing 
underwood  was  a  contract  or  sale  of  an  interest  in  land  within  this  section, 
but  in  that  case  it  did  not  appear  when  it  was  to  be  cut,  and  probably  had 
it  been  that  the  underwood  was  to  hare  been  cut  immediately  it  would 
have  been  decided  the  other  way. 

(c)  See  Chitty  on  Contracts,  275-279.  It  has  been  held  that  an  agree- 
ment requires  just  as  much  to  be  in  writing  if  the  interest  in  the  land 
moves  to  the  plaintiff,  as  it  would  if  it  moved  from  him :  Eonayne  v. 
Sherrardy  11  Irish  Reps.  (C.  L.)  146. 
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years,  but  now,  under  the  Yendors  and  PnrchaBers 
Act,  1874  (d)y  in  the  completion  of  any  contract  made 
after  December  31, 1870,  it  is  forty  years  (a),  and  if  it 
is  a  leasehold  property  the  purchaser  cannot  call  for 
the  freeholder's  title  (/).  On  a  contract  for  the  sale 
of  land  the  vendor  is  only  bound  to  disclose  to  the 
purchaser  facts  relating  to  the  property  which  in  the 
ordinary  course  of  events  he  could  not  discover  for  him* 
self,  and,  generally  speaking,  a  purchaser  is  not  under 
any  obligation  to  disclose  to  a  vendor  facts  which  he 
is  aware  of  which  enhance  the  property's  value,  e.g.^  his 
private  knowledge  of  the  existence  of  minerals  under  the 
land. 

With  regard  to  a  proper  signature  withiQ  the  statute.  One  party  to 
one  party  to  the  contract  cannot  be  the  agent  of  the  *  ^^^^^ 

*•'  -  .  o  cannot  sign  for 

other,  but  a  third  person — 0.^.,  the  auctioneer  at  a  sale —  the  other. 
can  be  the  agent  of  both  parties.  On  a  sale  of  land  the 
name  of  the  vendor  or  some  sufficient  description  of  him 
should  be  inserted  before  the  contract  is  signed.  The 
mere  term  "  vendor  "  is  not  a  sufficient  description  (^), 
bat  the  word  '*  proprietor  "  has  been  held  sufficient  (&). 


A  tenancy  may  exist  in  various  different  ways,  as  if  Different  ways 

* "  "k  a 
may 


one  holds  either  for  a  fixed  period,  or  simply  from  ^^^^  * 
year  to  year,  or  at  will  or  sufferance.  By  the  1st  sec-  exist 
tion  of  the  Statute  of  Frauds  all  leases,  estates,  interests  statute  of 
of  freehold  or  terms  of  years,  or  any  uncertain  interest  f ™^  "  ^^ 
of,  in,  to  or  out  of  land,  must  be  in  writing  signed  by 
the  persons  or  their  agents  atUJiorixed  htf  writinff, 01  shall 
have  the  force  and  effect  of  estates  at  will  only  (t). 
The  2nd  section  excepts  from  this  provision  leases  not 
exceeding  three  years  from  the  making  thereof,  at  two- 


(<0  37  &  38  Vict,  c  78. 
(e)  Ibid.  8.  1. 
(/)  Ibid.  s.  2. 

Of)  Potter  ▼.  DuffiOd,  L.  R.  18  Eq.  4. 

(A)  Bouiter  t.  Mitter,  L.  R.  5  Ch.  Div.  648 ;  see  also  Catlmg  y.  King^ 
L.R.5Cb.  Div.   660. 

(•)  This  section  is  set  out  verbatim  ante,  p.  38. 

E  2 
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thirds  of  the  full  improyed  yalue  (k).  And  by  the  3rd 
section  all  assignments  of  leases  (not  being  copyhold 
or  customary  property)  must  in  a  like  way,  as  is  pro- 
vided in  the  Ist  section  as  to  leases,  be  in  writing.  By 
and  assign-  8  &  9  Yict.  c.  106  (Z),  evcry  lease  required  by  law  to 
mentB  of  leases.  |j^  in  writing,  and  assignments  of  leases  (not  being 
copyhold)  shall  be  void  at  law  unless  made  by  deed. 

An  agreement  The  studcut  will  obserTo  that  though,  under  the 
mns*  idlJIys  2nd  sectiou,  leases  not  exceeding  three  years  may  be 
be  in  writing,  made  by  parol,  yet,  by  force  of  the  4th  section,  any 

agreement  for  a  lease,  for  howeyer  short  a  time,  must 

be  in  writing. 

^'d'^^h^""  ^  aboye  stated,  the  strict  provision  of  the  statute  is 
leases  not  in  that  Icascs  which  it  requires  to  be  by  writing,  and 
writing  shall    ^^Jch  are  uot,  are  to  have  the  force  and  effect  of 

haTe  only  the 

effect  of  estates  estates  at  wiU  ouly ;  but  although  this  is  so,  to  simply 
at  will.  p^^  ^'j^^^  £^f.  jj^  answer  to  a  question  on  the  effect  of 

such  a  lease  would  be  useless.    The  well-known  case  of 

Clayton  y.       Olayton  Y.  Bhkey  (m)  decides  the  point,  that  notwith- 

BUkey.  standing  the  said  enactment,  yet  if  a  tenant  under 

such  a  lease  enters  and  pays  rent,  it  may  serve  as  a 

tenancy  from  year  to  year.     In  the  first  instance,  no 

doubt,  all  the  tenant  has  is  a  tenancy  at  will  in  strict 

conformity  with  the  statute,  but  the  Court  leans  against 

that  tenancy  and  in  favour  of  a  tenancy  from  year  to 

year  (n),  and  therefore  it  is  afterwards  converted  into 

that.     Further,  if  a  person  holds  under  a  lease  which 

from  any  cause  is  void  under  the  Statute  of  Frauds, 

or  from  not  being  as  now  required  to  be  by  deed  (o), 

Doe  d.  Rigge    or,  if  a  tenant  holds  over  after  the  expiration  of  his 

y.  Btii.  lease,  and  continues  to  pay  a  yearly  rent,  he  will  hold 

under  the  terms  of  the  lease  in  other  respects  so  far  as 


(Jt)  This  section  is  set  oat  yerbatim,  ante,  p.  38. 

(0    Sect.  3. 

(m)  2  S.  L,  C.  106 ;  8  T.  R.  3. 

(n)   Richanlaon  y.  Langridget  Tudor's  Con.  Cases,  4;  4  Taunt.  128. 

(o)   By  8  &  9  Vict.  c.  106,  s.  3. 
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they  are  applicable  to  the  new  tenancy  from  year  to 
year  (p). 

A  yearly  tenant  is  entitled  to  and  must  give  a  Notice  on 
reasanahle  notice  to  quit,  which  has  been  held  to  mean  determining 
six  calendar  months'  notice,  ending  at  the  period  at  ^^^^J' 
which  his  tenancy  commenced.  If,  however,  it  is  a 
tenancy  under  the  Agricultural  Holdings  Act,  1875,  a 
year's  notice  is  necessary  expiring  at  the  end  of  the 
current  year  of  the  tenancy  (q).  To  determine  a 
weekly  tenancy,  again,  a  reasonable  notice  is  required, 
but  it  is  doubtful  what  is  meant  by  a  reasonable  notice, 
and  the  safest  plan  is  to  give  a  week's  notice  (r) ;  to  de- 
termine a  tenancy  in  lodgings  also  all  that  is  required 
is  a  reasonable  notice  according  to  the  circumstances 
of  the  case.  Though  a  written  notice  to  quit  is  always 
advisable,  a  parol  tenancy  may  be  determined  by  a 
verbal  notice  («).  Where  several  premises  are  let 
nnder  one  common  rent,  notice  to  quit  part  of  them 
only  cannot  be  given  {{),  and  if  a  tenant  holds  under  a 
lease  made  by  two  or  more  joint  lessors  they  should  all 
join  in  giving  notice  to  quit,  but  notice  to  quit  by  one 
on  behalf  of  all,  whether  authorized  by  the  others  or 
not,  will  put  an  end  to  the  tenancy  (u).  As  stated,  if  a 
tenant  holds  over  after  the  expiration  of  his  lease  he 
may  by  payment  of  rent  be  converted  into  a  yearly 
tenant,  and  until  then  he  is  a  tenant  at  sufferance; 
but  if  a  term  determines  and  the  landlord  has  made  a 
demand  and  given  notice  in  writing  for  possession,  and 
the  tenant  holds  over,  he  is  liable  to  pay  double  the 
yearly  value  of  the  premises,  unless  he  had  a  h<ma  fide 
belief  that  he  had  a  right  to  so  hold  over  (v)  ;  and  if  a 
tenant  gives  notice  of  quitting  to  his  landlord  and 

(p)  Doe  d.  Rigg€  t.  Bdl^  2  S.  L.  C.  100;  5  T.  R.  471. 
{q)  38  k  39  Vict.  c.  92,  s.  51,  and  Bee   WUkinaon  t.  CaivcH^  U  R.  3. 
C.  P.  DiT.  369. 

(r)  See  hereon,  2  S.  L.  C.  112. 

(«)  Woodfall's  Landlord  and  Tenant,  311. 

(0  Ibid. 

(tt)  Tndor's  Con.  Cases,  29. 

(o)  4  Geo.  2,  c.  28,  s.  1. 
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does  not  quit  at  tliat  time,  he  is  liable  to  pay  double 
the  yearly  rent  of  the  prenuses  (w).  If  a  landlord 
giyes  notice  to  his  tenant  to  qnit  or  pay  an  increased 
rent  and  the  tenant  does  not  quit,  his  agreement  to 
pay  the  increased  rent  will  be  implied  (x), 

Twanej  at  A  tenancy  at  will  sometimes  arises  by  the  construe- 

eoMtn^im^  tion  of  the  law,  e.g.f  in  the  case  of  a  mortgage,  the 

ofUw.  courts  of  law  always  considered  the   mortgagor  as 

simply  the  tenant  at  will  of  the  mortgagee  and  liable 

to  be  ejected  at  any  time,  so  that  he  conld  not  bring  any 

action  in  respect  of  the  mortgaged  lands,  although  he 

continued  in  possession  of  them.    It  is,  however,  now 

proyided  by  the  Judicature  Act,  1873  (y),  that "  a  mort- 

ProTision  of     gagor  entitled  for  the  time  being  to  the  possession  or 

Act *?87r  ai    ^^^^V^  ^^  ^^^  rents  and  profits  of  any  land  as  to  which 

to  j^ition  of  no  uotico  of  his  intention  to  take  possession  or  to  enter 

mortgagon.     ^^  ^y^^  receipt  of  the  rents  and  profits  thereof  shall 

have  been  giyen  by  the  mortgagee,  may  sue  for  such 

possession  or  for  the  recovery  of  such  rents  or  profits,  or 

to  prevent  or  recover  damages  in  respect  of  any  trespass 

or  other  wrong  relative  thereto  in  his  own  name  only, 

unless  the  cause  of  action  arises  upon  a  lease  or  other 

contract  made  by  him  jointly  with  any  other  person/' 

A  tenant  u  A  tenant  is  estopped  from  disputing  his  lessor's  title, 

estopped  from  therefore  where  a  tenant  acquires  possession  under  a 
icMor'f  title,    porsou  who  claims  as  devisee,  it  is  not  competent  for 

him  to  set  up  any  objection  to  the  devise.    Payment  of 

rent  impliedly  admits  a  tenancy  (z), 

Liabiiitj  of         ^  tenant  from  year  to  year  in  the  absence  of  agree- 

tenant  from     mcut  is  uot  liable  to  make  good  injuries  happening 

^orr^pab^     ^^^  accidental  fire,  wear  and  tear  of  time,  or  the  like, 

but  an  act  arising  from  his  own  voluntary  negligence 

he  is  liable  for,  e.ff.,  to  repair  broken  windows.    Where 

a  tenant  covenants  to  repair,  his  liability  to  a  great 

(10)  11  Geo.  2,  c.  19,  s.  18. 

(x)  Sfn  ante,  pp.  18,  19. 

\y)  .36  k  37  Vict.  c.  66,  «.  25  (5). 

\z)  Chitty  on  ContracU,  305. 
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extent  depends  npon  the  state  of  the  premises  at  the 
time  of  his  coyenant,  for  though  he  would  not  be 
justified  if  they  were  in  actually  bad  repair  in  so 
leaving  them,  yet,  with  regard  to  the  extent  of  the 
repairs  to  be  done  it  may  be  stated  generally  that  he 
will  only  be  obliged  to  keep  them  in  as  good  a  condition 
as  they  were  at  the  time  of  the  demise ;  if  the  premises 
are  burnt  down,  under  such  a  covenant  he  will  have  to 
reinstate  them  unless  the  contrary  has  been,  provided. 
If,  however,  a  fire  is  caused  by  any  person's  gross  negli- 
gence such  person  is  liable  for  it  to  the  person  injured. 
In  the  absence  of  express  agreement  a  landlord  is  not  Landlord 
under  any  obligation  to  repair  the  demised  premises,  ^^^^^^^  ** 
and  it  seems  that  the  fact  of  premises  becoming  unin- 
habitable from  the  want  of  proper  repairs  will  not 
entitle  the  tenant  to  quit  without  notice,  and  is  no 
answer  to  an  action  for  the  rent.  With  regard  to 
farms,  a  promise  is  implied  by  the  law  on  the  part 
of  a  yearly  tenant  to  use  the  farm  in  a  husbandlike 
manner  and  cultivate  it  according  to  the  custom  of  the 
country  (a). 

Property  tax  is  always  borne  by  the  landlord,  and  Property  tax 
any  contract  by  the  tenant  to  bear  it  is  void ;  the  ?^ V^  ^i^J?* 
tenant  should  in  the  first  instance  pay  it,  and  is  then 
entitled  to  have  it  allowed  to  him  out  of  his  rent  (b). 
It  should  also  be  noticed  that  tithe  rent-charge  is  not 
a  charge  upon  the  person  of  the  owner  or  occupier  but 
upon  the  land,  and,  therefore,  in  the  absence  of  agree- 
ment to  the  contrary,  a  tenant  paying  it  may  deduct  it 
from  his  rent. 

Although  there  may  be  nothing  in  a  lease  to  that  effect  A  tenant  maj 
a  tenant  may  sometimes  by  custom  have  certain  rights,  ^ye^^hts  by 
on  the  ground  that  the  parties  have  contracted  with  custom, 
reference  to  that  custom,  and  an  implied  contract  has 
been  thus  created  (c).    This  often  occurs  in  the  case 

(a)  See  generally  hereon  Woodfall's  Landlord  and  Tenant,  548-564. 
(6)  5  &  6  Vict.  c.  35,  s.  103. 
(c)  See  antey  pp.  18,  19. 
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of  farming  tenantB  with  reference  to  the  cnstom  of  the 
country  as  to  their  rights  on  giving  up  possession  of 
their  farms.  If  a  lease  contains  any  particular  stipula- 
tions as  to  the  manner  in  which  a  tenant  is  to  quit,  and 
what  he  is  to  be  entitled  to  on  quitting,  then  the  rule 
Eospresmm  facit  eessare  tdoitum  applies,  and  no  custom 
can  have  any  effect ;  but  if,  though  there  is  a  lease,  it 
is  silent  on  this  point,  then,  as  was  decided  in  the  case 
Wiggiewoorih  of  Wigglesworth  Y.  DdUison  ((2),  the  tenant  may  take 
advantage  of  the  custom. 


T.  Dalliaon, 


Fixtures. 


Meaning  of 
the  term. 


Questions  frequently  arise  between  landlord  and 
tenant  as  to  the  right  to  fixtures.  The  term  fixtures 
is  used  sometimes  with  different  meanings;  strictly 
speaking,  it  signifies  things  affixed  to  the  freehold,  but  it 
may  also  be  used  as  signifying  chattels  annexed  to  the 
freehold,  but  which  are  remoYable  at  the  will  of  the 
person  who  annexed  them  (e).  The  rule  at  common 
law  as  to  things  affixed  to  the  freehold  is  expressed  by 
the  maxim  of  our  law,  Quddqvdd  plantatur  90I0,  solo 
cedit;  but  this  rule,  being  found  to  operate  in  dis- 
couragement of  trade,  has  been  gradually  much  miti- 
gated. It  may  be  stated  generally  that  fixtures  erected 
for  the  purposes  of  trade,  ornament,  or  domestic  use, 
and  also  agricultural  fixtures  (/),  may  be  removed  by  a 
tenant  as  against  his  landlord,  and  it  may  in  particular 
cases  happen  that  custom  gives  a  tenant  a  wider  right 
than  he  would  ordinarily  have.  When  a  tenant  has  the 
right  to  remove  fixtures,  the  removal  by  him  must  be 
teninc  ^'^""^  during  his  tenancy,  or  such  further  period  as  he  holds 
under  a  right  to  consider  himself  tenant  (gr)  i.e.,  whilst 
permitted  by  the  landlord  to  remain  in  possession,  and 
if  he  does  not  remove  them  during  that  time  he  will 
lose  his  right  to  them,  for  they  then  become  a  gift  in 
law  to  the  landlord,  unless  indeed  the  landlord  after- 


Muit  be  re« 


(d)  1  S.  L.  C.  594 ;  Dougl.  201. 

(<?)   2  S.  L.  C.  189. 

(/)  14  &  15  Vict.  c.  25 ;  38  &  39  Vict.  c.  92,  s.  53. 

ig)    Weelon  v.  Woodcock,  7  M.  &  W.  14. 
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wards  gives  a  licence  to  the  tenant  to  enter  to  remove 
the  fixtures,  and  such  a  licence  would  not  be  good  unless 
under  seal  (A). 

As  before  stated,  originally,  under  the  maxim  Quid-  Originally  no 
qwid  ptafdcOur  solo,  solo  cedit,  nothing  in  the  nature  of  ^^  ^'To^dl'* 
a  fixture  could  be  remoyed  and  the  mitigations  of  the  but  the  old 
old  rule  have  arisen  gradually ;  the  first  was  in  fayour  ^tlmted. 
of  trade  fixtures,  and  subsequently  other  cases  ex- 
tended it  to  ornamental  and  domestic  fixtures.      There 
have  been  a  very  great  number  of  cases  upon  this  sub- 
ject and  amongst  the  articles  that  have  been  decided  to 
be  remoyable  by  the  tenant  may  be  mentioned  as  in- 
stances the  following : — Chimney-glasses,  sheds,  blinds, 
ornamental  chimney-pieces,  wainscots,  shelves,  coun- 
ters, pumps,  partitions,  shrubs  and  trees  planted  for 
sale  (t).   The  fixtures,  if  remoyable,  must  be  taken  away 
without  material  damage  to  the  inheritance,  and  the 
right  of  removal  is,  of  course,  liable  to  be  controlled  by 
express  contract,  so  that,  for  instance,  if  a  tenant  cove- 
nants to  keep  in  repair  all  erections  built,  or  thereafter 
to  be  built,  and  surrender  them  at  the  end  of  the  term 
this  will  prevent  him  removing  things  which  but  for 
the  covenant  he  might  have  removed  {k). 

Under  the  exception  to  the  common  law  rule  in  jsivoes  v.  Mawe, 
favour  of  trade  fixtures,  it  was  decided  in  Eltoes  v. 
Mawe  (Z)  (which  is  a  case  very  generally  quoted  and 
referred  to  on  the  subject  of  fixtures),  that  this  would 
not  apply  to  allow  tenants  in  agriculture  to  remove 
things  erected  for  the  purposes  of  husbandry,  and  Lord 
Ellenborough,  in  delivering  the  opinion  of  the  Court 
to  that  effect  said : — "  To  hold  otherwise,  and  to  extend  Reason  of 
the  rule  in  {lAVOur  of  tenants  to  the  latitude  contended  »gricttiturai 

nxtares  not 

__ — . being  remoT- 

able  as  trade 
(A)  Boffey  V.  Henderson,  17  Q.  B.  574.  fixtures. 

(t)  See  a  list  of  things  decided  to  be  removable  and  not  removable  in 
Chitty  on  ContracU,  pp.  330-333. 

{k)   West  y.  Blakeway,  2  M.  &  G.  729 ;  Penry  v.  Bruwn,  2  SUrk,  403. 
(0  2  S.  L.  C.  169 ;  3  £ast,  38. 
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for  by  the  defendant,  would  be,  as  appears  to  me,  to 
introdnce  a  dangerous  innovation  into  the  relative  state 
of  rights  and  interests  holden  to  subsist  between  land- 
lords and  tenants.    But  its  dangers  or  probable  mis- 
chief is  not  so  properly  a  consideration  for  a  Court  of 
law  as  whether  the  adoption  of  such  a  doctrine  would 
be  an  innovation  at  all ;  and  being  of  opinion  that  it 
would  be  so,  and  contrary  to  the  uniform  current  of 
legal  authorities  on  the  subject,  we  feel  ourselves,  in 
conformity  to  and  in  support  of  those  authorities, 
obliged  to  pronounce  that  the  defendant  had  no  right 
to  take  away  the  erections  stated  and  described  in  this 
case."    These  remarks  shew  the  reason  of  the  decision, 
and  as  the  rule  undoubtedly  often  worked  hardship  on 
tenants,  it  has  been  altered  by  the  legislature,  it  being 
Provision  of     uow  provided  by  14  &  15  Vict.  c.  25  (m),  that  all  build- 
0.^25/^  ^*^*  ings,  engines,  or  the  like,  erected  by  the  tenant  for 
agricultural  purposes,  tvith  the  consent  in  writing  of  the 
'     landlord^  shall  remain  the  property  of  and  be  removable 
by  the  tenant,  so  that  he  do  no  injury  in  the  removal 
thereof;  provided  that  one  month's  notice  in  writing 
shall  be  given  before  removal  to  the  landlord,  who 
within  that  time  is  to  have  a  right  of  purchasing  at  a 
value  to  be  ascertained  by  two  referees  or  an  umpire. 
ProTision  of     ^^^  Agricultural  Holdings  Act,  1875  (n),  also  contains  a 
38  k  39  Vict,   provision  on  this  subject,  with  regard  to  tenants  under 
'  '*  that  Act,  as  follows : — "  Where  after  the  commencement 

of  this  Act  a  tenant  affixes  to  his  holding  any  engine, 
machinery,  or  other  fixture  for  which  he  is  not  under 
this  Act  or  otherwise  entitled  to  compensation,  and 
which  is  not  so  affixed  in  pursuance  of  some  obligation 
in  that  behalf,  or  instead  of  some  fixture  belonging  to 
the  landlord,  then  such  fixture  shall  be  the  property 
of  and  removable  by  the  tenant :  Provided  as  follows : 
1.  Before  the  removal  of  any  fixture  the  tenant  shall 
pay  all  rent  owing  by  him,  and  shall  perform  or  satisfy 


(m)  Sect  3. 

(n)  38  &  39  Vict.  c.  92. 
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all  other  his  ohligations  to  the  landlord  in  respect  of  the 
holding.    2.  In  the  removal  of  any  fixture  the  tenant 
shall  not  do  any  avoidable  damage  to  the  building  or 
other  part  of  the  holding.    8.  Immediately  after  the 
removal  of  any  fixture  the  tenant  shall  make  good  all 
damage  occasioned  to  any  building  or  other  part  of  the 
holding  by  the  removal.   4.  The  tenant  shall  not  move 
any  fixture  without  giving  one  month's  previous  notice 
in  writing  to  the  landlord  of  the  intention  of  the  tenant 
to  remove  it.    5.  At  any  time  before  the  expiration  of 
the  notice  of  removal,  the  landlord  by  notice  in  writing 
given  by  him  to  the  tenant  may  elect  to  purchase  any 
fixture  comprised  in  the  notice  of  removal,  and  any 
fixture  thus  elected  to  be  purchased  shall  be  left  by 
the  tenant,  and  shall  become  the  property  of  the  land- 
lord, who  shall  pay  the  tenant  the  fair  value  thereof  to 
an  incoming  tenant  of  the  holding ;  and  any  difference 
as  to  the  value  shall  be  settled  by  a  referee  under  this 
Act  as  in  case  of  compensation,  but  without  appeal. 
But  nothing  in  this  section  shall  apply  to  a   steam 
engine  erected  by  the  tenant,  if  before  erecting  it  the 
tenant  has  not  given  to  the  landlord  notice  in  writing 
of  his  intention  to  do  so,  or  if  the  landlord  by  notice  in 
writing  given  to  the  tenant  has  objected  to  the  erec- 
tion thereof  "  (o). 

The  most  noticeable  difference  between  this  provi- 
sion and  the  one  contained  in  14  &  15  Yict.  c.  25,  is 
that  under  the  earlier  statute  only  fixtures  erected  with 
the  consent  in  writing  of  the  landlord  can  be  removed. 
It  must  not  be  forgotten  however  that  the  operation  of 
the  Agricultural  Holdings  Act  may  be  excluded,  and  the 
general  practice  since  its  passing  has  been  to  exclude 
it(p). 

''As    to  the  operation  of  the  Statute  of  Frauds,  contract  for 
29  Car.  2,  c.  3,  upon  contracts  exclusively  for  the  sale  •*^^**^  fixtnrei 

^  "  need  not  be  in 


writing. 


(o)  38  &  39  Vict.  c.  92,  8.  53. 
(/>)  See  Prideauz,  yol.  i.  p.  16. 
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of  fixtures,  it  appears  to  be  settled  that  such  contracts 
are  valid  without  the  formalities  prescribed  by  the 
4th  section  of  that  statute.  A  transfer  of  fixtures 
Bimply,  appears  to  be  nothing  more  than  a  transfer  of 
the  right  which  the  vendor  has  to  sever  certain  chattels 
annexed  to  the  soil,  but  not  part  of  the  freehold.  Such 
transfer  therefore  passes  no  interest  in  the  realty,  and 
accordingly  it  does  not  come  within  the  operation  of  the 
4th  section  of  the  statute  "  (ij)  ;  but  it  may  be  noticed 
that  a  contract  for  the  sale  of  fixtures,  if  in  writing, 
and  they  are  above  £5  in  value,  requires  a  stamp. 

On  the  sale  or  Upou  a  Sale  or  mortgage  of  land,  fixtures  will  pass 
ian?fixturM  ^  *^^  veudec  or  mortgagee,  in  the  absence  of  any  con- 
pass  without  trary  intention ;  and  with  regard  to  the  much-discussed 
wo^nu!*^**^  question  of  whether  a  mortgage  of  land  with  fixtures 
When  a  mort-  requires  to  be  registered  as  a  bill  of  sale,  it  was  prior 
f^u^T^  to  the  Bills  of  Sale  Act,  1878  (r),  decided  that  it  did 
tration  as  a  not  SO  require,  unless  the  mortgagee  had  power  given 
1   0  sa  e.  j^.^  ^  ^^  ^.^j^  ^^^  fixtures  apart  and  separately  from 

the  land  (a).  Now,  however,  by  that  Act  it  is  definitely 
provided  (t)  that ''  personal  chattels  "  (which  are  the 
things  as  to  which  registration  is  required),  shall 
include  fixtures  when  separately  assigned  or  charged, 
but  not  fixtures  when  assigned  together  with  a  free- 
hold or  leasehold  interest  in  any  land  or  building  to 
which  they  are  affixed  (except  trade  machinery).  If 
by  the  same  instrument  any  freehold  or  leasehold 
interest  as  aforesaid  is  so  conveyed  or  assigned,  then 
the  fixtures  are  not  to  be  deemed  separately  assigned 
or  charged,  only  because  assigned  by  separate  words 
or  because  power  is  given  to  deal  with  them  apart  from 
such  freehold  or  leasehold  interest.  In  any  bankruptcy 
or  liquidation  taking  place  after  this  Act  this  provision 
is  retrospective. 

(q)  Chitty  on  Contracts,  337. 
(r)  41  &  42  Vict.  c.  31. 

(«)  Ex  parte  Barclay^  L.  K.  9  Ch.  App.  576 ;  Ex  parte  Daglish,  L.  R. 
8  Ch.  App.  1072 ;  on  the  Law  of  Fixtures  generally,  see  Brown  on  FixtuKS. 
(0  Sect.  7. 
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The  most  apt  and  proper  remedy  of  a  landlord  for  Distress. 
the  recovery  from  his  tenant  of  the  rent  dne  is  distress, 
which  is  a  remedy  by  the  act  of  the  party,  being  the 
right  the  landlord  has  of  entering  and  seizing  goods  for 
the  purpose  of  liquidating  the  amount  due  to  him,  the 
word  being  derived  from  the  Latin  ditiringo,  A  right 
of  distress  besides  for  rent  exists  in  the  case  of  cattle 
taken  damage-feasanty  and  here  the  reason  for  the 
remedy  is  tolerably  plain,  because  the  distrainor  may 
be  said  to  be  acting  on  the  compulsion  of  the  trespass, 
but  in  the  case  of  the  distress  for  rent  the  reason  why 
it  is  allowed  is  by  no  means  so  clear. 

The  following  seem  to-be  the  requisites  to  the  power  Requisites  to 

i>  J-  1  enable  a  land- 

of  distress  :—  lo^  to 

distrain. 

1.  There  must  be  an  actual  demise  and  not  a  mere 
agreement  for  a  lease. 

2.  The  rent  must  be  certain,  that  is,  the  premises 
must  be  let  at  a  fixed  rent ;  for  if  the  tenant  holds  pre- 
mises on  a  rent  to  be  agreed  on,  or  simply  on  their  fair 
value,  the  landlord  has  no  right  of  distress  (ii). 

3.  The  rent  must  be  in  arrear ;  and  rent  does  not 
become  dvs  until  the  very  end  of  the  day  on  which  it  is 
payable ;  but  in  the  case  of  rent  payable  in  advance,  it 
has  been  decided  to  be  in  arrear  directly  the  period  for 
which  it  is  payable  commences. 

4.  The  distrainor  must  have  the  reversion  in  him, 
either  an  actual  reversion,  or  at  the  least  a  reversion 
by  estoppel  ((o). 

The  general  rule  is  that  all  moveable  chattels  on  the  Ail  moreabie 
demised  premises  at  the  time  of  the  distress  are  liable  to  be*dutniined  • 
be  seized,  whether  they  are  the  property  of  the  tenant  or  subject  to 

^___ exceptions, 

(tf)  Woodfall's  Landlord  and  Tenant,  376. 
(j:)  Brown,  121,  tit.  "  Distress," 


62 


Simpson  v. 
Hartopp. 


OF  CONTRACTS   AS   TO   LAND,   AND   HEREIN 

of  a  stranger ;  but  this  rule  is  subject  to  many  excep- 
tions. The  leading  case  on  the  point  of  the  exemption 
of  things  from  distress  is  Simpson  v.  Ha/rtopp  (y) ;  the 
case  itself  is  only  a  direct  decision  to  the  effect  that  im- 
plements of  trade  are  privileged  from  distress  for  rent 
if  they  be  in  actual  use  at  the  time,  or  if  there  be  any 
other  sufficient  distress  on  the  premises;  but  in  the 
judgment  is  contained  a  summary  of  the  authorities 
upon  the  point  generally.  Instead  of  going  into  this 
case,  it  will  be  best  to  give  a  list  of  the  principal  things 
which  at  the  present  day  are  exempted  from  being 
taken  in  distress,  and  they  are  as  follows : — 


Things  ez-  1-  Things  in  the  personal  use  of  a  man. 

empted  at  the 

ST  biiS         2.  Fixtures  affixed  to  the  freehold. 

taken  in 

distroM.  3  Cbods  of  a  stranger  delivered  to  the  tenant  to  be 

wrought  on  in  the  way  of  his  ordinary  trade^ 

4.  Perishable  articles. 


5.  Animals  /eras  naturas. 

6.  Goods  in  custodia  legis, 

7.  Instruments  of  a  man's  trade  or  profession  though 
not  in  actual  use,  if  any  other  sufficient  distress  can  be 
found. 

8.  Beasts  of  the  plough,  instruments  of  husbandry, 
and  beasts  which  improve  the  land,  if  any  other  suffi- 
cient distress  can  be  found. 

9.  Loose  money. 

10.  Lodgers'  goods. 

On  the  above  the  student's  attention  is  particularly 


Difference 
between 


(y)  1  S.  L.  C.  450 ;  WiUes,  512. 
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called  to  the  exception  numbered  3,  for  the  purpose  distress  and 
of  his  obserying  the  difference  on  that  point  between  "«oution  m 

^  '^  to  goods  of  a 

an  execution  issued  against  goods  and  a  distress.    No  stranger. 
goods  of  a  stranger  are  liable  to  be  taken  in  execution, 
but  in  distress  they  are,  except  they  hare  been  de- 
livered to  be  wrought  upon  in  the  course  of  the  person's 
ordinary  employment.    Thus,  if  a  book  is  jent,  and  a 
distress  or  an  execution  is  put  in  the  lendee's  house, 
the  book  is  liable  to  be  taken  in  the  distress  though 
not  in  the  execution ;  but  if  the  book  is  deliyered  to  a 
bookbinder  to  be  bound  it  is  not  liable  to  be  taken 
either  in  distress  or  execution,  for  here  the  bookbinder 
has  it  to  work  upon  in  the  way  of  his  ordinary  calling. 
Again,  upon  this  point  the  student  must  particularly 
notice  the  exception  numbered  10,  being  lodgers'  goods. 
In  an  execution  a  lodger's  goods  being  goods  of  a  Lodger's  goods 
stranger  were  never  liable  to  be  taken,  but  in  the  case  J^  tokenli? 
of  distress  they  were  formerly  so  liable ;  and  the  excep-  execution, 
tion  in  this .  latter  case  is  contained  in  the  Lodgers'  JlitrMs!*^  "^ 
Goods  Protection  Act,  1871  (  «),  which  provides  that  in  Prorisions  of 
any  distress  by  a  superior  landlord  upon  a  lodger's  Protection  Act! 
furniture  or  goods  for  rent  due  to  the  landlord  from  his 
immediate  tenant,  the  lodger  may  serve  the  landlord 
or  his  bailiff  with  a  declaration  (to  which  must  be 
be  annexed  an  inventory  of  the  furniture)  that  the 
immediate  tenant  has  no  property  or  beneficial  interest 
in  the  goods,  and  that  the  same  are  the  property  of 
him,  the  lodger,  and  also  setting  forth  whether  any 
and  what  rent  is  due  from  the  lodger  to  his  immediate 
landlord,  and  the  lodger  may  pay  to  the  superior 
landlord  or  his  bailiff  the  rent  (if  any)  so  due,  or  so 
much  of  it  as  may  be  sufficient  to  discharge  the  claim 
of  such  superior  landlord ;  and  if  the  landlord  proceeds 
with  the  distress  after  the  tenant  has  complied  with 
these  provisions,  he  is  to  be  guilty  of  an  illegal  dis- 
tress; and  the  lodger  may  apply  to  a  justice  of  the 
peace  for  restoration  of  the  goods. 

(s)  34  &  35  Vict.  c.  79. 


64  OF  00NTRA0T8  AB  TO  LAND,   AND  HEREIN 

Dogs  may  Dogs,  it  wonld  seem,  are  not  now  to  be  deemed  in- 

dLtreM?  *"      eluded  under  the  exemption  numbered  5. 

Bill  or  note  If  a  landlord  takes  a  bill,  note,  or  bond  for  his  rent 
doe«'norext?n-  *^^^  ^^  ^®  extinguishment  of  his  original  right  to  the 
guish  the  right  rent,  for  the  rent  is  of  a  higher  nature  than  either  of 

ofdistreu.         .1  •.•      /   v 

those  secu^ties  (a). 

Semayne*$Ca9e,  It  is  said  that  "  every  man's  house  is  his  castle  "  (b), 
Maxim:  ^  ^j^^  therefore,  to  make  a  distress  the  landlord  or  his 
house  is  his  baiUff  must  uot  break  the  house,  and  by  breaking  the 
*^^^^-"  house  is  meant  not  only  the  forcing  open  the  door  but 

even  the  opening  of  an  unbolted  window.  A  landlord, 
however,  in  making  a  distress  is  justified  in  opening  an 
outer  door  in  the  way  in  which  other  persons  are  accus- 
tomed to  use  it ;  and  when  entry  has  once  properly 
been  obtained  into  a  house  inner  doors  may  be  forced 
open,  and  if  the  distrainor  is  afterwards  turned  out 
from  possession  he  has  a  right  to  break  the  house 
Landlord  may  to  re-enter  (c).  It  is  provided  by  statute  (d)  that  if 
cUndM§ndy  *  tenant  fraudulently  or  clandestinely  removes  his 
removed  by  goods  after  rent  has  become  due,  in  order  to  avoid  their 
being  seized  in  a  distress,  the  landlord  may,  if  there 
is  not  a  sufficient  amount  of  other  distrainable  pro- 
perty left,  within  thirty  days  follow  and  distrain  on  the 
goods  if  they  have  not  been  sold  bond  fide  for  value, 
and  without  notice  in  the  meantime,  and  a  penalty  for 
such  an  act  may  be  recovered  of  double  the  value  of 
the  goods. 

Manner  of  ^^^  manner  of  making  a  distress  is  as  follows : — 

making  a        The  landlord  either  personally  or  by  his  bailiff  (who 

18  ress.  j^QQi  not  necessarily  be  authorized  by  writing),  enters 

and  makes  a  seizure  (any  time  between  sunrise  and 

sxLnset),  by  announcing  that  he  there  and  then  distrains. 


(a)  Harris  r.  Shipicay,  and  Ewer  t.  Lady  Cliftmy  Bnl.  N.  P.  182. 

(6)  Semayn^s  Catej  1  S.  L.  C.  114;  5  Coke,  91. 

(c)  See  hereon  notes  to  Semayne*8  Case,  1  S.  L.  C.  122. 

\d)  11  Geo.  2,  c.  19,  sr.  1,  2. 
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He  then  makes  an  inyentory  of  the  fomittire  and  goods, 
and  leaves  the  same,  with  a  written  notice  of  the  amonnt 
of  rent  dne  and  of  the  things  distrained,  on  the  pre- 
mises; after  fiye  days  from  making  the  distress  the 
chattels  are  appraised  by  two  sworn  appraisers  and 
then  sold,  and  any  balance  beyond  the  rent  and  ex- 
penses is  afterwards  paid  to  the  owner. 

A  landlord  can,  if  his  title  still  continues,  and  the  A  landlord 
tenant  is  still  in  possession,  distrain  for  rent  after  the  ^Jrlxp^^ 
expiration  of  his  lease  (e).    An  executor  or  adminis-  tion  of  lease ; 
trator  of  any  lessor  may  distrain  for  rent  as  his  testator  ^tor^or^i^iTii. 
or  intestate  might  have  done,  but  such  distress  most  be  nistntor  may 
within  six  calendar  months  after  the  determination  of  ^^ ""°' 
the  term  or  lease  (/). 

The  well-known  case  called  "  The  Six  CarperUera*  The  Six 
Case  "  (g)  decides  the  point  that,  where  an  authority  or  ^^*^' 
power  is  given  to  a  person  by  the  law,  and  such  authority 
or  power  is  abused  by  such  person,  he  becomes  a  tres- 
passer ab  initio^  and  a  distress  being  such  an  authority 
or  power,  it  followed  from  the  above  decision  that  if 
there  was  any  irregularity  in  making  the  distress,  the 
distrainor  was  from  the  moment  of  distraining  a  tres- 
passer. This  hardship  has  been  remedied  by  statute  (A),  The  effect  of 
which  provides  that  if  any  rent  is  justly  due,  in  the  case  ^^^.  ^  "  *** 

*  ,  *  nf         y  '  f^  distreM  now 

of  irregularity  the  distrainor  is  no^  to  be  a  trespasser  altered  by 

ab  initio.    But  if  a  landlord  is  not  merely  guilty  of  l^^^^  % 

some  irregularity,  but  distrains  in  an  unauthorized  way, 

he  is  then  a  trespasser  from  the  commencement ;  and 

if  he  makes  an  excessive  distress  an  action  may  be 

brought  against  him  for  so  doing.    If  the  tenant  ten-  Tender  of  rent 

ders  (♦)  the  amount  of  the  rent  this  will  make  the  f**^**  **!•'* 

^  '  ,  tress  tortious. 

distress  tortious  (and  although  a  warrant  has  been 


(e)  8  Anne,  c  14,  s.  6. 

(/)  3  &  4  Wm.  4.  c.  42,  ss.  37,  38. 

(g)  IS.L.  C.  143 ;  8  Coke,  146  a. 

(h)  11  Geo.  2,  c.  19,  8.  19. 

(i)  See  as  to  a  tender,  past^  ch.  viii.  pp.  204-207. 
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Replevin. 


Other  remedies 
of  a  landlord 
besides  distress. 


deliyered  to  a  broker,  before  the  distress  is  pnt  in,  a 
tender  without  expenses  is  good) ;  if  a  tender  is  made 
after  seizure,  but  before  the  impounding  of  the  distress, 
it  makes  the  detainer  and  not  the  original  taking 
wrongful. 

The  usual  proceeding  on  a  wrongful  distress  is  by 
replevin,  the  first  step  in  which  proceeding  is  to  enter 
into  a  replevin  bond  before  the  registrar  of  the  district 
county  court  with  two  sureties;  and  on  this  being 
entered  into  the  goods  are  re-delivered  to  the  owner,  who 
subsequently  has  to  commence  an  action  to  try  the 
validity  of  the  distress,  and  if  it  goes  against  him  he 
has  to  return  the  goods  to  the  distrainor  (k). 

Besides  his  remedy  to  recover  rent  by  the  summary 
process  of  distress,  the  landlord  has  another  remedy, 
viz.,  by  simply  bringing  an  action  to  recover  it,  and 
besides  this  he  may  also  proceed  to  eject  his  tenant. 
At  common  law,  before  commencing  an  action  for  eject- 
ment for  non-payment  of  rent,  it  was  necessary  to  make 
a  demand  for  the  rent  at  sunset  on  the  last  day  limited 
for  payment  of  the  rent ;  this  demand,  which  was  essen- 
tial, being  a  great  inconvenience,  it  was  provided  by 
the  Common  Law  Procedure  Act,  1852  (Z),  that  if 
half  a  year's  rent  is  in  arrear  and  there  is  no  sufficient 
distress  to  be  foxmd  upon  the  premises,  the  landlord 
may  bring  ejectment  without  the  necessity  of  making 
any  previous  demand.  If  half  a  year's  rent  is  not  due 
or  there  is  a  sufficient  distress  on  the  premises,  it  will 
be  observed  that  this  provision  is  inapplicable,  and  if 
ejectment  is  resorted  to  it  must  be  as  at  the  coniimon 
law,  quite  irrespective  of  the  statute,  with  the  formality 
of  a  demand. 

Amount  of  ^  landlord  may  sue  for  and  recover  against  the  land 

rent  landlord    six  ycars'  rent,  and  if  the  demise  be  under  seal,  though 
sue  and  ^^  ^^  ^^  claim  against  the  land  beyond  the  six  years, 

distram  for. — — — — — — — 

(A)  See  hereon  Indermanr's  Manual  of  Practice,  38,  note  (d). 
(0  15  &  16  Vict.  c.  70,  s.  210. 


Action  of 
ejectment  at 
common  law, 
and  under 
15  &  16  Vict. 
c.  76,  s  210. 
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yet  he  has  a  right  of  action  against  the  person  for  the 
full  period  of  twenty  years  (m).    A  landlord  may 
distrain  for  six  years'  rent,  and  if  he  does  so  before 
the  goods  are  taken  in  execution  for  a  debt,  he  has  a 
right  to  the  full  six  years'  rent  out  of  the  goods  not- 
withstanding the  execution;  and  in  the  case  of  the 
goods  on  the  demised  premises  being  taken  in  execution  Has  a  right 
before  he  has  distrained,  he  has  even  then  a  right  to  efec^^on^ 
be  paid  one  year's  rent  (if  so  much  is  due)  before  the  creditor  for 
goods  are  removed  under  the  execution,  and  the  sheriff  ^J^^^^ ^ 
is  empowered  to  levy  out  of  the  goods  and  pay  the 
execution  creditor  not  only  the  amount  of  the  execution 
but  also  such  one  year's  rent  which  he  has  had  to  pay 
the  landlord  (n).  The  landlord  has  no  right  as  against  an 
execution  creditor  to  more  than  the  one  year's  rent,  al- 
though more  may  be  due  to  him,  if  the  execution  has  been 
leyied  before  he  has  made  any  distress  for  his  rent  (o). 

In  the  case  of  bankruptcy  also  a  landlord  has  an  Also  in  the 
advantage  over  other  creditors,  to  the  extent  of  one  ^^^  ^c 
year's  rent,  it  being  provided  by  the  Bankruptcy  Act, 
1869  (p),  that  "  the  landlord  or  other  person  to  whom 
any  rent  is  due  from  the  bankrupt  may  at  any  time, 
either  before  or  after  the  commencement  of  the  bank- 
ruptcy, distrain  upon  the  goods  or  effects  of  the  bankrupt 
for  the  rent  due  to  him  from  the  bankrupt,  with  this 
limitation,  that  if  such  distress  be  levied  after  the 
commencement  of  the  bankruptcy,  it  shall  be  available 
only  for  one  year's  rent  accrued  due  prior  to  the  date 
of  the  order  of  adjudication  ;  but  the  landlord,  or  other 
person  to  whom  the  rent  may  be  due  from  the  bankrupt, 
may  prove  under  the  bankruptcy  for  the  overplus  due 
for  which  the  distress  may  not  have  been  available  "  (3), 

(m)  3  &  4  Wm.  4.  c.  27,  s.  42 :  3  &  4  Wm.  4,  c.  42,  s.  3.  See  Green- 
wood's Real  Property  Statutes,  91-95.  Sect.  1  of  37  &  38  Vict,  c  57, 
makes  no  difference  in  what  is  ahove  stated,  for  it  doeii  not  apply  as  between 
landlord  and  tenant  as  Buch,    Ibid.  9. 

(n)  8  Anne  e.  14,  s.  1. 

(o)  Ibid. 

(p)  32  &  33  Vict.  c.  71. 

(7)  Sect.  34. 
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On  bankruptcy  If,  duriiig  the  Continuance  of  a  lease,  the  lessee  be* 
dirciakrnSse  ^^^^^  bankrupt,  the  position  of  his  landlord  for  the 
as  onerous  remainder  of  the  term  is  that  the  trustee  in  bankruptcy 
property.  ^^^  ^^^^  ^  j.j^^  lesAB  and  hold  it  or  deal  with  it  gene- 
rally for  the  benefit  of  the  creditors,  or  may  disclaim 
it,  as  being  onerous  property,  in  which  case  the  lease 
will  be  deemed  determined  from  the  date  of  the  order 
of  adjudication,  and  the  landlord  may  then  proye 
against  the  bankrupt's  estate  for  any  injury  or  loss 
caused  him  by  such  disclaimer  (r).  The  landlord  may 
make  an  application  in  writing  to  the  trustee  to  decide 
whether  or  not  he  will  disclaim;  and  if  the  trustee 
does  not  then  disclaim  within  twenty-eight  days,  or 
such  further  time  as  may  be  allowed  by  the  Bankruptcy 
Court  having  jurisdiction,  he  cannot  afterwards  do 
so  (s). 

Apportionment  If  a  tenant  is  evicted,  or  his  term  is  surrendered  by 
Act,  1870,  operation  of  law  during  the  continuance  of  a  current 
year  or  half  year  or  quarter,  an  apportionment  of  the 
rent  is  now,  under  the  Apportionment  Act,  1870  (^), 
made  in  all  cases.  On  the  breach  by  a  tenant  of  the 
covenants  contained  in  his  lease  he  is  liable  to  be  ejected 
by  his  landlord ;  but  in  the  two  cases  of  covenants  to 
pay  rent  and  to  insure,  the  Court  has  power  to  relieve 
on  the  payment  of  the  rent  and  costs  in  the  one 
case  (u);  and  in  the  other  case,  if  shewn  that  the 
omission  to  insure  arose  through  accident  or  mistake,  or 
otherwise  than  from  fraud  or  gross  neglect,  that  no 
loss  or  damage  by  fire  has  happened,  that  there  is  at 
the  time  of  the  application  an  insurance  on  foot  in 
conformity  with  the  terms  of  the  covenant,  and  also 
provided  relief  has  not  previously  been  given  or  a  pre- 
vious breach  waived  by  the  landlord  out  of  court.     A 


Tenant  is 
liable  to  be 
ejected  on 
breach  of 
corenants. 

But  relief 
given  in  two 
cases. 


(r)  32  &  33  Vict.  c.  71,  s.  23. 

(s)  Ibid.  8.  24.  These  provisions  as  to  disclaimer  do  not  only  apply  to 
the  relation  of  landlord  and  tenant,  but  to  all  cases  of  onerous  property. 

(0  33  &  34  Vict.  c.  35. 

(tt)  This  was  always  so  in  equity,  and  as  to  the  Courts  of  law  was  so 
provided  by  15  &  16  Vict.  c.  76,  s.  211. 
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memorandam  of  the  fact  of  the  relief  has  to  be  indorsed 
on  the  lease  {w). 

The  relation  of  landlord  and  tenant  creates  an  im-  Tenant  hu  a 
plied  consent  by  the  landlord  that  the  tenant  may  j;*^'**^^;^^^^^*^^^^ 
appropriate  such  part  of  his  rent  as  shall  be  necessary  the  land  out 
to  indemnify  him  against  prior  charges,  and  that  the  ®^  ^  ""*• 
money  so  appropriated  shall  be  considered  as  paid  on 
account  of  the  rent ;  so  that  if  a  tenant  discharges  some 
bnrden  npon  the  premises  prior  to  his  own  interest 
therein,  it  is  considered  as  an  actnal  payment  of  so 
much  rent,  and  need  not  be  set  up  as  a  set-off,  bnt  as 
an  actnal  payment  (y). 

It  has  been  decided  that  if  a  person  agrees  to  take  a  implied  condi- 
furnished  house,  as  it  is  naturally  intended  for  im-  "^^^^^J^*"^ 
mediate  occupation,  there  is  an  implied  condition  that  house, 
it  is  fit  for  habitation,  so  that  if  by  reason  of  defective 
drains  or  otherwise  it  is  not,  the  tenant  is  justified  in 
repudiating  the  agreement,  and  is  not  liable  upon  it  (z). 


(to)  This  power  was  given  to  equity  by  22  &  23  Vict.  c.  35,  ss.  4,  5,  6, 
and  to  law  by  23  &  24  Vict.  c.  126,  s.  2. 
(y)  1  S.  L.  C.  177,  178. 
(^z)  Wilson  y.  Finch  BaUon,  L.  R.  2  Ex.  D.  336. 
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CHAPTEB  IV. 

OF  OONTRAOTS  AS  TO  GOODS,  AND  HEREIN  OF  BAILMENTS, 
mOLtJDING  OABBIEBS  AND  INNKEEPEBS  (a). 


What  is  a 
sale  of  goods. 


Whether  the 
property  in 
goods  has 
passed  is 
frequently  a 
question  of 
intention. 


The  most  usual,  and  therefore  most  important,  kind  of 
contracts  as  to  goods  are  for  their  sale,  which  has  been 
defined  as  .the  transferring  of  property  from  one  man 
to  another,  in  consideration  of  some  price  or  recom- 
pense in  value  (i).  The  majority  of  contracts  for  the 
sale  of  goods  are  undoubtedly  simple  and  plain  in  their 
nature,  but  in  very  many  such  contracts  intricate  and 
difficult  points  arise  as  to  the  passing  of  property  in 
the  goods  and  the  relative  right  of  the  vendor  and 
vendee  in  the  subject-matter  of  the  contract;  and 
whether  the  property  in  goods  has  passed  under  a  coiu- 
tract  is  frequently  a  question  of  intention,  to  be 
gathered  from  the  expressions  made  use  of  in  the 
contract  and  the  surrounding  circumstances  (o).  Of 
course,  if  goods,  on  being  sold,  are  actually  delivered 
over  to  the  purchaser,  there  can  be  no  doubt  whatever 
of  the  property  at  once  passing  to  him ;  but  in  many 
cases  the  goods  may  remain  in  the  possession  of  the 
vendor  whilst  the  property  in  them  has  passed  to  and 
is  vested  in  the  purchaser,  so  that  any  loss  happening 
to  them  would  have  to  be  borne  by  the  latter ;  for,  as 
is  stated  by  Mr.  Broom,  in  his  Ciommentaries  (d)^  '^  It  is 
clear  that,  by  the  law  of  England,  the  property  in  a 
specific  chattel  may  pass  without  delivery.     It  will  so 


(a)  As  to  the  title  to  goods,  ^eepost^  Part  ii. '  Torts,'  ch.  ii.  pp.  273*277. 

(6)  Brown's  Law  Diet.  319. 

(c)  Broom's  Corns.  391. 

(cT;  ibid.  394. 
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pass  when,  at  the  time  of  the  bargain,  everything  is 
already  done  which,  according  to  the  intention  of  the 
parties,  was  necessary  -to  transfer  the  property ;  the 
reason  of  this  being,  that  the  very  appropriation  of  the 
chattel  is  equivalent  to  delivery  by  the  vendor ;  and 
the  assent  of  the  vendee  to  take  the  specific  chattel 
and  to  pay  the  price  is  equivalent  to  his  accepting  pos- 
session. The  efTect  of  the  contract,  therefore,  is  to 
vest  the  property  in  the  bargainee." 

On  this  point  it  has  been  well  stated  that,  at  com-  when  the 
mon  law,  in  either  of  the  following  cases,  there  is  a  ^^^^  ". 
good  bargain  and  sale  of  a  thing  to  alter  the  property  at  commo^ 
thereof:—  I^'^u"  •**!!? 

IB  Sheppard'i 
Touchstone. 

1.  Where  the  thing  is  to  be  delivered  to  the  vendee 
at  a  day  certain,  and  a  day  is  agreed  for  payment  of 
the  money. 

2.  Where  all  or  any  part  of  the  money  is  paid,  or  a 
payment  is  made  by  way  of  earnest ;  or 

3.  Where,  without  any  other  circumstance,  the  ven- 
dee takes  the  thing  into  his  possession  (a). 

In  the  first  case  above  mentioned,  now,  as  we  shall  writing  how- 
presently  see,  writing  is  required,  in  many  instances ;  l^'^J^^'^ 
also  such  first  case  is  not  at  the  present  day  strictly  necessary, 
correct,  for  it  is  not  necessary  now  for  there  to  be  g  "^  ^J^  ^^ 
an  actual  day  fixed,  the  property  may  pass  without  stated  in 
this  (/).  The  rule  on  this  point  now  is  well  expressed  by  ToucCtone. 
Parke,  J.  (ff) :  "  Where  by  the  contract  itself  the  vendor 
appropriates  to  the  vendee  a  specific  chattel,  and  the 
latter  thereby  agrees  to  take  that  specific  chattel  and 
to  pay  the  stipulated  price,  the  parties  are  then  in  the 

(e)  1  Shepp.  Toach.  224 ;  see  also  Benjamin's  Sale  of  Personal  Pro- 
perty, 231. 

(/)  Benjamin's  Sale  of  Personal  Property,  232. 
{g)  In  Dix<m  v.  YcUea,  5  A.  &  £.  313,  340. 


72  OF  OONTBAOTB  AS  TO  GOODS, 

same  situation  as  they  would  be  after  a  delivery  of 
goods  in  pursuance  of  a  general  contract.  The  yery 
appropriation  of  the  chattel  is  equivalent  to  delivery 
by  the  vendor,  and  the  assent  of  the  vendee  to  take  the 
specific  chattel  and  to  pay  the  price  is  equivalent  to 
his  accepting  possession.  The  e£fect  of  the  contract, 
therefore,  is  to  vest  the  property  in  the  bargainee." 

The  giving  of  Neither  is  the  second  case  mentioned  in  Sheppard's 
not°now*aiter  Touchstoue  correct  law  now,  so  far  as  it  relates  to  pay- 
the  property,  mont  of  oamest,  for  modern  cases  go  to  shew  that  the 
giving  of  earnest  does  not  necessarily  pass  the  property 
in  the  goods,  but  simply  affords  evidence  of  the  con- 
clusion of  the  bargain,  which  is  a  very  different  thing 
to  the  property  actually  passing  (h). 

When  the  But  there  are  many  cases  in  which  the  transaction 

property  in      jj^^^j  \yQ  Bunplj  inchoato  and  incomplete,  and  not  pass 

goods  does  ••  5  .«  ^ 

not  pass.  any  property  in  the  goods,  as  where  the  contract  shews 
that  there  is  no  intention  to  pass  the  property  until 
something  has  been  done  by  the  seller.  Thus,  in  one 
case,  where,  on  the  contract  for  the  sale  of  goods,  it 
was,  according  to  the  usage  of  trade,  the  duty  of  the 
seller  to  count  them  out,  and  before  he  did  so  the  goods 
were  destroyed  by  fire,  it  was  held  that  the  loss  fell 
on  the  vendor  (t).  In  another  case,  turpentine  was 
bought  at  an  auction,  which,  according  to  the  conditions 
of  sale,  was  to  be  weighed,  and  before  it  was  entirely 
weighed  it  was  destroyed  by  fire ;  the  Court  held  that 
the  property  had  not  passed  in  that  portion  of  the  goods 
which  had  not  been  weighed  (k).  And — to  take  one 
more  case — where  the  defendant  had  contracted  for  the 
purchase  of  the  trunks  of  certain  trees,  and  the  custom 
of  the  trade  was  that  he  should  measure  and  mark  the 
portions  he  wanted,  and  that  the  vendor  should  then 

(A)  See  Batt  y.  Owen,  5  T.  R.  499;  Hinde  y.  Whiiehmuef  7  East,  558; 
Benjamin's  Sale  of  Personal  Property,  260-62. 
(i)  Zagwy  v.  Fttmcli,  2  Camp.  240. 
Ik)  liwjg  y.  Mincit,  11  East,  210. 
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cut  off  the  rejected  parts,  it  was  held  that  no  property 
had  passed  in  the  goods  until  snch  rejected  parts  had 
been  actually  seyered  (2). 

Where  goods,  part  of  an  entire  bulk,  are  sold,  no  When  property 
property  paeses  in  them  until  sepwated  and  set  apart  ^J'^J'^' 
from  the  bulk  and  absolutely  appropriated  to  the  pur-  entire  bulk, 
chaser  (m).  It  is  sometimes  the  yendor,  and  sometimes 
the  purchaser,  who  has  the  right  of  selecting  the  par- 
ticular goods  from  the  entire  bulk ;  and  the  rule  is, 
that  "  the  party  who  by  the  agreement  is  to  do  the  first 
act  which,  from  its  nature,  cannot  be  done  until  the 
election  is  determined,  has  authority  to  make  the  choice 
in  order  that  he  may  be  able  to  do  that  first  act ;  and, 
when  once  he  has  done  that  act,  the  election  has  been 
irreyocably  determined,  but  till  then  he  may  change 
his  mind"  (n).  An  instance  of  when  the  right  of 
appropriation  will  be  in  the  purchaser  may  be  found  in 
the  case  of  the  sale  of  a  certain  number  of  bricks  out 
of  a  stack  of  bricks,  and  it  being  proyided  that  the  pur- 
chaser shall  send  his  cart  to  take  them  away.  Here  the 
first  act  has  to  be  done  by  the  purchaser,  and  he,  there- 
fore, has  the  right  of  appropriation.  He  may  choose 
which  of  them  he  likes,  but  as  soon  as  he  has  once  put 
them  in  his  cart  to  be  fetched  away  the  appropriation 
is  complete  and  the  property  has  passed.  But  if  in  such 
a  case  the  contract  was  that  the  yendor  should  load 
them  on  the  purchaser's  cart,  here  the  right  of  appro- 
priation would  be  in  the  yendor,  for  the  first  act  is  to 
be  done  by  him ;  and  in  all  cases  of  appropriation  by 
the  yendor  such  appropriation  must  be  assented  to  by 
the  yendee  before  the  property  will  pass  (o).  In  the  when  the 
case  also  of  a  contract  to  make  any  article  (though  an  P'<>P*'"fy 
action  would  of  course  he  for  the  breach  of  the  con-  to  be  made. 
tract),  the  property  therein  will  not  pass  until  there 

(0  Acraman  v.  Morris,  8  C.  B.  449. 
(m)  See  Dixm  v.  YateSy  5  B.  &  Ad.  313. 
(n)  Benjamin's  Sale  of  Personal  Property,  204. 
(o)  Ibid. 
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has  been  a  Bnbseqaent  appropriation  thereof  made  by 
the  vendor  and  assented  thereto  by  the  purchaser. 
And  so  also  a  grant  of  goods  not  in  existence,  or  not 
belonging  either  actually  or  potentially  to  the  grantor 
at  the  time,  is  of  no  effect,  unless  the  grant  is  after- 
wards in  some  way  ratified  by  him  after  acquiring  a 
property  in  them  (j>).  The  mere  fact  of  the  price  not 
being  mentioned  in  the  contract  does  not  prevent  the 
property  passing,  for  it  may  be  either  a  price  to  be 
thereafter  agreed  on,  or  what  the  things  are  reasonably 
worth  (j). 

General  answer  Generally,  upou  this  subject,  with  regard  to  the  ques- 
to^question  of  ^^j^  ^f  whou  docs  the  property  in  goods  pass,  it  will  be 
in  goods  passes  bcst  to  fouud  the  auswcr  upon  what  has  been  previously 
stated  from  Sheppard's  Touchstone,  as  varied  as  also 
stated  (r),  and  say  that  the  property  wiU  pass  where 
there  is  a  valid  and  complete  contract,  or  the  price 
has  been  futty  or  partly  paid  ;  provided  that  in  each 
of  these  cases  the  goods  are  in  existence  and  no  act 
remains  to  he  done  hy  the  vendor,  or  the  vendee  has 
acquired  possession  of  the  goods. 

Contracts  as  to  goods  are  in  many  cases  required  by 
statnte  to  be  by  writing. 

4th  section  of  By  the  4th  section  of  the  Statute  of  Friend  (s)  it  is 
sututeof  provided  that  no  action  shall  be  brought  whereby  to 
applying  to  charge  any  defendant  upon  (inter  cdia)  any  contract 
contracts  for    ^qJ  j^  \^  performed  within  one  year  from  the  makinc: 

sale  of  goods.  *  ,  ^        ,  ^ 

thereof.  This  section  has  already  been  discussed  {t\ 
and  with  regard  to  this  portion  of  it,  it  is  sufficient  here 
to  say  that,  applying  to  all  contracts  not  to  be  per- 
formed within  a  year,  it  includes  contracts  as  to  goods. 


(p)  BdlnMon  t.  Macd(mnel,  5  M.  &  S.  238. 

(q)  Acebal  ▼.  Levy,  10  Bing.  376 ;  ffoadiy  v.  McLame,  10  Bing.  482 ; 
Joyce  y.  Svoann^  17  C.  B.,  N.S.  84.  See  hereon  also  Broom's  Corns.  391- 
401,  and  cases  there  referred  to. 

(r)  Afde,  pp.  71,  72. 

(s)  29  Car.  2,  c.  3. 

(0  Ante,  pp.  39-47.. 
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By  the  17th  section  of  the  Statute  of  Frands  it  is  i7th  secUon 
enacted  that,  **  no  contract  for  the  sale  of  any  goods  ^[  p^u^ 
wares,  and  merchandises  (u),  for  the   price  of  £10 
sterling  or  upwards,  shall  be  fJlowed  to  be  good,  except 
the  buyer  shall  accept  part  of  the  goods  so  sold  and 
actually  receive  the  same,  or  give  something  in  earnest 
to  bind  the  bargain,  or  in  part  payment,  or  that  some 
note  or  memorandum  in  writing  of  the  said  bargain  be 
made  and  signed  by  the  parties  to  be  charged  by  such 
contract,  or  their  agents  thereunto  lawfully  authorized." 
On  the  construction  of  this  section  it  was  decided  by  Construction 
seyeral  cases  (x)  that  it  did  not  apply  to  contracts  to  ^y^"/^" 
make  or  deliyer  goods  not  in  existence  at  the  time  of 
the  contract,  and  therefore  not  eapable  of  delivery  or  part 
aceeptanee  at  the  time  of  the  harffain,  and  in  consequence, 
it  is  proyided  by  Lord  Tentenden's  Act  (y),  that  such  Proyiaion  in 
section  «  shall  extent  to  contracts  for  the  sale  of  goods  ^^Jj^^^' 
of  the  value  of  £10  sterling  and  upwards,  notwithstand-  comequeaoe. 
ing  the  goods  may  be  intended  to  be  delivered  at  some 
future -time,  or  may  not  at  the  time  of  the  contract  be 
actually  made,  procured  or  provided,  or  fit  or  ready  for 
delivery,  or  some  act  may  be  requisite  for  the  making 
or  completing  thereof  or  rendering  the  same  fit  for 
delivery."    This  enactment  must  be  read  and  construed 
as  if  incorporated  with  the  Statute  of  Frauds  (z). 

The  memorandum  required  by  the  17th  section  of  Writing  not 
the  Statute  of  Frauds  has  been  before  touched  on  in  ^^^^^7 
treating  of  the  statute  generally  (a),  but  the  student  under  i7th 
will  note  that  writing  is  not  an  absolute  essential,  as  sutate^^ 
there  may  be  instead  either  part  payment,  earnest,  or  of  Fraudi. 
acceptance  and  receipt. 

Distinction 

Earnest  is  a  matter  quite  distinct  firom  part  payment,  ^^^t'and 

part  payment. 

(tt)  A  hone  or  other  animal  would  be  within  the  expression  ''goods, 
wares,  or  merchandise." 

8)  See  them  cited  in  Benjamin's  Sale  of  Personal  Property,  74. 
)  0  Geo.  4,  c.  14,  s.  7. 
(z)  SooU  V.  Eastern  CawUiea  My,  Oo,,  12  M.  &  W.  33 ;  ffarman  ▼.  Seevea^ 
25  L.  J.  ^C.  P.)  257. 
(a)  AnUf  pp.  45|  46. 
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being  some  gift  or  token  given  by  a  buyer  to  a  seller 
not  on  account  of  bat  quite  irrespective  of  the  price ; 
part  payment  is  simply  an  actual  payment  of  money 
on  account  of  the  price.  The  giving  of  earnest  is  not 
a  course  adopted  often  now,  though  part  payment  is 
frequently  (J). 

What  will  On  the  point  of  part  payment  or  earnest,  also,  it 

amount  to       j^gy  \yQ  noticcd  that  an  actual  payment  is  necessary,  so 

earnest  or.*',  *■/  •/' 

i)art  payment  that  what  is  Called  in  the  north  of  England  "  striking 
off"  a  bargain,  i.e.,  drawing  the  edge  of  a  shilling  over 
the  hand  of  the  vendor  and  not  paying  him  the  money 
is  not  sufficient  (o) ;  but  delivery  of  a  bill  of  exchange 
or  promisBory  note  ia,  because  it  amounts  to  payment 
until  dishonoured  (d). 

As  to  accept-       The  acceptance  and  receipt  require  a  slightly  more 
anceand         detailed  explanation. 

receipt  under  * 

17  th  section 

^f  F'**d**  '^^  words  of  the  statute  are  that  the  buyer  shall 

"  accept  and  actually  receive ''  part  of  the  goods  sold, 
and  the  receipt  of  the  goods  implies  a  delivery,  which 
may  be  either  actual  or  constructive,  and  the  construc- 
tive receipt  may  be  evidenced  in  many  different  ways, 
e.^.,  the  delivery  of  the  key  of  a  warehouse  (e).    The 
first  point  for  the  student  io  notice  upon  this  accep- 
tance and  receipt  is  that  they  are  two  distinct  things, 
which  has  been  well  explained  by  Mr.  Justice  Black- 
Distinction      bum  thus :  ''  It  seems  that  this  provision  is  not  com- 
between  the     plied  with  uulcss  the  two  things  concur,  the  buyer  must 
receipt^as^ex-   accept,  and  he  must  actually  receive  part  of  the  goods, 
P}***y^^J*7       and  the  contract  will  not  be  good  unless  he  does  both. 
Blackburn.      And  this  is  to  be  borne  in  mind,  for  as  there  may  be  an 
actual  receipt  without  any  acceptance  so  there  may  be 
an  acceptance  without  any  receipt.    In  the  absence  of 

(6)  See  Benjamin's  Sale  of  Personal  Property,  143. 

(c)  Blenkinsop  v.  Clayton,  7  Taunt.  597. 

(d)  Chamberlyn    v.    JJclarive,  2    Wils.   253 ;    see   Benjamin's   Sale   of 
Personal  Property,  146,  598. 

(c)  Broom's  Coms.  406,  407. 
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authority,  and  judging  merely  from  the  ordinary  mean- 
ing of  language,  one  would  say  that  an  acceptance  of 
part  of  the  goods  is  an  assent  by  the  buyer  meant  to 
be  final,  that  this  part  of  the  goods  is  to  be  taken  by 
him  as  his  property  under  the  contract,  and  so  far 
satisfying  the  contract.  So  long  as  the  buyer  can 
without  self-contradiction  declare  that  the  goods  are 
not  to  be  taken  in  fulfilment  of  the  contract  he  has 
not  accepted  them.  And  it  is  immaterial  whether  his 
refusal  to  take  the  goods  be  reasonable  or  not.  If  he  re- 
fuses the  goods  assigning  grounds  false  or  frivolous,  or 
assigning  no  reason  at  all,  it  is  still  clear  that  he  does 
not  accept  the  goods,  and  the  question  is  not  whether 
he  ought  to  accept,  but  whether  he  has  accepted,  them. 
The  question  of  acceptance  or  not  is  a  question  as  to 
what  was  the  intention  of  the  buyer  as  signified  by  his 
outward  acts. 

"  The  receipt  of  part  of  the  goods  is  the  taking  posses- 
sion of  them,  when  the  seller  gives  to  the  buyer  the  actual 
control  of  the  goods,  and  the  buyer  accepts  such  control, 
he  has  actually  received  them.  Such  a  receipt  is  often 
evidence  of  an  acceptance,  but  it  is  not  the  same  thing ; 
indeed  the  receipt  by  the  buyer  may  be,  and  often  is, 
for  the  express  purpose  of  seeing  whether  he  will  accept 
or  not.  If  goods  of  a  particular  description  are  ordered 
to  be  sent  by  a  carrier,  the  buyer  must  in  every  case 
receive  the  package  to  see  whether  it  answers  his  orders 
or  not ;  it  may  even  be  reasonable  to  try  part  of  the 
goods  by  using  them ;  but  though  this  is  a  very  actual 
receipt  it  is  no  acceptance  so  long  as  the  buyer  can 
consistently  object  to  the  goods  as  not  answering  his 
order.  It  follows  from  this  that  a  receipt  of  goods  by  a 
carrier,  or  on  board  ship,  though  a  sufficient  delivery 
to  a  purchaser,  is  not  an  acceptance  by  him  so  as  to  bind 
the  contract,  for  the  carrier  if  he  be  an  agent  to  receive 
is  clearly  not  one  to  accept  the  goods  "  (/). 

(/)  Blackbarn  on  Sales,  22,  23,  quoted  in  Benjamin's  Sale  of  Personal 
Property,  110,  111. 
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Rttceipt  may  in  In  many  08868  a  mere  receipt  of  goods  by  the  vendee 
MM«^to  an  ^^y*  however,  amount  to  an  acceptance  of  them  by  him, 
acceptaDce  bnt  in  88  many  other  cases  not,  e.g.^  if  goods  are  sold 
as  well.  ^^^  g^Q^  ^  ^  vendee  on  approval,  there  the  vendee, 

thongh  receiving  the  goods,  cannot  be  said  to  have 
accepted  them  unless  he  approve  of  them  and  elects  to 
keep  them.  Nnmerons  decisions  on  this  point  are 
stated  by  Mr.  Broom  in  his  Oommentaries  on  the 
Common  Law  {g\  and  also  in  Mr.  Benjamin's  treatise 
on  the  Law  of  Sale  of  Personal  Property  (%),  and  they 
certainly  do  not  all  agree  with  each  other,  perhaps 
because,  as  suggested  in  the  former  work,  the  points  of 
It  is  a  question  acceptance  and  receipt  seem  to  be  questions  more  of 
than^onaw.  ^^  ^^^  l^^)  ^^^  ^^  difficulty  lios  in  estimating  the 
weight  of  proof  adduced.  To  endeavour  to  sum  up  an 
answer  to  the  question  of  what  will  amount  to  a  suffi- 
cient *' acceptance  and  actual  receipt"  within  the 
statute  we  shall  be  tolerably  correct  in  stating,  as  a 
Summary  on  Summary  of  all  that  has  been  previously  given,  that 
this  point.  there  must  he  a  delivery  adwd  or  constructive,  and  the 
vendee  must  by  his  acts  either  prior  to  or  contempora- 
neoudy  wUh  the  receipt  have  signified  his  acceptance 
in  some  way,  hunt  thai  what  is  or  is  not  an  acceptance 
is  a  question  principally  of  fact  depending  on  the  dif- 
ferent circumstances  of  each  particular  case,  hut  that 
there  can  ai  any  rate  never  he  a  sufficient  a,cceptance 
until  the  purchaser  has  had  an  opportunity  of  judging 
of  the  articles. 

What  must  be  In  an  Ordinary  contract  for  the  sale  of  goods  if 
vendor^or  nothing  is  agreed  to  the  contrary  either  expressly  or 
yendee  before  impliedly,  the  veudor  before  he  can  bring  an  action  for 
contract  for  ^^^^^  pricc  must  havc  delivered  the  goods,  and  on  the 
sale  of  goods,  other  hand,  the  vendee  before  he  can  sue  for  the  non- 
delivery of  the  goods  must  have  paid  or  tendered  the 
price  (f),  for  the  vendor  has  a  lien  upon  them  for  that 

(g)  Pages  406-411. 
(A)  Pages  111-142. 
(t)  Chitty  on  Contracts,  405. 
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price  {k).    A  lien  may  be  defined  as  a  qualified  right  Definition 
of  property  which  a  person  has  in  a  thing  arising  from  <^^^  ^^^i^' 
snch  person  haying  a  claim  upon  its  owner  (T) ;  and  it 
may  be  either  generaly  e.g.y  the  right  of  a  solicitor*  to 
retain  his  client's  papers  for  a  general  balance  due  to 
him,  or  partietdarj  e^g.^  the  ordinary  right  of  a  yendor 
to  retain  particular  goods  until  payment  of  their  price ; 
the  law  leans  in  favour  of  a  particular,  but  against  a 
general  lien,  which  will  only  be  allowed  when  there  is  a 
custom  to  that  effect.    The  lien  in  both  cases  can  only 
be  commensurate  with  the  interest  of  the  person  through 
whom  it  arises,  and  it  may  be  lost  by  the  vendor  taking  How  lien  lost. 
a  security  for  payment,  e.g,y  a  bill  of  exchange  or  pro- 
missory note;  but  if  such  instrument  is  dishonoured 
the  right  of  lien  will  revive  if  the  instrument  is  still  in 
the  hands  of  the  vendor,  though  not  if  outstanding  in 
a  third  person's  hands  (m).    Where,  too,  goods  are  sold  No  Uen 
on  credit,  the  vendor  has  no  right  of  Uen,  for  that  ^•^jj^*^^ J^^ 
would  be  contrary  to  the  contract ;  but,  notwithstanding  sold  on  credit. 
this,  it  has  been  decided  that  if  before  delivery  of  the 
goods  the  vendee  becomes  insolvent,  the  vendor  may 
refuse  to  deliver,  and  may  withhold  them  until  pay- 
ment (n).    And  notwithstanding  that  if  goods  have  been 
sold  on  credit  a  vendor  has  no  right  of  lien,  yet  if  the 
vendee  permits  them  to  remain  in  the  vendor's  posses- 
sion till  the  period  of  credit  has  expired  the  right  of  lien 
revives  and  attaches  (o). 

A  lien  can  of  course  only  exist  before  the  goods  have  A  lien  can 
been  delivered  to  the  purchaser,  and  the  mere  marking  fore  deiirery. 
of  goods  remaining  in  the  vendor's  possession  by  the 
purchaser,  or  putting  his  name  upon  them,  or  other 


(Q  C3iitty  on  Contracts,  391. 

(/)  Brown's  Law  Diet.  218. 

(m)  ChittT  on  Contracts,  392;  Byles  on  Bills,  391,  392;  Qmn  y. 
BMtow,  L.  R.  10  Ch.  App.  491. 

(ft)  Exparie  Chaltnera,  L,  K.  8  Ch.  App.  289. 

(o)  Bmmay  t.  PoyntM,  4  B.  &  A.  568 ;  Vaipy  ▼.  Oakley,  20  L.  J.  (Q.B.) 
380. 
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like  actS|  will  not  constitute  a  deliyery  sufficient  to  de- 
prive the  yendor  of  his  right  of  lien  (p). 

A  lien  is  a  A  lien  is  a  right  of  a  passive  nature,  and  does  not 

r***^t  Tn^the  ^^®'  ^^  *^®  vendor  any  power  to  sell  the  goods  (y). 
case  of  an  inn-  In  the  ouc  case,  howcvcr,  of  an  innkeeper  it  had  been 
keeper.  provided  by  the  Innkeepers  Act,  1878  (r)  that  if  a 

person  shall  become  indebted  to  him  and  shall  deposit 
or  leave  any  personal  effects  with  him  or  in  his  inn  or 
adjacent  premises  for  the  space  of  six  weeks,  the  inn- 
keeper, after  having  advertised  a  month  previously  in 
one  London  newspaper  and  one  country  newspaper 
circulating  in  the  district  a  notice  describing  the  goods, 
and  giving  (if  known)  the  name  of  the  owner  or  person 
who  deposited  the  goods,  and  of  his  intention  to  sell, 
may  duly  sell  the  same  by  public  auction.  Any  surplus 
after  paying  the  debts  and  expenses  is  to  be  paid  to 
the  person  who  left  or  deposited  such  goods. 


Definition  of 
stoppage  in 
trtmsitu^ 


Closely  akin  to  the  right  of  lien  is  a  further  right  of 
the  vendor  of  goods,  viz.,  stoppage  in  transitu^  which  is 
the  prevention  of  wrong  by  a  mere  personal  act,  being 
the  right  of  the  vendor  to  stop  the  goods  after  they  have 
left  his  possession,  but  are  in  cowne  of  transit  to  the 
vendee,  on  hearing  of  the  vendee's  bankruptcy  or  insol- 
vency. The  doctrine  of  stoppage  in  transitu  seems  to  be 
borrowed  from  equity  (a),  and  the  recognised  leading 
case  on  the  subject  is  that  of  lAckbarrow  v.  Mason  (t), 
which  establishes  clearly  the  doctrine  itself,  and  in 
addition  lays  down  the  rule  that  it  may  be  lost  by  the 
How  the  right  bill  of  lading  for  the  goods  being  indorsed  (i^)  by  the 

may  be  lost. 


The  doctrine 
comes  from 
equity. 
Lickbarrow 
▼.  Mason, 


(/))  Dixon  ▼.  Vates^  5  B.  &  Ad.  313 ;  Marvin  v.  ^dilace,  25  L.  J.  (Q.B.) 
369. 

iq)  Per  Alderson,  B.,  WhiU  y.  SpeUigvie,  13  M.  &  W.  608. 

(r)  41  &  42  Vict.  c.  38. 

{8)  Wiseman  y.  Vanderputf  2  Vern.  203,  seems  to  be  the  first  case  in 
which  it  was  acted  upon. 

(0  1  S.  L.  C.  753 ;  2  T.  R.  63. 

(u)  This  means  by  the  goods  being  sold  for  value ;  the  bill  of  lading  is 
the  document  of  title  to  them,  and  is  negotiable. 
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yendee  to  a  bona  fide  indorsee  for  valuable  considera- 
tion without  notice  of  the  bankruptcy  or  insolvency. 
The  right,  as  its  name  imports,  only  exists  whilst  the 
goods  are  in  transit,  and  directly  they  come  into  the 
actual  or  constructive  possession  of  the  vendee  the  right 
is  gone.  It  is  not  always  easy  to  decide  whether  goods 
are  ^'  in  transUu  "  or  not,  for  there  may  be  cases  of 
constructive  possession  of  the  vendee  not  always  very 
apparent ;  the  rule  to  be  collected  from  all  the  cases 
has  been  well  stated  to  be  "  that  they  are  in  transitu  so  when  the 
long  as  they  are  in  the  hands  of  the  carrier  as  such,  ^JJ^  ^^ 
whether  he  was  or  was  not  appointed  by  the  consignee,  transOvi,** 
and  also  so  long  as  they  remain  in  any  place  of  deposit 
.  connected  with  their  transmission.  But  that  if,  after 
their  arrival  at  their  place  of  destination,  they  be  ware- 
housed by  the  carrier  whose  store  the  vendee  uses  as 
his  own,  or  even  if  they  be  warehoused  by  the  vendor 
himself  and  rent  be  paid  to  him  for  them,  that  puts  an 
end  to  the  right  to  stop  in  transitu "  (x).  The  mere 
giving  of  a  delivery  order  to  the  purchaser  does  not 
operate  as  a  constructive  delivery  of  the  goods  so  as  to 
prevent  the  right  of  stoppage  in  transitu  {y\  and  if  the 
vendor  only  delivers  part  of  the  goods,  intending  to 
retain  the  remainder,  his  right  of  stoppage  will  still  exist 
in  respect  of  the  remainder  unless  the  delivery  of  the 
part  is  in  the  name  of  the  whole,  in  just  the  same  way 
as  the  right  of  lien  would  also  exist  on  any  part  of  the 
goods  retained  in  the  vendor's  possession  (z).  The  vendee  The  vendee 
may  shorten  the  period  of  transit  by  taking  them  from  ™*y  ***?!l*^ 
the  possession  of  the  carrier  before  the  ordinary  time,  transit, 
and  if  the  goods  ought  to  be  given  up  by  the  carrier 
he  cannot  prolong  the  vendor's  right  of  stoppage  by 
improperly  refusing  to  give  them  up  (a).  When  the 
transitus  is  once  ended  no  subsequent  transit  can  revive 
the  vendor's  right. 

(ar)  1  S.  L.  C.  816. 

(y)  M'Evcan  y.  Smith,  2  H.  of  L.  Cas.  209. 

(O  Ex  parte  Chalmers,  L.  R.  8  Ch.  289. 

(a)  1  S.  L.  C.  821 ;  Bird  y.  Bntvcn,  4  Ex.  786. 
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How  the 
stoppage  in 
tranntu  may 
be  effected. 


For  the  vendor  to  exercise  this  right,  it  is  not  essen- 
tial that  he  should  actually  seize  the  goods,  but  the 
stoppage  may  be  effected  by  giving  a  notice  to  the 
carrier  or  other  forwarding  agent.  If  a  servant  of  the 
carrier  is  conveying  the  goods,  notice  may  be  given  to 
the  servant  or  the  principal ;  but  if  to  the  principal, 
it  must  be  given  in  time  to  enable  him  to  inform  the 
servant  before  he  delivers  them  (b). 


Wentworth  y.       In  the  casc  of  Wentworth  v.  Outhwaite  (c),  in  the 

Orahrcaite.       j^dg^jent  of  the  Court,  it  is  stated  as  follows :  "  What 

the  effect  of  stoppage  in  transitu  is,  whether  entirely 

to  rescind  the  contract,  or  only  to  replace  the  vendor 

in  the  same  position  as  if  he  had  not  parted  with  the 

possession,  and   entitle  him  to  hold  the  goods  until 

the  price  is  paid,  is  a  point  not  yet  finally  decided ;" 

Better  opinion  but  the  majority  of  the  Court  there  were  of  opinion 

JJ*^J^PP*«*  that  it  is  not  a  rescission  of  the  contract,  but  at  the 

does  not  most  a  rc-vestiug  of  the  possession  in  the  vendor,  and 

contnit.  ^      there  seems  but  little  doubt  that  this  is  the  correct  law 

on  the  subject  {d). 


Assignee  of 
goods  by  in- 
dorsement of 
bill  of  lading 
may  sne  in 
his  own  name. 


As  before  stated,  this  right  may  be  lost  by  the  hona 
fide  indorsement  of  the  bill  of  lading  without  notice 
and  for  value.  And  now,  by  the  40  &  41  Yict.  c.  39, 
s.  5,  this  is  extended  to  the  indorsement  or  transfer  of 
any  document  of  title  («).  Formerly  however,  any 
indorsee  of  a  bill  of  lading  would  not  have  been  able  to 
sue  in  his  own  name,  but  this  was  altered  by  18  &  19 
Yict.  c.  Ill ;  and,  in  addition  to  this  statute,  it 
may  also  be  noticed  that  now,  under  the  provisions 
contained  in  the  Judicature  Act,  1873  (/),  any  absolute 
assignee  of  a  chose  in  action,  after  giving  notice  of  the 


(6)  Whitehead  ▼.  Anderaoriy  9  M.  &  W.  618 ;  Ex  parte  Watson,  Jh  re 
Love,  5  Ch.  Dir.  35. 

(c)  10  M.  k  W.  461. 

(d)  See  1  S.  L.  C.  813. 

(e)  As  to  what  is  a  '*  document  of  title/'  nee  Ounn  r.  Bolckow,  L.  R. 
lOCh.  491. 

(/)  36  &  37  Vict.  c.  66,  s.  25  (6). 
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assignment  to  the  debtor,  trustee,  or  other  person  from 
whom  the  assignor  would  have  been  entitled  to  claim, 
may  sne  in  his  own  name. 

The  rights  of  a  vendor  having  sold  goods  are,  if  the  Righu  of  a 
property  in  them  has  not  passed  to  the  vendee  (g\  to  b^L^bj 
sne  him  for  damages  for  his  breach  of  contract ;  and  if  sendee, 
the  property  has  passed,  to  sne  him  for  their  price ; 
and  in  this  latter  case,  although  the  vendor  has  retained 
the  goods  in  respect  of  his  lien,  the  action  will  equally 
be  **  for  the  price  of  goods  sold  "  in  just  the  same  way 
as  if  they  had  been  delivered  {h).    If  the  vendor  does 
not  duly  deliver  the  goods,  the  vendee's  right  will  be 
to  bring  an  action  in  respect  of  the  breach  of  contract ; 
and  by  the  Mercantile  Law  Amendment  Act  1856  (i),  Mercmitiie 
it  is  provided  that  in  all  actions  for  breach  of  contract  ment  Act, 
to  deliver  specific  goods  for  a  price  in  money,  on  ap-  ^^^^' 
plication  of  the  plaintiff,  and  by  leave  of  the  presiding 
judge,  the  jury,  if  they  find  for  the  plaintiff,  shall  also 
find  (1)  what  are  the  goods  in  question,  (2)  what  (if 
any)  is  the  sum  the  plaintiff  would  have  been  liable  to 
pay  for  delivery  thereof,  (3)  what  damage  the  plaintiff 
will  have  sustained  if  the  goods  should  be  delivered 
under  execution  as  thereinafter  mentioned,  and  (4)  what 
damages  if  not  so  delivered ;  and  thereupon,  on  judgment 
for  the  plaintiff,  execution  may  be  ordered  to  issue  for 
the  delivery  of  the  goods  (on  payment  of  such  sum  (if 
any)  as  shall  have  been  found  to  be  payable  by  the 
plaintiff  as  aforesaid),  without  giving  the  defendant  the 
option  of  retaining  the  same  upon  paying  the  damages 
assessed. 

A  warranty  is  sometimes  given  by  a  vendor  of  goods  Definition  of 
on  their  sale.    A  warranty  may  be  defined  as  some  *  ^"^•'"'^^y* 
undertaking  expressly  given  or  arising  by  implication 

(g)  As  to  which,  see  ante,  pp.  72,  74. 

(A)  See  Judicature  Act,  1875,  let  Sched.,  Appendix  A.,  part  2,  sec.  2. 
(•)  19  k  20  Vict.  c.  97,  >.  2.     See  this  also  noticed,  poat,  part  iii.  ch.  i. 
"On  Damages,"  pp.  360,  861. 

o  2 
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Warranty 
lubsequent  to 
sale  bad. 


What  will 
amonnt  to 
a  warranty. 


Chandelor  y. 


Implied 
warranty. 


Warranty 
of  title. 


on  the  sale  of  goods  \  and  an  untrue  warranty  is  not 
the  same  as  a  misrepresentation,  for  that  precedes  and 
induces  the  contract,  and  gives  the  person  to  whom  it 
is  made  the  right  to  repudiate  it,  whilst  a  warranty 
is  made  contemporaneously  with  the  contract,  and  its 
breach  does  not  vitiate  it,  but  gives  the  right  to 
the  remedies  hereinafter  detailed  (Jc).  A  warranty, 
too,  should  be  carefully  distinguished  from  a  gua- 
rantee Q). 

On  an  express  warranty,  it  must  be  noted  that  if 
made  subsequently  to  the  contract,  it  will  be  void  and 
of  no  effect  for  want  of  consideration  (m) ;  and  as  to 
what  will,  and  what  will  not,  amount  to  a  warranty, 
the  rule  at  the  present  day  has  been  well  stated  to  be 
that  "  every  affirmation  at  the  time  of  sale  of  personal 
chattels  is  a  warranty,  provided  it  appears  to  have  been 
so  intended  "  (n).  It  would  appear,  upon  this  rule,  that 
the  well-known  case  of  Chandelor  v.  Lopus  (o)  would  now 
be  decided  differently,  for  there,  on  the  sale  of  a  stone, 
it  was  affirmed  that  it  was  a  Bezoar  stone,  and  yet  it 
was  held  no  action  lay.  However,  if,  on  any  contract 
for  sale,  the  words  used  are  merely  the  ordinary  puffing 
of  the  articles,  no  action  will  lie ;  and  though  the  above 
rule  is  plain,  yet  the  most  that  can  be  said  on  it  is  that 
it  must  be  a  question  of  intention  in  each  particular 
case.  An  implied  warranty  may  sometimes  arise  gene- 
rally and  universally,  e,g.^  on  the  sale  of  certain  specified 
goods,  there  is  an  implied  warranty  that  they  exist  and 
are  capable  of  transfer ;  or  such  a  warranty  may  arise 
sometimes  by  the  mere  custom  or  usage  of  some  par- 
ticul^  trade  or  business. 

As  to  whether  there  is  on  the  sale  of  goods  any  im- 
plied warranty  of  title,  the  rule  has  usually  been  stated 

{k)  On  this  distinction  see  notes  to  Chandehr  v.  Lopua,  1  S.  L.  C.  184, 
185,  and  also  the  case  of  Pasley  y.  Freeman^  2  S.  L.  C.  66. 
(/)  As  to  which,  see  ante,  p.  40. 
(m)  Roacorla  y.  Thomas,  3  Q.  B.  234. 
(»)  Per  Buller,  J.,  in  Parley  y.  Freeman,  3  T.  R.  37. 
'  (o)  1  S.  L.  C.  183  ;  2  Coke,  2. 
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to  be  that  there  is  not  (p) ;  but  this  is  an  old  rule,  to 
which  various  exceptions  haye  been  introduced,  and 
Mr.  Benjamin,  in  his  treatise  on  the  law  of  Sale  of  Per- 
sonal Property  (3)  (to  which  the  student  is  referred  for 
an  examination  of  the  cases  on  the  point)  says  :  ''  The  Rule  .•»  stated 
rule  at  present  would  seem  to  be  stated  more  in  accord-  8*1^0^"^*^ ' 
ance  with  the  recent  decisions,  if  put  in  terms  like  the  Penonai 
following  : — ^A  sale  of  personal  chattels  implies  an  aflSr-   ^^^^' 
mation  by  the  vendor  that  the  chattel  is  his,  and  therefore 
he  warrants  the  title,  unless  it  be  shewn  by  the  facts 
and  circumstances  of  the  sale  that  the  vendor  did  not 
intend  to  assert  ownership,  but  only  to  transfer  such 
interest  as  he  might  have  in  the  chattels  sold."    This  is, 
it  is  submitted,  the  most  correct  way  of  answering  the 
question,  Is  a  warranty  of  title  implied  on  the  sale  of 
goods? 

There  is  also,  generally,  no  implied  warranty  of  the  No  wAmnty 
quality  of  goods,  the  maxim  of  eaveat  emptor  (let  the  "  *^^^'*^ 
buyer  beware),  applying :  but  where  they  are  expressly  generally,  th^ 
sold  for  a  particular  purpose,  there  is  an  implied  war-  ^JJJi"™J$. 
ranty  that  they  are  reasonably  fit'for  that  purpose,  and 
the  vendor  is  liable  even  although  the  unfitness  proceed 
from  latent  defects  not  discoverable  by  ordinary  care  (r). 
Also,  on  the  sale  of  provisions,  there  is  an  implied  war- 
ranty that  they  are  wholesome ;  and  on  the  sale  of 
goods  by  sample  there  is  an  implied  warranty  that 
they  wiU  accord  to  the  sample,  or  in  other  words  that 
the  sample  is  fairly  taken  from  the  bulk,  but  nothing 
further.    And  if  any  article  is  sold  with  a  trade-mark.  Warranty 
label,  or  ticket,  &c.,  thereon,  or  any  statement  thereon  ^^  ^a*' 
of  the  weight,  quantity,  or  quality  thereof,  a  warranty 
is  implied  that  the  trade-mark,  label,  or  ticket,  &c.,  is 
genuine  and  true,  and  that  any  such  statement  is  not 
in  any  material  respect    false,   unless  the  contrary 
is  expressed  in  writing,  signed  by  or  on  behalf  of 


0>)  MoHey  ▼.  AtUnborough,  3  Ex.  500 ;  Chitty  on  Ck)ntracts,  407,  408. 

(9)  Page  523. 

(r)  Rmtdall  v.  JSevcton,  2  Q.  B.  Diy.  102 ;  46  L.  J.  Q.  B.  259. 
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A  warranty 
does  not  ex- 
tend to 
apparent 
defectn. 


Remedies  for 
breach  of 
warranty. 


the  vendor,  and  deliyered   to,  and  accepted  by,  the 
vendee  (a). 

If  a  fact  is  known  to  a  purchaser  at  the  time  of  the 
sale,  or  might  have  been  so  known  to  him  (take,  for 
instance,  the  familiar  example  of  a  horse  being  war- 
ranted sound,  and  wanting  an  ear  or  a  tail),  a  warranty 
will  not  protect  the  purchaser ;  and  where  an  article  is 
sold  expressly  with  all  faults,  the  only  case  of  defect 
for  which  the  purchaser  can  sue  the  vendor  is  where 
the  vendor  has  used  artifice  to  prevent  the  purchaser 
discovering  it.  It  would  not  be  sufficient  to  merely 
shew  that  the  vendor  knew  of  the  defect  ((), 

In  all  cases  of  breach  of  warranty  there  are  two 
remedies  open  to  the  purchaser,  viz.,  (1)  he  may  sue 
for  damages  for  the  breach  of  the  warranty,  and  (2)  in 
an  action  brought  against  him  for  the  price,  he  may 
set  off  the  breach  in  its  reduction.  In  the  case  of  an 
executory  contract,  i.e.,  where  goods  are  to  be  made, 
there  is  an  additional  remedy  open  to  the  purchaser ; 
for,  provided  he  has  not  precluded  himself  by  doing 
more  than  examining  or  trying  the  article,  he  is  en- 
titled to  return  it.  So,  also,  he  may  return  goods  sold 
according  to  sample  on  finding  that  there  is  a  breach 
of  the  warranty  implied  on  such  a  sale  (u). 

There  may  be       There  socms  to  be  uo  doubt  (notwithstanding  Black- 
a  fatunTeTent^  stone  (flj)  states  to  the  contrary)  but  that  there  may  be 
a  warranty  for  a  future  event  (y). 

A  very  frequent  and  common  mode  of  dealing  with 
goods  is  by  bill  of  sale,  which  is  a  deed  of  transfer  of 
personal  chattels.  The  Act  now  governing  the  subject 
of  the  form  to  be   observed  with  regard  to   these 


Bill  of  sale. 


(0  25  &  26  Vict.  c.  88,  ss.  19,  20 ;  Chitty  on  Contracts,  407,  416.  As 
to  trade-marks  generally,  see  post^  pp.  160-162. 

(0  Chitty  on  Contracts,  418. 

(u)  Chitty  on  Contracts,  419.  As  to  what  warranty  is  implied  see  antef 
p.  85. 

(x)  3  Bl.  Com.  166. 

(//)  Chitty  on  Contracts,  419-422,  and  the  authorities  there  cited. 
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instrnments  is  the  Bills  of  Sale  Act,  1878  (41  &  42  Y  ict. 
c.  31),  and  this  Act  under  the  term  "  bill  of  sale  " 
includes  assignments,  transfers,  declarations  of  trust 
without  transfer,  and  other  assurances  of  personal  chat- 
tels, also  powers  of  attorney  and  authorities  or  licences 
to  take  possession  of  personal  chattels  as  security  for  any 
debt ;  but  it  does  not  include  assignment  for  the  benefit 
of  creditors,  marriage  settlements  (that  is  ante-nuptial 
settlements,  or  settlements  made  in  pursuance  of  an 
ante-nuptial  agreement),  transfers  of  goods  in  the 
ordinary  course  of  business  of  any  trade  or  calling,  or 
bills  of  sale  of  goods  in  foreign  ports  or  at  sea,  bills  of 
lading,  deliyery  orders,  or  any  other  documents  used  in 
the  ordinary  course  of  business,  as  the  proof  of  the 
possession  or  control  of  goods  (z). 

It  is  provided  by  the  above  Act  that  every  bill  of  Attesution  of 
sale  must  be  attested  by  a  solicitor,  and  the  attestation  J  soHcftw  *  **^ 
must  state,  and  the  fact  must  be,  that  before  execution 
its  effect  has  been  explained  to  the  grantor  by  the 
attesting  witness  (a) ;  but  it  has  been  recently  held 
that  if  this  is  not  so  the  instrument  is  not  void  as 
between  the  parties  themselves  but  only  as  against 
execution  creditors  and  trustees  in  bankruptcy  and 
liquidation  proceedings,  and  under  assignments  for 
benefit  of  creditors  (b). 

In  order  to  make  the  bill  of  sale  fully  effectual,  an  Registration 
affidavit  of  the  time  of  the  bill  of  sale  having  been  ^^- 
given,  of  its  due  execution  and  attestation,  of  the  resi- 
dence and  description  of  the  person  giving  it,  and  of 
the  attesting  witness,  must  be  made,  and  the  bill  of  sale 
must  be  registered  and  the  affidavit  filed  in  the  Queen's 
Bench  Division  of  the  High  Court  of  Justice  within 
seven  clear  days  after  giving  it  (unless  the  seven  days 


(g)  41  &  42  Vict,  c  31,  8.  4 ;  1  S.  L.  C.  17. 
(a)  Sect.  10. 

(5)  Iktvis  y.  Goodman^  L.  R.  5  C.  P.  Div.  128,  reversing  the  decision 
belov,  reported  L.  R.  5  C.  P.  Div.  20. 
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expires  on  a  Sunday  or  other  day  on  which  the  office  is 
closed,  when  registration  is  to  be  good  if  made  on  the 
next  following  day  on  which  the  office  is  open),  other- 
wise as  against  (1)  trustees  in  bankruptcy,  or  liquidation, 
(2)  trustees  under  an  assignment  for  the  benefit  of  ere* 
ditors,  and  (3)  execution  creditors,  it  is  to  be  deemed 
fraudulent  and  void  so  far  as  the  property  in  or  right 
to  the  possession  of  any  chattels  comprised  in  such  bill 
of  sale  which  at  or  after  the  time  of  filing  the  petition 
for  bankruptcy  or  liquidation,  or  of  the  execution  of 
such  assignment,  or  of  executing  process  under  the  exe- 
cution, and  after  the  expiration  of  seven  days,  are  in  the 
possession  or  apparent  possession  of  the  person  making 
such  bill  of  sale  (e).  Begistration  must  be  renewed 
eyery  five  years  {d).  A  transfer  or  assignment  of  the 
bill  of  sale  does  not  need  to  be  registered  (e). 

To  prevent  evasion  of  the  Act  by  the  execution  of 
fresh  bills  of  sale  within  seven  days  from  time  to 
time,  it  is  provided  that  any  such  subsequent  bill  of 
sale  executed  within  seven  days  of  an  unregistered 
bill  of  sale  for  the  same  debt  or  any  part  thereof  is  to 
be  void  unless  proved  that  it  was  given  bona  fiie  for 
the  purpose  of  correcting  some  material  error  in  the 
prior  bill  of  sale,  and  not  for  the  purpose  of  evading 
the  Act  (/).  Omission  to  register  and  re-register  within 
the  proper  time,  or  omissions  or  mis-statements  of  name, 
residence,  or  occupation  of  any  person,  may  be  rectified 
by  any  Judge  of  the  High  Court  on  his  being  satisfied 
that  the  omission  or  mis-statement  was  accidental  or 
due  to  inadvertence,  on  such  terms  or  conditions  (if 
any)  as  he  may  think  fit  (cj).  Upon  evidence  of  the 
discharge  of  the  debt  for  which  any  bill  of  sale  has 
been  given,  a  memorandum  of  satisfaction  may  be 
ordered  to  be  written  upon  any  copy  of  a  bill  of  sale  (Ji). 

(c)  41  &  42  Vict.  c.  31,  8.  8. 

id)  Sect.  11. 

(tf)  Sect.  10. 

(0  Sect.  9. 

(g)  Sect.  14. 

(A)  Sect.  15. 
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Ghatiels  comprised  in  a  bill  of  sale  duly  registered 

under  the  Act  are  not  to  be  deemed  to  be  in  the  order  or 

disposition  of  the  grantor  of  the  bill  of  sale  within  the 
meaning  of  the  Bankruptcy  Act,  1869  (e).    The  Act 

only  applies  to  bills  of  sale  registered  or  renewed  since 

the  commencement  of  the  Act  (1  Jan.  1878)  Qc). 

Goods  are  frequently  delivered  to  some  person  not 
their  absolute  owner,  and  a  bailment  thus  constituted. 
A  bailment  has  been  defined  as  ''  a  delivery  of  a  thing  Definition  of 
in  trust  for  some  special  object  or  purpose,  and  upon  ^  '»'^<^°'- 
an  undertaking  express  or  implied  to  conform  to  the 
object  or  purpose  of  the  trust "  (/).    Different  classi-  Dirision  of 
fications  of  bailments  have  been  given,  but  perhaps  the  l^*^ho\l  m 
best  is  found  in  the  judgment  of  Lord  Holt,  in  the  Cogg*  ▼• 
leading  case  of  Coggs  v.  Bernard  {m\  where  they  are 
divided  as  follows : — 

1.  Deposiivm — where  goods  are  delivered  to  be 
kept  by  the  depositee  without  reward  for  the  bailor ; 

2.  Chmmcdaiwn — where  goods  are  lent  to  some 
person  gratis  to  be  used  by  him ; 

3.  Loeatio  rei — where  goods  are  lent  out  to  a  person 
for  hire ; 

4.  Vadium — ^where  goods  are  pawned  or  pledged ; 

5.  Loeatio  operis  faciendi — where  something  is  to  be 
done  to  goods,  or  they  are  to  be  carried  for  reward ;  and 

6.  Mandaium — where  goods  are  to  be  carried  gratis. 

Of  the  above,  let  us  first  deal  with  those  bailments  ^powhim  and 
called  depo9ittim  and  mandatwny  they  being  exactly 

(0  Sect.  20. 

(A)  Sect.  3.    Ab  to  fonner  bills  of  sale,  see  17  &  18  Vict.  c.  36 ;  29  &  30 
Vict.  c.  96. 

(()  Broom's  Corns.  785. 

(m)  1  S.  L.  0.  199 ;  Lord  Raymond,  909. 
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similar  to  each  other  in  respect  that  each  is  the  doing  of 
some  act  by  the  bailee  yoluntarily  and  without  reward. 
Now,  in  any  case  of  a  merely  voluntary  nature  a  person 
cannot  be  compelled  to  do  the  act  required,  for  a  simple 
contract  requires  a  valuable  consideration  (n),  and  there- 
fore it  is  said  that  a  voluntary  bailee  is  not  liable  for 
nonfeasance,  so  that  though  from  his  not  doing  what  he 
has  contracted  to  do  damage  may  have  arisen  to  the 
other  party,  yet  he  is  not  liable  (o).  But  if  a  bailee 
enters  upon  the  bailment,  as  by  accepting  a  deposit  of 
goods,  there  is  sufficient  consideration  by  the  entrust- 
ing to  create  a  duty  in  him  to  perform  the  matter 
properly,  and  if  he  does  not  do  so  he  is  liable,  if  he  is 
guilty  of  such  default  as  to  amount  to  gross  negligence, 
and  the  before-mentioned  case  of  Coggs  v.  Bernard 
Facts  in  Cogga  is  a  direct  decision  on  this  point.  The  facts  in  that 
V.  Bernard.      ^^^^  ^^^^  ^y^^  ^^^  defendant  had  promised  the  plaintiff 

to  take  up  several  hogsheads  of  brandy  then  in  a  cer- 
tain cellar,  and  lay  them  down  again  in  a  certain  other 
cellar  safely  and  securely ;  and  by  the  default  of  the 
defendant  one  of  the  casks  was  staved,  and  a  quantity 
of  brandy  spilt.  It  was  decided  that  the  plaintiff  was 
entitled  to  recover,  notwithstanding  the  defendant  was 
not  to  be  paid,  but  that  a  voluntary  bailee  was  only 
liable  for  gross  negligence.  This,  then,  is  the  general 
principle  of  law  governing  the  liability  of  voluntary 
bailees,  but  it  has  been  in  some  slight  degree  altered,  it 
being  now  decided  that  if  a  voluntary  bailee  is  in  such 
a  situation  as  to  imply  skill  in  what  he  undertakes  to 
do,  an  omission  to  use  that  skill  is  imputable  to  him  as 

Wiiwnr.        gross  negligence  (p).    Jhus  in  the  case  of  Wilson  v. 

Brett  Brett  (cited  below),  it  was  held  that  a  person  who  rode 

a  horse  for  the  purpose  of  exhibiting  and  offering  him 
for  sale,  though  he  was  to  receive  no  reward  for 
doing  so,  was  yet  bound  to  use  such  skill  as  he  pos- 
sessed, and  that  he  being  proved  to  be  conversant  with 

(n)  Ante,  pp.  27,  31. 

(o)  Eliee  T.  Qatward,  5  T.  R,  143. 

(p)  WUton  V.  Brett,  U  M.  &  W.  113. 
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and  skilled  in  horses,  was  equally  liable  with  a  borrower 
for  an  injury  done  to  the  horse. 

In  the  above  cases  of  mandcUum  and  deponiwn  the  (hmmodatum. 
reason  of  the  bailee  being  only  liable  for  his  gross 
neglect  is  the  fact  of  the  bailment  being  altogether  for 
the  bailor's  benefit;  but  in  the  case  of  the  bailment 
called  commodatum,  as  the  whole  benefit  is  receiyed  by 
the  bailee  the  liability  is  different,  for  here  the  bailee 
will  be  strictly  bound  to  use  the  utmost  care,  and  will 
be  liable  for  even  slight  neglect,  so  that  if  a  person 
lends  a  horse  to  another,  and  the  lendee  lets  his  servant 
ride  it,  and  it  is  injured  without  his  fault  or  the  fault 
of  his  servant,  that  will  be  quite  su£Bicient  slight 
neglect  on  his  part  to  render  him  liable,  for  the  horse 
was  lent  to  him,  and  he  had  no  right  to  let  his  servant 
ride  it  (j). 

In  the  bailment  loecUio  rei,  or  hiring  of  goods,  the  Zooatio  reu 
bailee  is  bound  to  use  ordinary  diligence,  and  is  liable 
for  ordinary  neglect,  for  here  the  bailment  operates  for 
the  benefit  of  both  parties ;  for  that  of  the  bailee  in 
that  he  has  the  use  of  the  goods,  and  for  that  of  the 
bailor  in  that  he  has  the  amount  agreed  to  be  paid  for 
the  hire. 

So  also  the  bailment  vadium,  or  pawn,  is  for  the  Vadivm,  or 
benefit  of  both  parties,  the  pawner  getting  a  loan  of  ^^!^^ 
money  and  the  pawnee  getting  the  use  of  the  chattel, 
or  interest,  or  both,  and  so  the  liability  of  the  pawnee  is 
only  to  use  ordinary  diligence.  To  constitute  a  valid 
pledge  there  must  be  either  an  actual  or  constructive 
delivery  of  the  article  to  the  pawnee,  and  the  bailee 
here  looks  not  only  to  the  property  but  to  the  person 
of  the  bailor,  for  if  the  subject  of  the  bailment  is  lost 
and  the  bailee  has  used  a  proper  amount  of  diligence, 
and  the  loss  has  occurred  without  any  fault  on  his  part, 
he  may  sue  the  bailor  for  the  amount  of  the  debt  (r). 
It  is  not  sufficient  to  exonerate  a  bailee  from  responsi- 

(q)  1  S.  L.  C.  226. 
(r)  1  S.  L.  C.  227. 
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bility  for  the  loss  of  the  subject  of  the  bailment  to  shew 
that  it  was  stolen,  but  he  must  also  shew  that  he  used 
due  care  to  protect  it  (s).  As  to  the  right  of  the 
bailee  in  this  kind  of  bailment^  it  was  stated  by  Lord 
Holt,  in  his  judgment  in  Coggs  y.  Bernard  {t\  that  if  it 
will  do  the  article  no  harm  he  may  use  it  (as,  for  in- 
stance the  wearing  of  a  jewel  pawned),  but  such  user 
will  be  at  the  peril  of  the  bailee ;  but  if  the  article  will 
be  the  worse  for  using,  then  it  must  not  be  used,  and 
the  law  now  seems  to  be  that  the  pawnee  is  generally 
never  justified  in  so  using  the  article  pawned,  except  it 
be  of  such  a  nature  that  the  bailee  is  at  some  expense 
to  maintain  it  (as,  for  instance,  a  horse  which  naturally 
requires  to  be  fed),  for  in  such  a  case  as  this  the  bailee 
may  use  it  in  a  reasonable  way  to  recompense  him  for 
his  expenditure  {u). 

A  pawn  requires  to  be  carefully  distinguished  from 
a  lien,  and  from  a  mortgage  of  personal  estate  (x).  A 
lien  generally  speaking  gives  but  a  right  to  retain 
property  and  no  active  right  in  respect  of  it  (y),  a  mort- 
gage passes  the  actual  property  in  the  goods  to  the  mort- 
gagee, but  a  pledge  simply  gives  a  special  or  qualified 
property,  and  a  limited  right  of  possession.  The  proper 
remedy  of  a  pawnee  to  recover  his  money  is  on  reason- 
able notice  to  sell  the  subject  of  the  pledge  or  to  sue, 
or  if  necessary  he  may  adopt  both  remedies  (0).  In  the 
one  case,  however,  of  a  pledge  of  title  deeds,  which 
constitutes  an  equitable  mortgage,  it  is  now  an  estab- 
lished rule  that  the  proper  remedy  of  the  depositee  is 
to  come  to  the  Chancery  Division  of  the  Court  asking 
for  a  foreclosure  (a). 

Pawnbrokers.       A  certain  practically  very  important  kind  of  pawnees 


Distinctioiu 
between  a 
pawn,  a  lien, 
and  a  mort- 
gage of 
personal 
property. 


(s)  Chitty  on  Contracts,  432. 

it)  1  S.  L.  C.  211. 

(tt)  Chitty  on  Contracts,  433. 

Xx)  See  1  S.  L.  C.  228. 

(y)  See  anie,  p.  80. 

(«)  1  S.  L.  C.  228. 

(a)  James  v.  Jame$f  L.  K.  16  £q.  153. 
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or  pledgees  are  pawnbrokers,  and  at  common  law  they 
stood  on  the  same  footing  as  other  bailees  of  that  class, 
and  liable,  therefore,  as  before  stated.  Bnt  it  mnst 
appear  that  the  system  of  pawning  to  those  who 
make  it  their  special  and  pecnliar  business  is  open  to 
many  abuses,  both  from  the  necessities  persons  may  be 
nnder  to  indnce  them  to  pledge,  the  desire  of  others 
to  part  with  things  to  which  they  have  no  right  beyond 
that  of  possession,  and  the  opportunities  that  pawn- 
brokers may  have  of  advantaging  themselyes  to  the 
injury  of  the  pawners,  and  accordingly  the  legislature 
has  specially  dealt  with  the  subject.  The  present 
statute  is  the  Pawnbrokers  Act,  1872  (&),  which,  how-  Pawnbrokers 
ever,  only  deals  with  loans  up  to  the  sum  of  £10,  and  ^^^*  ^^''^' 
as  to  loans  beyond  that  amount  the  ordinary  law  of 
pawns  applies  (e).  By  this  statute  every  pledge  must 
be  redeemed  within  twelve  months  from  the  day  of 
pawning,  with  seven  additional  days  of  grace  (d),  and 
if  not  redeemed  within  that  time,  and  the  amount  for 
which  the  article  is  pledged  does  not  exceed  lOs.,  it 
becomes  the  pawnbroker's  absolute  property  (e) ;  but  if 
for  above  lOs.  then  it  is  still  redeemable  until  actual 
sale  (/),  and  any  such  sale  is  only  to  be  by  public  Pawnbroker  is 
auction,  and  the  surplus  after  the  costs  of  the  sale  and  HaWe  for^bM^ 
the  amount  of  the  pledge  is  to  be  accounted  for  (g).  As  by  fire, 
to  an  injury  to  the  subject  of  the  pledge  by  fire,  formerly 
the  pavmbroker  was  not  liable  unless  it  was  proved 
that  the  fire  took  place  through  his  default  or  neglect, 
but  now  he  is  absolutely  so  liable,  and  is,  to  protect 
himself,  empowered  to  insure  to  the  extent  of  the  value 
of  the  goods  (h).  Formerly,  also,  as  to  goods  which  had 
been  stolen,  neither  the  pawnbroker  nor  a  purchaser 
from  him  had  a  right  to  retain  the  goods  as  against  the 


(6)  35  &  36  Vict.  c.  93. 

(c)  On  the  old  law,  see  PenneU  ▼.  Atter^borough^  4  Q.  B.  868. 

(d)  85  &  36  Vict,  c  93,  s.  16. 
{e)  Sect.  17. 

(/)  Sect.  18. 
(g)  Sect.  19. 
(A)  Sect.  27. 
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tme  owner,  but  now,  upon  conviction  of  the  thief,  the 
Court  has  a  discretion  to  allow  the  pawnbroker  to  retain 
the  goods  as  a  secnrity  for  the  money  advanced,  or  to 
order  them  to  be  returned  to  the  true  owner  (e).  If  by 
the  default  or  neglect  of  the  pawnbroker  the  pledge 
suffers  any  injury  or  depreciation  the  owner  may  recover 
summarily  a  reasonable  satisfaction  for  the  same  (k). 

Locatio  There  remains  but  to  consider  that  kind  of  bailment 

operufaciendi.  ^igggjfig^  \^j  jjQxi  Holt  as  loccUio  opeTiB  fcuiiendi^  and 

as  to  this  it  is  of  two  kinds ;   either  a  delivery  to  one 
exercising  a  public  employment,  e.g.^  a  carrier,  or  a 
delivery  to  a  private  person,  e,g.^  a  factor  or  wharfinger. 
In  the  caM  of   As  to  this  latter  kind  they  are  only  liable  to  do  the 
»nd^th!>M  "^"  best  they  can,  or,  in  other   words,  are  bound  only 
exercising        to  usc  Ordinary  diligence,  so  that  such  a  bailee  would 
empioraent.    ^^*  ^®  liable  for  a  robbery  of  goods  happening  without 
his  fault,  but  in  such  a  case  it  would  have  to  be  very 
clearly  shewn  that  no  care  on  his  part  could  have  pre- 
vented the  robbery.    On  the  other  hand,  as  to  the 
former  kind,  such  a  bailee  stands  in  the  position  of 
an  insurer  liable  for  all  losses,  except  those  occurring 
by  the  act  of  God  (Z)  or  the  king's  enemies,  and 
the  reason  on  which  this  rule  is  founded  has  been 
stated  with  regard  to  carriers  as  follows : — ''  This  is  a 
politic  establishment  contrived  by  the  policy  of  the 
law  for  the  safety  of  all  persons,  the  necessity  of  whose 
affairs  oblige  them  to  trust  these  sort  of  persons,  that 


(•*)  35  k  36  Vict.  o.  93,  s.  30. 

\K)  Sect.  28. 

(0  As  to  what  will  amotint  to  an  '*  act  of  God,"  we  may  quote  the 
words  used  by  Brett,  J.,  in  deliyering  the  judgment  of  the  Common  Pleas 
Diyiaion  of  the  High  Court  of  Justice,  in  the  recent  case  of  Nugent  v. 
SmiUt  (L.  R.  1  C.  P.  DiY.  22,  23) :  "  An  injury  can  only  be  said  ....  to 
have  been  occasioned  by  the  act  of  God,  when  it  has  been  occasioned 
directly  and  not  indirectly  by  the  extraordinary  action  of  some  physical 
force,  the  consequences  of  which  could  not  be  ayerted,  or  by  some  un- 
expected and  extraordinary  natural  occurrence,  which  human  foresight 
could  not  foresee,  nor  human  power  resist  or  preyent."  It  should,  how- 
eyer,  be  noticed  that  the  direct  decision  in  this  case  was  reyersed  on 
appeal  (L.  R.  1  C.  P.  Diy.  423),  but  what  is  stated  above  does  not  appear 
to  haye  been  dissented  from. 
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they  may  be  safe  in  their  ways  of  dealing ;  for  else 
these  carriers  might  have  an  opportunity  of  undoing 
all  persons  that  had  any  dealing  with  them  by  com- 
bining with  thieves,  &c,,  and  yet  doing  it  in  such  a 
clandestine  manner  as  would  not  be  possible  to  be 
discoyered "  (m).  But  the  above,  though  the  correct 
rule  at  common  law,  is  not  so  now,  and  it  will  be  best 
to  consider,  firstly,  the  law  of  carriers,  and  then  pass 
on  to  the  law  of  innkeepers. 

A  common  carrier  has  been  defined  as  one  who  under-  iHfinitioii 
takes  to  transport  from  place  to  place  for  hire  the**^^°*"®" 
goods  of  such  persons  as  choose  to  employ  him  (n),  and 
the  rule  is  that  to  constitute  a  person  a  common 
carrier  he  must  hold  himself  out  expressly,  or  by 
course  of  conduct,  as  ready  to  engage  in  the  transporta- 
tion of  goods  for  hire  as  a  business,  not  merely  as  a 
casual  occupation  pro  hoc  vice^  and  that  a  person  who 
may  undertake  chance  jobs  is  not  a  common  carrier  (o) ; 
also  that  he  must  be  a  person  plying  from  one  fixed 
terminus  to  another ;  but  it  has  been  held  in  a  re- 
cent case  that  a  barge-owner  who  let  out  a  barge  to 
different  persons  for  different  voyages  was  a  common 
carrier,  and  liable  as  such,  although  he  did  not  ply 
between  any  fixed  termini,  and  the  customer  fixed  in 
each  particular  case  the  point  of  arrival  and  depar- 
ture (p).  Bail  way  companies,  as  to  goods  which  they 
ordinarily  carry,  are  common  carriers. 

The  liability  of  a  carrier  at  common  law  was  for  every  Uabiiitj  of 
loss,  unless  it  arose  by  the  act  of  God  or  the  king's  ^^on  Uw, 
enemies,  and  the  reason  of  this  extraordinary  liability 
was  as  has  been  stated  by  Lord  Holt  in  his  remarks 
on  the  subject  already  set  out  (q).    It  was  fully  in  the 

(m)  Per  Lord  Holt,  in  hia  jadgment  ifi  Coggs  r,  Bernard,  1  S.  L.  C.  213. 

(n)  Palmer  r.  Grand  Junctum  By.  Co,,  4  M.  &  W.  247. 

(o)  Chitty  on  Contractf,  439 ;  Brind  r.  Dale,  2  M.  &  Rob.  80. 

(p)  LiDer  Alkali  Co.  t.  Johnson,  L.  R.  9  Ex.  338.  In  this  case,  however, 
Brett,  J.,  diieented  from  the  opinion  of  the.  majority  of  the  Court,  viz., 
Blackbnm,  Mellor,  Archibald,  and  Grove,  JJ. 

{q)  Ante,  p.  94. 
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power  of  carriers  however  to  make  any  special  contracts 
with  their  customers,  in  which  their  liability  might  be 
limited  in  any  way  agreed  npon,  and  it  became  their 
practice  to  put  np  in  their  warehouses  notices  limiting 
their  liability,  and  then  if  it  could  be  proved  that  such 
a  notice  was  brought  to  the  knowledge  of  any  particular 
customer,  it  was  held  to  constitute  a  special  contract 
with  him,  but  if  it  could  not  be  brought  to  his  knowledge 
it  was  utterly  ineffectual.  No  such  notice,  however, 
exonerated  the  carrier  from  liability  for  gross  negli- 
gence (r). 

It  was  evident  that  this  state  of  things  could  not 
continue,  for  it  was  constantly  a  difficult  thing  to 
determine  whether  in  each  particular  case  the  notice 
had  been  brought  to  the  customer's  knowledge.  Ac- 
cordingly the  Carriers  Act  (a)  was  passed,  which  pro- 
The  Carriers  vidos  {t)  that  uo  such  Carrier  shall  be  liable  for  the 
t%8)  ^™*  *'  ^^®®  ^^'  ^^  injury  to,  any  valuable  articles  of  the  nature 
there  specified, — such  as  gold,  silver,  watches,  clocks, 
bills,  notes,  title  deeds,  stamps,  engravings,  silks,  &c., 
contained  in  any  parcel,  which  shall  have  been  de- 
livered, either  to  be  carried  for  hire  or  to  accompany 
the  person  of  any  passenger,  where  the  value  of  such 
article  shall  exceed  £10 ;  unless  at  the  time  of  the 
delivery  of  such  article  to  be  carried  its  value  and 
nature  shall  have  been  declared,  and  an  increased  rate 
of  charge  paid,  or  agreed  to  be  paid,  which  increased 
charge  may  be  received,  provided  it  is  legibly  notified 
in  a  conspicuous  part  of  the  office  or  warehouse,  and 
such  notification  is  to  bind  without  proof  of  its  having 
come  to  any  customer's  knowledge  (t^).  Carriers  who 
omit  to  affix  the  notice  are  precluded  from  the  benefit 
of  the  Act  so  far  as  any  right  to  extra  charge  is 


(r)   T^^yW  V.  Pw*/ord,  8  M.  &  W.  443. 

(8)  11  Geo.  4  &  1  Wm.  4,c  68.    This  Act  only  applies  to  carriers  by 
land.    As  to  carriers  by  sea,  see  post^  ch.  yi.  p.  154. 
[t)  Sect.  1. 
[u)  Sect.  2. 
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concerned,  but  it  seems  that  eren  in  that  case  they 
are  entitled  to  a  declaration  of  the  natnre  and  ralne  of 
the  goods  (x).  The  statute  also  proyides  (y)  that  no 
public  notice  or  declaration  shall  have  any  binding 
effect,  but  nothing  in  the  Act  is  to  be  construed  to 
annul  or  in  anywise  affect  any  special  contract  between 
the  carrier  and  the  customer  {z),  and  nothing  in  the 
Act  is  to  extend  to  protect  any  carrier  from  any  loss 
arising  from  the  felonious  acts  of  any  person  in  his 
employ,  or  to  protect  any  employee  from  any  loss 
arising  from  his  own  personal  misconduct  or  neglect  (a). 
Although  a  customer  may  declare  a  package  to  be  of 
some  particular  value,  in  the  event  of  its  loss  the 
carrier  is  not  precluded  by  that  value,  but  may  demand 
proof  of  the  actual  value,  which  is  all  he  is  liable 
for  Q)),  and,  as  stated  above,  even  although  the  carrier 
has  omitted  to  put  up  any  notification  as  to  extra  charge 
it  appears  he  is  entitled  to  a  declaration  of  the  value 
and  nature  of  the  goods  (c). 

In  cases  of  goods  not  of  the  kind  mentioned  in  the  where  this  Act 
Act,  or  when  the  value  is  not  above  £10,  then,  in  the  f^;.°;.^  ^^j 
absence  of  any  special  contract  and  subject  to  the  Act  mon  Uw 
next  mentioned,  the  carrier's  common  law  li&bility  ^l^^jlj^ 
remains  by  the  express  provision  of  the  Act,  notwith- 
standing any  public  notice  (d). 

Bailway  companies  frequently  escaped  the  provisions 
of  this  Act  by  putting  notices  on  the  receipts  given  to 
persons  delivering  goods  to  be  carried,  and  this  was  held 
to  constitute  a  special  contract  between  the  parties. 
The  Bailway  and  Canal  Traffic  Act,  1854  (e),  therefore  The  Railway 

■ and  Canal 

Traffic  Act, 
(x)  11  Geo.  4  &  1  Wm.  4,  c  68,  s.  3,  see  infra,  note  (e).  ^354 

8)  Sect.  4. 
)  Sect.  6. 
(a)  Sect.  8.    Aa  to  **  felonious  acts  "  see  Chgarty  y.  Great  S.  ^  W.  Ry, 
Co.,  9  Irish  Reports  (C.  L.)  233. 
(6)  Sect.  9. 

(c)  Hotrt  V.  Baxendah,  6  Ex.  769 ;   Pinciani  y.  /..  ^  &  W.  %.,  18 
C.  B.  226. 

(d)  11  Oeo.  4  &  1  Wm.  4,  c.  68,  s.  4. 

(e)  17  &  18  Vict.  c.  31. 

H 
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proyides  {/)  that  no  snch  notice  shall  have  any  effect, 
but  that  nothing  therein  contained  is  to  prevent  com- 
panies from  making  such  conditions  with  respect  to 
the  forwarding  and  delivering  of  any  goods  as  shall 
be  adjudged  hy  the  Court  or  judge  before  whom  any 
question  relating  thereto  shall  be  tried,  to  be  jnst  and 
reasonable,  and  no  special  contract,  as  to  the  forward* 
ing  and  delivering  of  any  goods,  shall  be  binding  upon 
any  one  unless  signed  by  him  or  the  person  delivering 
Difficaitiesin    the  goods  to  be  carried.    Very  great  difficulty  has 
thL^Act"^       arisen  on  the  construction  of  this  provision,  as  to 
whether  the  statute  only  requires  that  there  should  be 
some  special  contract,  and  requires  nothing  as  to  the 
conditions  to  be  contained  in  it,  and  that  in  addition  to 
a  special  contract  in  writing  signed,  reasonable  condi- 
tions may  bind  which  are  not  made  part  of  a  contract, 
but  only  given  notice  of — or,  to  put  the  matter  more 
directly  in  the  shape  of  two  questions,  1.  When  a  con- 
dition is  reasonable,  does  it  require  also  to  be  reduced 
into  writing  and  sigiied?  and  2.  When  there  is  a 
special  contract,  can  the  question  of  its  reasonableness 
be  gone  into?    However,  the  weight  of  authority  is 
certainly  to  answer  both  questions  in  the  affirmative, 
and  to  treat  the  words  ''  special  contract "  and  '^  condi- 
tions," used  in  the  Act,  as  synonymous  terms  (g),  so 
that  there  must  always  be  a  special  contract  in  writing 
signed,  and  reasonable  conditions  contained  therein. 
It  has,  however,  been  decided  that  the  Act  does  not 
apply  to  contracts  made  by  railway  companies  exempt- 
ing themselves   from  liability  by  loss  or   detention 
beyond  the  limits  of  their  own  lines  (h).    The  same 
Act  (sect.  7)  also  exempts  companies  from  liability  for 
loss  beyond  (1)  for  horses  the  sum  of  £50,  (2)  neat 

(/)  Sect.  7. 

(jg)  Simons  ▼.  Oreat  Western  Ry,  Co.,  18  C.  B.  805 ;  McManw  v.  Lomca" 
shire  By,  Co,,  2  H.  &  N.  693 ;  Korih  Stafford.  Ry.  Co.  v.  Peek,  E.  B.  &  E. 
986 ;  ami  on  appeal  to  the  Hooie  of  Lords,  32  L.  J.  (Q.  B.)  241,  in  which 
the  judges  were  divided  in  their  opinion. 

(A)  Zunz  T.  South  Eastern  Ry.  Co.,  L.  R.  4  Q.  B.  539 ;  Doolan  ▼.  Mid- 
land Ry.  Co.,  10  Irish  Reps.  (C.  L.)  47. 
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cattle  £15,  and  (8)  sheep  and  pigs  £2  per  head,  unless 
a  higher  valne  is  declared,  and  an  increased  rate  paid, 
or  agreed  to  be  paid,  to  be  notified  as  nnder  the  Car- 
riers Act. 

It  has  also  been  provided  by  the  Bail  way  Begnlations  UaMiity  when 
Act,  1868  («),  that  where  a  company  by  through  book-  ^^^J^^^y 
ing  contracts  to  carry  partly  by  rail  or  canal  and  sea,  a  by  lea. 
condition  exempting  such  company  from  liability  from 
any  loss  by  danger  of  seas  and  navigation,  published 
in  a  conspicuous  manner  in  the  office  where  the  book- 
ing is  effected,  and  printed  in  a  legible  manner  on 
the  receipt  note,  shall  be  perfectly  valid.    The  statute 
S4  &  35  Yict.  c.  78,  s.  12,  also  provides  that  where  any 
railway  company  under  a  contract  for  carrying  per- 
sons, animals,  or  goods  by  sea,  procures  the  same  to  be 
carried  in  a  vessel  not  belonging  to  the  railway  com- 
pany, their  liability  is  to  be  the  same  as  though  the 
vessel  had  belonged  to  the  company. 


The  carrier's  duty  is  to  carry  all  goods  delivered  to  The  daty  of 
him  of  the  kind  that  he  usually  carries,  provided  that  *  <^""®''- 
he  has  room  in  his  carriage,  and  the  person  delivering 
them  is  ready  to  pay  his  proper  charge,  such  carrying 
to  be  by  his  ordinary  route,  and  with  reasonable  dili- 
gence, and  with  regard  to  his  charges  for  carrying, 
though  he  is  entitled  to  be  paid  beforehand,  yet  he  is 
not  entitled  to  be  paid  before  he  has  received  the  goods 
for  carriage,  so  that  in  an  action  against  him  for  not 
carrying  it  is  sufficient  to  allege  readiness  and  wil- 
lingness to  pay  the  amount  of  the  carriage  without  prov- 
ing actual  tender  of  it  (Jc).    His  liability  ceases  at  the  Carriage  bj  a 
termination  of  the  carrying,  and  where  goods  delivered  ">^^*y  ^^' 
to  a  railway  company  to  be  carried  are  carried  partly  on  their  own  and 
that  and  partly  on  another  line,  the  original  company  ^5"^"^™" 
will  generally  be  liable  unless  they  restrict  their  liability 
by  a  condition  to  that  effect  (/)•   As  a  general  rule  the  The  person  to 


sue  earner  is 


(•)  31  &  32  Vict.  c.  119,  s.  14.  generally  the 

(*)  Pickford  V.  Grand  Junction  Ry.  Co,,  8  M.  &  W.  372.  consignee. 

(0  Zvnz  T.  SmUh  Eastern  By,  Co.,  L.  R.  4  Q.  B.  539. 
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person  to  sue  the  carrier  is  the  consignee,  for  the  eon* 
tract  is  really  with  him,  the  consignor  being  his  agent 
to  retain  the  carrier,  but  if  the  consignee  has  not 
acquired  any  property  in  the  goods,  then  the  consignor 
is  the  person  to  sue.  It  is  the  duty  of  any  person 
deliyering  goods  of  a  dangerous  character  to  be  carried 
to  giye  notice  of  their  dangerous  character  (n),  and  it 
is  provided  by  statute  (o)  that  where  goods  of  a  specially 
dangerous  character  are  deliyered  to  be  warehoused 
or  carried,  the  true  name  or  description  of  such  goods, 
with  the  words  **  specially  dangerous,"  must  be  marked 
on  them,  and  a  notice  in  writing  given  to  the  ware- 
houseman or  carrier,  or  the  person  so  delivering  them 
is  subject  to  imprisonment  or  fine. 

Bailway  companies  are  bound  to  carry  passengers' 
personal  luggage  free  of  extra  charge,  and  their  lia- 
bility as  to  it  is  that  of  common  carriers,  unless  the 
passenger  has  taken  it  peculiarly  into  his  custody  (p). 
As  to  what  will  be  comprehended  under  the  term 
"  personal "  or  *'  passenger  "  luggage,  it  may  be  stated 
to  mean  not  only  wearing  apparel,  but  all  things  which 
under  the  particular  circumstances  of  the  case  for 
convenience  a  passenger  would  ordinarily  carry  with 
him  (g).  If  articles  are  deposited  in  the  cloak  room 
of  a  railway  company  then  their  position  is  that  of 
ordinary  bailees  subject  to  the  terms  of  any  notices 
they  may  have  issued  (r). 

With  regard  to  the  subject  of  the  liability  of  carriers 
of  passengers  for  injuries  done  to  them,  although  it 
cannot  be  considered  under  the  heading  of  the  present 
chapter,  yet  it  may  be  here  convenient  to  inform  the 
student  that  it  is  very  different  to  that  of  common 

(n)   Farrard  v.  Barnes,  31  L.  J.  (C.  P,)  137. 

(o)    29  &  30  Vict.  c.  69,  s.  3. 

(p)  Richards  ▼.  London,  Brighton,  and  South  Coast  By.  Co.,  7  C.  B.  839 ; 
Talley  v.  Great-  Western  By.  Co.,  L.  R.  6  C.  P.  44. 

(q)  See  on  this  point  Phelps  v.  London  and  North  Western  Bv.  Co.,  34 
L.  J.  (C.  P.)  259 ;  Macrow  v.  Great  Western  By.  Co.,  L.  R.  6  Q.  B.  612. 

(r)  Morris  ▼.  Great  Western  By.  Co.,  L.  R.  1  Q.  B.  Div.  615. 
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carriers  of  goods,  who,  as  we  have  seen,  are  at  common 
law  insurers.  The  contract  of  a  carrier  of  passengers  is 
only  to  carry  safely  and  securely  as  far  as  care  and  fore- 
thought on  his  part  can  go,  and  if  an  accident  which  he 
could  not  have  prevented  takes  place,  he  is  under  no 
liability.  There  must  be  some  negligence  on  his  part 
shewn,  and  there  must  be  no  contributory  negligence  on 
the  part  of  the  passenger ;  a  prima  faoie  case  of  neglect 
on  the  carrier's  part  will,  however,  be  always  made  out 
by  shewing  that  the  vehicle  was  under  his  absolute 
control.  This  subject  is  considered  hereafter  under 
our  division  "  Torts  "  («). 

An  innkeeper  may  be  defined  as  one  who  keeps  a  Definition  of 
house  where  the  traveller  is  supplied  with  everything  *"  »*^'**^««p«'*- 
that  he  has  occasion  for  while  on  his  way  (C).     He  His  duty, 
stands  to  a  certain  extent  in  a  public  capacity,  and  it 
is  his  duty  to  receive  all  guests  with  their  goods  who 
come  to  him,  provided  they  are  not  drunk  or  dis- 
orderly, or  suffering  &om  any  contagious  disorder,  and 
they  tender  to  him  a  proper  and  fair  amount  for  his 
charge ;  and  if  an  innkeeper  fail  in  this  his  duty,  he  is 
liable  to  be  indicted,  or  to  have  an  action  for  damages 
brought  against  him  {u).    By  the  common  law  the  lia-  His  liability 

i_*i*i        i»  •      "L  •  X        •        i_   •         ^         11  *^t  common 

bility  of  an  innkeeper  is  very  extensive,  being  for  all  \^^^ 
losses  except  those  arising  by  the  act  of  God,  the 
King's  enemies,  or  the  fault  of  the  guest,  for  very 
much  the  same  reason,  no  doubt,  as  has  been  before 
stated  with  regard  to  carriers  {x).  The  leading  case  on 
the  liability  of  innkeepers  is  Galye^s  Case  (y),  in  which  Caly€^9  Case, 
it  is  laid  down  that  to  charge  an  innkeeper  the  following 
circumstances  are  necessary : — 

1.  The  inn  ought  to  be  a  common  inn,  so  that  in  the 
case  of  lodging  at  some  private  person's  house,  and  a 

(s)  Post,  part  2,  eh.  y\,  p.  338  et  seq. 
It)  Thompson  o.  Lacyy  2  B.  &  A.  283. 
(ii)  Fell  V.  Kmght,  10  L.  J.  (Ex.)  277. 
(a?)  See  antc^  pp.  94,  95. 
{y)  1  S.  L.  C.  131 ;  8  Coke,  32. 
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robbery  there  occurring,  the  landlord  would  not  neces- 
sarily be  liable. 

2.  The  party  ought  to  be  a  trayeller  or  passenger. 

3.  The  goods  must  be  in  the  inn,  and  for  this  reason 
the  innkeeper  is  not  bound  to  answer  for  a  horse  put 
out  to  pasture. 

4.  There  must  be  a  default  on  the  part  of  the  inn- 
keeper or  his  servants ;  and, 

5.  The  loss  must  be  to  moveables,  and  therefore  if  a 
guest  be  beaten  at  an  inn,  the  innkeeper  shall  not 
answer  for  it. 

The  Inn-  The  liability  of  innkeepers  being,  as  above  stated,  so 

r26^"  ^  Vict,  ^^t^'^siv®*  i*  ^*8  only  natural  that,  in  the  course  of  time, 
c.  41).  it  should  be  restricted  in  like  manner  as  has  been  shewn 

the  liability  of  carriers  was  restricted ;  and  by  the 
Innkeepers  Act  (z)  it  is  provided  (a)  that  no  innkeeper 
shall  be  liable  to  make  good  any  loss  or  injury  to  goods 
or  property  brought  to  his  inn  (not  being  a  horse  or 
other  live  animal,  or  any  gear  appertaining  thereto,  or 
any  carriage),  to  a  greater  amount  than  £30,  except  (1) 
where  the  goods  are  stolen,  lost,  or  injured  through  the 
wilful  neglect  or  default  of  the  innkeeper  or  any  person 
in  his  employ ;  or  (2)  where  the  goods  are  deposited 
with  him  expressly  for  safe  custody,  in  which  latter 
case  he  may  demand  that  the  goods  shall  be  placed  in 
a  sealed  box  or  other  receptacle.  If  an  innkeeper 
refuses  to  receive  goods  for  safe  custody,  or  if  by  his 
default  the  guest  is  unable  to  so  deposit  them,  he  is 
not  to  have  the  benefit  of  the  Act  (6),  and  he  must 
cause  at  least  one  j>nn^  copy  of  sect.  1  to  be  exhibited 
in  a  conspicuous  part  of  the  hall  or  entrance  to  the  inn, 
and  will  only  be  entitled  to  the  benefit  of  the  Act  whilst 
so  exhibited  (c). 

(z)  26  k  27  Vict.  c.  41. 
(a)  Sect.  1. 
{b)  Sect.  2. 
(c)  Sect.  3. 
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An  innkeeper  has  no  right  to  detain  his  guest's  innkeeper  may 
person  tiU  his  biU  is  paid,  but  he  has  a  right  of  lien  on  J^rt^^ut 
property  brought  by  the  guest  to  the  inn,  notwith- not  Mspenon, 
standing  even  that  the  property  does  not  belong  to  the  ^yme^t. 
guest,  or  is  not  ordinary  trayeller's  luggage  (d),  and 
with  regard  to  carriages  imd  horses,  the  lien  is  not 
limited  to  the  charge  for  the^eep  of  the  horses  and  the 
care  of  the  carriages,  but  extends  to  the  whole  charges 
against  the  guest  (a).    The  Innkeepers  Act,  1878,  as 
before  noticed,  now  gives  the  innkeeper  a  right  of 
actively  enforcing  his  lien  (/).    As  before  noticed  on  UabiUty  of 
the  decision  in  Calye's  Case  a  lodging-house  or  boarding-  o^fw^ln^ 
house  keeper  is  not  liable  as  an  innkeeper ;  he  is  liable  house  keeper 

t»         1  1  T.'jxT_'x  J*      not  the  same 

only  in  a  less  degree,  his  duty  being  to  use  an  ordinary  „  innkeeper's, 
amount  of  care  with  regard  both  to  his  guest  and  his 
guest's  goods  ig). 

We  have  now  gone  through  the  different  kinds  of 
bailments  in  Lord  Holt's  division  in  Coggs  v.  Bemard{h)^ 
on  which  it  is  apparent  that  another  classification 
(which  has  been  stated  in  various  text-books),  may  be 
given.    It  has  the  advantage  of  simplicity,  and  is  as  Another 

x'^ll^__ .  classification 

foUoWS:—  of  bailment. 

1.  Bailments  exclusively  for  the  benefit  of  the  bailor. 
(This  will  include  those  styled  depoaitwn  and  marir' 
datum,) 

2.  Bailments  exclusively  for  the  benefit  of  the  bailee. 
(This  will  include  that  styled  eommodatum.) 

3.  Bailments  partly  for  the  benefit  of  the  bailor  and 

(d)  Snead  v.  WatkmSj  1  C.  B.  (N.  S.)  267 ;  Threifail  y.  Barwick,  L.  R. 
7  Q.  B.  711.  Bat  this  rule  must  not  be  taken  in  any  way  as  applying  to 
giye  an  innkeeper  any  right  of  lien  in  respect  of  goods  the  property  of  a 
third  person  sent  to  the  guest  in  the  inn  for  a  temporary  purpose,  e,g,^ 
a  piano  or  other  article  upon  hire  {Broadwood  y.  Granara^  10  Ex.  417). 

(tf)  Muilinger  y.  Fhrenoe,  26  W.  B.  385 ;  38  L.  T.  167. 

(/)  Ante^  p.  80. 

{g)  Danaey  y.  Richardwn^  3  £.  &  B.  144.  This  case  also  shows  the 
doubt  on  the  point  of  the  extent  of  the  liability  of  such  a  person  in  case  of 
a  loss  to  his  guest's  goods,  arising  from  his  servant's  negligence.  See  also 
as  to  lodging-houses,  Holder  y.  SouU^^  8  C.  B.  (N.  S.)  254. 

(A)  See  atUe^  p.  89. 
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Bailor  or 
bailee  may 
generally 

maintain  an 
action  in 
respect  of  the 
goods  bailed. 


partly  for  the  benefit  of  the  bailee.  (This  will  include 
those  styled  loeatio  rdy  vadium^  and  heatio  operis 
faeiendi.) 

There  being  a  property  in  the  case  of  goods  bailed 
both  in  the  bailor  and  bailee,  generally  speaking  either 
may  maintain  an  action  in  respect  of  the  same  (t). 

(0  See  aUopoBtf  pp.  287,  288. 
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OHAPTEB  V. 

OF  MEBOANXILB    CONTRAOTS^  AND  HEREIN  OF   BILLS   OF 
BXOHANOE,   PB0MI880BY  NOTES,   AND  CHEQUES. 

Although  for  conyenience  the  title  given  to  this  chap-  Matters 
ter  is  "  Mercantile  Contracts,"  &c.,  it  must  not  be  under-  *J|g^^^^^y 
stood  that  the  matters  treated  of  in  it  are  exclusiyely  not  exclusively 
mercantUe.  bnt  only  more  generaUy  so;  for  instance, —?*"«• 
both  agencies  and  partnerships  may  of  course  occur  in 
matters  not  strictly  mercantile. 

It  must  be  manifest  that  in  many  matters  of  ordi- 
nary business  persons  may  be  unable  to  do  personally 
all  acts  coming  within  the  scope  of  their  transactions, 
and  for  this  reason  they  employ  other  persons  to  act  for  Who  an 
them,  and  such  persons  are  called  agents  for  them  the  ^^®^^' 
principals,  and  acts  done  by  the  agents  are  considered 
to  be  done  by  the  principals  by  force  of  the  maxim 
Qaifadt  per  aliumfucU  per  se.    Generally  speaking,  Qwfadtper 
what  a  person  can  do  himself  he  may  do  by  an  agent,  ^^{^^ 
and,  ordinarily  speaking,  an  agent  may  be  authorized 
by  mere  word  of  mouth,  but  to  execute  a  deed  an  agent 
must  be  authorized  by  deed,  and  the  agent  that  is 
allowed  under  the  Ist  and  3rd  sections  of  the  Statute 
of  Frauds  (j)  must  be  authorized  by  writing.    No 
person  can  authorize  another  to  do  for  him  what  he 
cannot  do  himself,  for  naturally  he  cannot  pass  to 
another  a  power  which  he  neyer  had  himself;  but 
though  this  is  so,  persons  who  cannot  do  acts  for  them-  Persons  not 
selves  are  generally  speaking  competent  to  act  as  JJ^^^^J]^*/ 

act  as  agents. 

0)  '^9  Car.  2,  c.  3. 
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agents,  e.g.y  infj&nts  or  married  women,  for  they 
are  exercising  not  their  own,  but  another  person's 
power  (A). 

The  powers  of  an  agent  Tary  according  to  the  autho- 
rity he  is  inyested  with,  and  from  these  powers  there 
are  said  to  be  three  kinds  of  agencies : — 

1 .  Universal  c^eney,  which  is  the  largest  and  widest 
kind,  being  a  general  authority  to  do  any  acts  without 
reference  to  their  character,  and  this  is  not  of  constant 
occurrence. 


2.  General  agency,  which  is  the  next  largest,  signify- 
ing a  power  to  do  all  acts  in  some  particular  trade, 
business,  or  employment,  e.g.,  the  authority  that  is 
vested  in  a  wife  to  bind  her  husband  for  necessaries 
without  any  particular  sanction  on  each  occasion  from 
him. 


3.  Special  agency,  which  is  the  most  limited  and 
usual  case  of  agency,  being  where  a  person  has  simply 
an  authority  to  do  some  particular  act  for  the  prin- 
cipal (Z). 

« 

There  is  a  very  important  difference  to  be  noted 
between  universal  and  general  agencies  on  the  one  hand, 
and  special  agencies  on  the  other  hand,  with  regard 
to  the  power  to  bind  the  principal.  In  the  former, 
.  even  although  the  act  exceeds  the  agent's  authority  in 
on^the  othe^^'  the  particular  instance,  yet  if  it  comes  within  the  scope  of 
his  ordinary  authority  the  principal  is  liable  (m) ;  thus, 
for  instance,  supposing  a  servant  to  have  a  general 
authority  to  order  goods  for  his  master,  and  the  master 
one  day  withdraws  that  authority,  yet  if  the  servant 


Differences 
between 
uniTersal 
and  general 
agencies  on 
the  one 
hand,  and 


{k)  See  Story  on  Agency,  p.  6 ;  Co.  Litt.  52  a. 

(0  Ibid.,  p.  23  et  seq. 

(m)  Smethurst  t.  I'ayhr,  12  M.  &  W.  545. 
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orders  goods  as  theretofore,  the  tradesman  not  knowing 
of  it,  the  master  will  be  liable,  becanse  the  act  comes 
within  the  scope  of  the  agent's  ordinary  authority.    In 
the  case  of  special  agency  this  will  not  be  so ;  it  is 
the  duty  of  the  party  contracting  with  snch  an  agent 
to  inquire  and  see  as  to  the  extent  of  his  authority, 
and  if  he  exceeds  it  the  principal  cannot  be  liable  (n). 
But  although  an  act  may  be  done  without  any  autho-  Omms 
lity  from  the  principal,  and  therefore  not  bind  him,  yet  ^!^!^!^tur 
ifcUihe  time  of  doing  the  act  the  agent  professed  tiuxt  he  ^  mandato 
was  acting  for  the  principal  (o)  it  may  be  subsequently  ^^h^*' 
ratified  by  the  principal,  and  become  his  act  just  as 
much  as  if  he  had  authorized  it  beforehand,  for  the 
maxim  is,  omnis  ratihabitio  retrotrahittfr  et  mandato 
priori  asquiparatur  (p). 

An  important  point  on  the  law  of  principal  and  ju  to  the  effect 
agent  is  as  to  the  effect  of  a  person  contracting  with  ^^n iT^enr^*' 
an  agent  giving  credit  to  the  agent ;  of  course,  gene- 
rally speaking,  an  agent  incurs  no  personal  liability, 
and  the  person  contracting  with  him  will  charge  his 
principal,  but  it  may  be  that  it  is  not  known  that  he  is 
an  agent,  or  though  known  that  he  is  an  agent  it  is 
not  known  who  his  principal  is,  or,  though  both  the 
above  facts  are  known,  the  agent  not  contracting  as 
agent  it  may  be  preferred  to  charge  him  to  his  princi- 
pal. The  law  upon  this  point  is  that  if  the  fact  of  the 
person  being  an  agent  is  not  known,  or  though  the 
agency  is  known  the  name  of  the  principal  is  not, 
though  credit  is  first  given  to  the  agent,  the  principal 
on  being  discovered  may  be  sued  (j) ;  but  that  if  the 
principal  is  known,  and  credit  has  yet  been  given  to 
the  agent,  the  principal  cannot  afterwards  be  charged, 
for  the  person  has  made  his  election  (r).    The  leading 


(n)   Ecut  India  Co,  v.  HensUyj  1  Esp.  111. 
io)   Per  Parker,  J.,  Vere  v.  Ashby^  10  B.  &  C.  288. 
(p)  Maclean  t.  Dun%  4  Bing.  722. 

(q)   Paieraon  v.  Oandesequiy  2  S.  L.  C.  360 ;  15  East,  62 ;  Addison  t. 
Gandesequi,  2  S.  L.  C.  369 ;  4  Taunt.  574. 
(r)  ihomaon  ▼.  Davenport,  2  S.  L.  0.  377 ;  9  B.  &  C.  78. 
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Paterson  y. 
GandeaeqvU  ; 
Addison  V. 
Oandeaequi  ; 
ITioauon  v. 
Davenport, 

Cases  in  which 
agent  per- 
sonally liable. 


cases  referred  to  below  of  Paiersan  v.  Oandesejui^ 
Addison  y.  Oandesequi^  and  Thomson  y.  Davenport,  are 
tisnally  quoted  together  upon  this  subject. 

The  cases  in  which,  contrary  to  the  general  rule,  the 
agent  incurs  personal  liability,  may  be  stated  to  be  as 
follows : — 


British  agent 
contracting 
fur  foreign 
principal. 


1.  Where  the  agent  conceals  his  principal.  Here 
we  haye  just  seen  that  though  the  agent  is  liable,  it 
is  in  the  option  of  the  other  contracting  party  on 
discoyering  the  principal  to  sue  either  principal  or 
agent. 

2.  Where  he  acts  without  authority,  or  after  his 
authority  has  determined.  But  if  he  could  not  haye 
known  of  the  determination  of  his  authority  this  would 
not  be  BO ;  thus,  an  action  was  brought  for  necessaries 
supplied  to  a  woman  after  her  husband's  death  whilst 
on  a  foreign  yoyage,  but  before  she  knew  of  his  decease. 
By  his  death  her  authority  to  bind  him  for  necessaries 
was  of  course  reyoked,  and  his  estate  therefore  could 
not  be  liable  for  them,  and  it  was  decided  that  she  was 
not  liable  either  on  the  before-stated  ground  (s). 

8.  Where,  though  haying  authority,  he  exceeds  that 
authority,  or  fraudulently  misrepresents  its  extent. 

4.  Where  he  specially  pledges  his  own  credit. 

5.  Where  though  contracting  as  agent,  he  uses  words 
to  bind  himself,  e.g.,  if  he  coyenants  personally  for 
himself  and  his  heirs  (t). 

It  was  formerly  a  rule  that  where  a  British  agent 


(«)  Snumt  V.  Ilbery,  10  M.  &  W.  1. 

(0  See  hereon,  Tfuimaa  v.  Edvoards^  2  M.  &  W.  216,  and  cases  there 
quoted. 
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contracted  for  a  foreign  principal,  the  British  agent 
might  be  sned,  becanse  it  was  said  there  was  no  respon- 
sible employer ;  bnt  this  is  not  now  so,  the  rule  being 
that  in  all  cases  of  this  kind  it  is  entirely  a  question  of 
intention  whether  nnder  the  particular  circumstances 
the  credit  was  intended  to  be  given  to  the  agent  or  the 
principal  (t^). 

An  agent's  authority  may  be  determined  in  any  of  The  different 
the  following  ways,  t.e. : —  ^*y"  in  which 

^        ^    '  an  agent  8 

authority  may 

1.  By  the  principal's  revocation  of  it,  and  death  will  ^  *^«^«™°«^- 
operate  as  a  revocation.    If  by  the  act  of  the  principal 

the  agency  is  revoked,  in  the  case  .of  a  special  agency 
nothing  further  done  by  the  agent  will  bind  the  prin- 
cipal, but  in  the  case  of  a  general  or  universal  agency, 
the  revocation  will  not  bind  third  persons  until  made 
known  to  them  (x);  for  as  we  have  seen  in  these 
agencies,  the  principal  may  be  bound  if  the  act  comes 
within  the  scope  of  the  agent's  ordinary  authority  (y). 
In  ordinary  cases,  special  notice  should  be  given  by 
the  principal  to  all  persons  who  have  been  in  the 
habit  of  dealing  with  the  agent,  and  in  addition  he 
should  give  a  general  notice  in  the  Gazette. 

2.  By  the  agent's  renunciation  with  the  principal's 
consent. 

3.  By  the  principal's  bankruptcy. 

4.  By  the  object  of  the  agency  being  accomplished* 

5.  By  the  effluxion  of  time ;  and 

6.  By  the  marriage  of  ^feme  sole  agent  {z). 

(tt)  Oreen  r.  Kopke,  25  L.  J.  (C.  P.)  297. 

(x)  Monk  T.  Clayton,  MoU.  270 ;  cited  in  I^iokaon  y.  Brohan,  10  Mod.  110. 

(y)  Ante,  p.  106. 

(«)  See  hereon,  Story  on  Agency,  p.  481. 
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An  agent's  UnlesB  a  Contrary  intention  appears,  the  anthority 

fnciud^^ii  given  to  an  agent  must  be  taken  to  include  all  inci^ 
incidenui  acts,  dental  acts  necessary  for  accomplishing  the  principal 
object ;  for  instance,  a  person  sending  another  to  a  shop 
to  buy  goods  without  giving  him  money,  gives  to 
him  the  necessary  incidental  power  of  pledging  his 
credit  (a). 

The  principal  The  proper  pcrsou  to  sue  on  a  contract  is,  generally 
should*  *^*''*'  speaking,  the  principal  and  not  the  agent,  unless  he 
generally  rae  has  somo  Special  property  or  interest  in  the  subject- 
matter  of  the  contract  by  way  of  commission  or  other- 
wise, e.g.^  a  carrier  or  an  auctioneer  (&).  If  an  agent 
is  remunerated,  he  is  bound  to  use  ordinary  diligence ; 
if  unremunerated,  then,  by  analogy  to  the  case  of  a 
voluntary  bailee  (o),  he  is  only  liable  for  gross  negli- 
gence, unless  he  is  possessed  of  any  special  skill  or  know- 
ledge, when  an  omission  to  use  such  skill,  or  negligence, 
will  be  imputable  to  him  for  gross  negligence  {d) ;  his 
duty  is  always  to  act  fairly  and  honestly,  and  keep 
proper  accounts  and  vouchers,  and  he  may  lose  his  right 
to  any  commission  he  might  otherwise  be  entitled  to 
by  not  doing  so  {e). 


on  contract. 

His  liability 
and  duty. 


Dd  credere 
agent. 


A  dd  credere  agent  is  one  who  agrees  with  his  prin- 
cipal, in  consideration  of  some  additional  compensation, 
to  guarantee  to  him  the  payment  of  debts  to  become  due 
from  buyers.  Although  the  undertaking  of  a  del  credere 
agent  is  certainly  a  collateral  promise  to  answer  for 
the  debt  of  another,  yet  it  has  been  decided  that  his 
engagement  need  not  be  in  writing  (/)  as  is  necessary, 
as  we  have  seen,  in  the  case  of  guarantees  (ff).    The 


(a)  Story  on  Agency,  p.  77. 

(6)  JRolnruon  t.  HtUter,  4  E.  &  B.  954. 

(c)  As  to  which  see  (info,  pp.  89, 90. 

(cO  See  Coggs  t.  Bernard^  1  S.  L.  C.  199;  Lord  Raymond,  909;  Wtbon 
T.  Brett,  11  M.  &  W.  113. 

(e)  See  hereon,  Stainton  y.  The  Carron  Co.,  24  Bear.  353. 

(/)  CouUnirier  v.  ffastie,  8  Ex.  40.  TVtcAAam  v.  Wickham,  2  K.  &  J. 
478. 

(g)  Ante,  p.  40. 
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reason  of  this  is  that  the  contract  of  the  del  credere 
agent  is  not  to  guarantee  the  solvency  of  those  who 
purchase  from  him,  but  it  is  in  substance  a  contract 
with  the  principal  that  if  he  sells  the  goods  he  will  pay 
or  cause  to  be  paid  the  price  to  his  principal. 

Factors  and  brokers  are  peculiarly  mercantile  agents,  Difference 
being  employed  constantly  to  effect  sales ;   the  differ-  ^^^^  . 
ence  between  them  being  that  the  broker  has  not  pos-  broken, 
session  of  the  goods  he  is  selling  for  his  principal,  but 
the  factor  has  (A).     At  common  law,  if  goods  were  Factor's 
placed  in  a  factor's  hands  for  sale,  he  having  only  a  undTis^^ 
power  to  sell  and  not  to  pledge,  he  could  not  give  any  principal  by 
title  by  way  of  pledge,  that  not  being  within  the  usual  common  law, 
scope  of  his  authority,  and  this  bein&;  considered  by  the  «?<*  ^^^^^  **^« 

,.|  JV  J  X  •   i.-  i  XV     Factors  Acta. 

mercantile  community  as  an  undue  restriction  of  the 

operations  of  commerce,  certain  Acts  (i),  usually  known 

as  the  "Factors  Acts,"  have  been  passed.     By  the 

first  of  these  Acts  (6  &  7  G^o.  4,  c.  94)  it  is  provided  (A;)  e  &  7  Oeo.  4, 

that  a  person  intrusted  (that  is  a  factor  or  agent  in-  ^  ^' 

trusted  as  such)  (2)  with  and  in  possession  of  any  bill 

of  lading  is  to  be  deemed  the  true  owner  of  any  goods 

described  in  it  so  far  as  to  give  validity  to  any  sale, 

disposition,  pledge,  or  deposit,  provided  that  the  buyer, 

disponee,  or  pledgee  have  no  notice  of  his  not  being  the 

bondfde  owner.    But  if  any  deposit  or  pledge  is  made 

as  a  security  for  any  pre-existing  demand  the  depositee 

or  pledgee  acquires  only  the  same  interest  that  was 

possessed  by  the  person  making  the  deposit  or  pledge  (m), 

and  if  any  person  accepts  a  deposit  or  pledge  knowing 

that  the  person  is  a  factor  or  agent  he  only  acquires 

such  interest  as  was  possessed  by  the  factor  or  agent  at 

the  time  of  the  deposit  or  pledge  (n). 


(A)  Banng  v.  Corrie,  2  B.  &  Aid.  137. 

(0   6  &  7  Geo.  4,  c.  94;  5  &  6  Vict,  c  39 ;  40  &  41  Vict.  c.  39. 
(k)  Sect.  2. 

(0  Per  BramweU,  L.J.,  Jokrwm  ▼.  Credit  Lyonnais,  L.  R.  3  C.  P.  D.  32 ; 
47  L.  J.  (C.  F^  241. 
(m)  6  &  7  Geo.  4,  c.  94,  s.  3. 
(n)  Sect.  5. 
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6«i6Vict.  By  the  5  &  6  Vict.  o.  39,  it  is  proyided  (o)  that 

^    *  any  agent  entmsted  with  the  possession  of  goods  or  of 

the  docnments  of  title  to  goods  shall  be  deemed  and 
taken  to  be  the  true  owner  of  snch  goods  and  docnments 
so  far  as  to  give  validity  to  any  contract  or  agreement 
by  way  of  pledge,  lien,  or  security  bond  fide  made  by 
any  person  with  such  agent  so  intrnsted  as  aforesaid, 
as  well  for  any  original  loan,  advance,  or  payment  made 
npon  the  security  of  snch  goods  or  documents,  as 
also  for  any  further  or  continuing  advance  in  respect 
thereof,  and  such  contract  or  agreement  shall  be  binding 
and  good  against  the  owner  of  such  goods  and  all 
persons  interested  therein  notwithstanding  the  person 
elaiming  such  pledge  or  lien  may  have  had  notice  that  the 
person  with  whom  such  contract  or  agreement  is  made  is 
only  an  agent. 

The  provisions  of  these  statutes  have  been  held  to 
apply  not  generally  but  to  mercantile  transactions 
only  (p).  It  was  also  held  that  where  a  vendor  had 
been  left  by  his  vendee  in  possession  of  documents  of 
title  to  goods,  he  could  not  under  the  before  mentioned 
Acts  confer  good  title  upon  a  bond  fide  pledgee  (j^). 

40  &  41  Vict.       It  has,  however,  now  been  provided  by  the  40  &  41 
c  39.  yj^t^  0^  39  (|.)  timt  where  any  goods  have  been  sold, 

and  the  vendor  or  any  person  on  his  behalf  continues 
or  is  in  possession  of  the  documents  of  title  thereto, 
any  sale,  pledge,  or  other  disposition  of  the  goods  or 
documents  made  by  such  vendor,  or  any  person  or  agent 
intrusted  by  him  with  the  goods  or  documents  so  con- 
tinuing or  being  in  possession,  shall  be  as  valid  and 
effectual  as  if  such  vendor  or  person  were  an  agent 
or  person  intrusted  by  the  vendee  with  the  goods  or 

(o)   Sect.  1. 

(p)  Wood  ▼.  RoxDcliffe,  6  Hare,  191 ;  Morik  y.  Whitieribury^  2  B.  &  A. 
4S4. 

{q)  Johnson  y.  Cr^U  Lyonnais  Co,j  Johnson  y.  Blumenthal^  L.  R.  3  C.  P.  D. 
32 ;  47  L.  J.,  C.  P.  241. 

(r)  Sect.  3. 


HEBBIN   OF  BILLS  OF  EXCHANGE,  ETC.  118 

docxunents  within  the  meaning  of  the  two  preyioos 
Acts,  provided  that  the  person  to  whom  the  sale,  pledge, 
or  other  disposition  is  made  has  not  notice  that  the 
goods  have  been  previously  sold. 

With  regard  to  the  possession  of  a  vendee  the  40 
&  41  Yict.  c.  39  (s)  also  provides  that  where  any  goods 
have  been  sold  or  contracted  to  be  sold,  and  the  vendee 
or  any  person  on  his  behalf  obtains  the  possession  of 
the  documents  of  title  thereto  from  the  vendor  or  his 
agent,  any  sale,  pledge,  or  disposition  of  such  goods 
or  documents  by  such  vendee  so  in  possession  or  by  any 
other  person  or  agent  intrusted  by  the  vendee  with 
the  documents  within  the  meaning  of  the  two  previous 
Acts,  shall  be  as  valid  and  eilectual  as  if  such  vendee  or 
other  person  were  an  agent  or  person  intrusted  by  the 
vendor  with  the  documents  within  the  meaning  of  the 
previous  Acts,  provided  that  the  person  to  whom  the 
sale,  pledge,  or  other  disposition  is  made  has  not  notice  of 
lien  or  other  right  of  the  vendor  in  respect  of  the  goods. 

Notwithstanding  that  the  authority  of  such  agent 
may  be  revoked  if  he  still  continue  in  possession  of  the 
goods  or  documents  of  title  thereto,  he  can  give  a  good 
title  either  by  sale  or  pledge  to  persons  taking  without 
notice  of  such  revocation  (t). 

The  case  of  Oeorge  v.  Clagett  {u)  is  an  important  George  t. 
decision  on  the  principle  of  set-off  with  regard  to  ^'^^"• 
factors.  It  decides  that  if  goods  are  bought  of  a 
factor,  the  buyer  not  knowing  that  he  is  but  a  factor, 
and  the  principal  sues,  the  buyer  may  set  off  against 
him  any  claim  he  might  have  set  off  against  the  factor 
had  the  action  been  brought  by  him ;  but  if  he  knew 
he  was  a  factor  at  the  time,  then  he  cannot.  And  it 
has  been  decided  that  it  makes  no  difference  that  the 
buyer  had  the  means  of  knowing  that  the  person  with 

(s)  Sect.  4. 

(0  40  &  41  Vict.  c.  39,  s.  2. 

(tt)  2  S.  L.  C.  118  ;  7  T.  R.  359. 
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whom  he  contracted  was  only  a  factor,  and  that  to 
bring  a  case  within  the  principle  of  Oeorge  v.  ClageH, 
and  enable  a  defendant  to  set  np  against  the  principal 
a  set-off  that  he  would  have  been  entitled  to  as  against 
the  factor,  all  that  is  necessary  is  that  actually  he  did 
not  know,  at  the  time  of  the  contracting  and  of  the 
accrual  of  the  set-off,  that  the  person  was  a  factor  {x). 

It  has  also  been  decided,  somewhat  extending  the 
case  of  Oeorge  v.  Clagett,  bnt  yet  strictly  within  its 
principle,  that  though  the  buyer  knew  at  the  time  of 
buying  of  the  person  being  a  factor,  yet  he  is  entitled 
to  this  benefit  of  set-off  if  he  honestly  believed  that 
the  factor  was  entitled  to  sell  and  was  selling  to  repay 
himself  advances  made  for  his  principal  (y). 

A  partnership  may  be  either  actual  or  nominal ; 
actual  where  two  or  more  persons  agree  to  combine 
money,  labour,  or  skill  in  a  common  undertaking 
sharing  profit  and  loss ;  and  nominal  where  a  person 
allows  his  name  to  be  held  out  to  the  world  as  a  part- 
ner without  having  any  real  interest  in  the  concern  (z). 
An  actual  partnership,  again,  may  be  divided  into  the 
ordinary  partnership  where  a  person  has  an  interest 
and  his  name  appears;  and  a  dormant  partnership, 
where  a  person,  though  having  an  interest,  does  not 
appear  to  the  world  as  a  partner.  To  deal  with  the 
simplest  matter  first,  a  nominal  partner  is  not  always 
liable ;  he  is  only  liable  where  he  has  held  himself  out 
to  the  person  seeking  to  charge  him,  and  induced  him 
to  believe  him  to  be  a  partner  (a). 

When  nominal      In  the  casc  last  citcd  below,  Parke,  J.,  in  consider- 

par  ner  la  e.  j^^  whether  or  not  a  person  was  liable  as  a  nominal 

partner,  said:    "If  it  could  be  proved  that  the  de- 

(»)  Borries  v.  Imperiai  Ottoman  Banky  L.  R.  9  C.  P.  38. 

(y)  Warner  ▼.  McKay y  I  M.  &  W.  595.  See  farther,  on  set-ofT  generally, 
post,  pp.  216-218. 

(«)  Waugh  v.  Career^  2  Hen.  Blackstone,  235 ;  1  S.  L.  C.  908,  and 
notes. 

(a)  Dickenson  t.  Vaipy,  10  B.  &  C.  140. 


Partnership. 

Actual 
partner. 

Nomina) 
partner. 


Dormant 
partner. 
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fendant  had  held  himself  out  to  be  a  partner,  not '  to 
the  world/  for  that  is  a  loose  expression,  but  to  the 
plaintiff  himself,  or  nnder  snch  circnmstances  of  pub- 
licity as  to  satisfy  a  jury  that  the  plaintiff  knew  of  it 
and  believed  him  to  be  a  partner,  he  wonld  be  liable  to 
the  plaintiff  in  all  transactions  in  which  he  engaged, 
and  gave  credit  to  the  defendant  upon  the  faith  of  his 
being  a  partner.  The  defendant  wonld  be  bound  by  an 
indirect  representation  to  the  plaintiff  arising  from  his 
conduct,  as  much  as  if  he  had  stated  to  him  directly 
and  in  express  terms  that  he  was  a  partner,  and  the 
plaintiff  had  acted  upon  that  statement."  If,  how- 
ever, a  person  had  express  notice  that  the  person  he 
is  seeking  to  charge  was  only  nominally  a  partner, 
then  it  seems  (b)  (though  this  point  is  not  absolutely 
beyond  doubt  {c)  )  that  he  cannot  be  charged. 

With  regard  to  what  will  be  sufficient  to  constitute  what  will 
an  ordinary  partnership,  the  rule  is  that  to  constitute  constitute  a 

•^   *  *  partnenhip  aa 

persons  partners  amongst  themselves  they  must  share  between  the 
in  profits  and  losses  (d) ;   but  with  respect  to  third  Sye^and  m 
persons,  it  was  formerly  held  that  if  they  shared  in  regards  third 
the  profits  in  any  way,  whether  for  their  own  benefit  P*^*"* 
or  as  trustees  for  the  benefit  of  others,  that  was  suffi- 
cient to  render  them  liable  as  partners  {e).    The  de- 
cisions tending  to  this  point  have  however  been  altered 
in  a  great  measure  by  the  leading  case  of  Cox  v.  Hick- 
man  (/),  and  by  the  statute  28  &  29  Vict.  c.  86. 

The  facts  in  the  case  of  Cox  v.  Hickman  were  Cox  ▼. 
shortly  stated  as  follows :  Two  partners,  S.  and  S.,  ^'*^^"*^' 
becoming  embarrassed,  executed  a  deed  whereby  they 
assigned  their  property  to  trustees,  whom  they  em- 
powered to  carry  on  their  business  under  the  name  of 
the  Stanton  Iron  Company,  and  to  do  all  acts  necessary 
in  such  business,  and  with  power  for  the  majority  of 

(6)   Alderson  ▼.  Pope,  1  Camp.  404,  n. 

(c)  See  Young  v.  Axiellj  cited  in  Wa\tgh  r.  Carver,  1  S.  L.  C.  918. 

Id)  Waugh  v.  Carver,  1  S.  L.  C.  908 ;  2  Hen.  Blackstono,  235. 

(tf)   Chitty  on  Contracts,  215. 

(/)  8  H.  of  L.  Cas.  268. 
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the  creditors  assembled  at  a  meeting  to  male  rules  for 
conducting  the  business,  or  to  put  an  end  to  it,  and 
after  the  debts  had  been  discharged  the  property  ^as 
to  be  re-transferred  by  the  trustees  to  S.  and  S.  Two 
of  the  creditors,  0.  and  N.,  were  named  amongst  the 
trustees,  and  of  these  two  G.  never  acted,  and  N.  only 
acted  for  six  weeks,  and  then  resigned.  Some  time 
afterwards  the  other  trustees,  who  continued  to  carry 
on  the  business,  became  indebted  to  one  H.,  and  gaye 
him  bills  accepted  by  themselves  fer  proc.  the  Stanton 
Iron  Company.  It  was  sought  to  make  0.  and  N.  liable 
on  these  bills  as  being  partners  as  regarded  third 
persons,  they  having,  at  any  rate  for  a  time,  partici- 
pated in  the  profits  of  the  concern,  not  only  as  trustees 
for  the  creditors  generally,  but  also  for  their  own 
advantage  in  their  capacity  of  creditors  of  S.  and  S. 
It  was,  however,  decided  that  there  was  no  partnership 
created  by  the  deed,  and  that,  consequently,  they  could 
not  be  sued  upon  the  bills,  and  that  to  constitute  a 
partnership,  even  with  regard  to  third  parties,  it  must 
be  shewn  that  the  person  or  persons  carrying  on  the 
business  were  duly  authorized  to  do  so  by  the  person 
or  persons  sought  to  be  charged.  "  And  it  appears  to 
be  now  established  "  (from  this  and  other  decisions) 
''  that  although  a  right  to  participate  in  the  profits  of 
a  trade  is  a  strong  test  of  partnership,  and  there  may 
be  cases  where,  from  such  participation  alone,  it  may 
be  inferred,  not  as  a  presumption  of  law,  but  a  fact, 
that  a  partnership  existed,  yet  the  question  whether 
that  relation  does  or  does  not  exist  must  in  each  case 
depend  on  the  real  intention  and  contract  of  the  par- 
ties "  {3). 

28  &  29  Vict.       The  statute  28  &  29  Vict.  c.  86,  provides  as  fol- 
c.  86.  iQ^g . — 

1.  "  The  advance  of  money  by  way  of  loan  to  a 

(9)  Chitty  on  Contracts,  215,  and  see  the  cases  there  cited  in  support  of 
this  statement. 
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person  engaged  or  about  to  engage  in  any  trade  or 
undertaking  upon  a  contract  in  writing  with  such 
person  that  the  lender  shall  receive  a  rate  of  interest 
Tarying  with  the  profits  or  shall  receive  a  share  of  the 
profits  arising  from  the  carrying  on  of  such  trade  or 
undertaking,  shall  not  of  itself  constitute  the  lender  a 
partner  with  the  person  or  persons  carrying  on  such 
trade  or  undertaking,  or  render  him  responsible  as 
such  "  (h). 

2.  ''  No  contract  for  the  remuneration  of  a  servant 
or  agent  of  any  person  engaged  in  any  trade  or  under- 
taking by  a  share  of  the  profits  of  such  trade  or  under- 
taking, shall  of  itself  render  such  servant  or  agent 
responsible  as  a  partner  therein,  nor  give  him  the  rights 
of  a  partner  "  (t). 

3.  "No  person  being  the  widow  or  child  of  the 
deceased  partner  of  a  trader,  and  receiving  by  way  of 
annuity  a  portion  of  the  profits  made  by  such  trader  in 
his  business,  shall,  by  reason  only  of  such  receipt,  be 
deemed  to  be  a  partner  of,  or  to  be  subject  to  any 
liabilities  incurred  by,  such  trader  "  (k). 

4.  "  No  person  receiving  by  way  of  annuity  or  other- 
wise a  portion  of  the  profits  of  any  business  in  con- 
sideration of  the  sale  by  him  of  the  goodwill  of  such 
business,  shall,  by  reason  only  of  such  receipt,  be  deemed 
to  be  a  partner  of,  or  to  be  subject  to  the  liabilities  of, 
the  person  carrying  on  such  business  "  (l). 

In  the  case,  however,  of  any  such  trader  becoming 
bankrupt,  or  compounding  with  his  creditors,  or  dying 
in  insolvent  circumstances,  the  lender  of  any  such  loan, 
or  the  vendor  of  any  such  goodwill,  is  not  to  be 
entitled  to  recover  any  portion  of  his  principal  or 

(A)  28  &  29  Vict.  c.  86,  8.  1. 
(0  Sect.  2. 
(k)  Sect.  3. 
(0  Sect.  4. 
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The  effect  of 
this  statute. 


The  case  of 
Cox  T.  Hick' 
man  goes 
beyond  the 
statute,  and 
is  more 
extensive 
than  it. 


Liability  of 
a  dormant 
partner. 


Liability  of  a 
Arm  for  acts 
done  by  one 
partner  in  it. 


profits  until  the  claim  of  other  creditors  for  value  have 
been  satisfied  (m). 

The  effect  of  this  statute  is  simply  that  in   the 
four  cases  given  the  fact  of  a  participation  of  the 
profits  is  not  per  se  to  be  any  evidence  of  the  existence 
of  a  partnership,  as  it  would  have  been  at  common 
law  (n).    Considering  the  decision  in  the  case  of  Cos^ 
V.  Hickmany  there  appears  to  have  been  but  slight 
occasion  for  the  passing  of  this  Act,  as  under  the  deci- 
sion in  that  case,  as  stated  (o),  it  was  decided  already 
that  the  question  of  partnership  or  no  partnership 
must  always  depend  on  the  intention  of  the  parties, 
and  in  neither  of  the  four  cases  given  in  the  statute 
would  there  ordinarily  be  any  intention  to  create  a 
partnership  (p).    However  the  statute  if  it  does  no 
good  does  no  harm,  and  at  any  rate  puts  the  matters 
mentioned  in  it  very  plainly.     Cox  v.  Hickman  goes 
beyond    the    four   mentioned   cases    in    the   statute, 
and  in  any  question  upon  what  will  be    sufficient 
to  constitute  a  partnership  as  regards  third  persons 
it  is  necessary  to  refer  to  the  statute  and  the  case. 

A  dormant  partner  is  liable  on  contracts  entered  into 
with  the  firm,  and  this  although  he  was  not  known  at 
the  time  to  be  a  partner  (g). 

An  important  point  on  the  law  of  partners  is  as  to  the 
liability  of  members  of  a  firm  for  acts  done  by  others 
of  them.  Partners  as  to  each  other  stand  in  the  posi- 
tion of  general  agents,  and  as  we  have  seen  (r)  that  a 
general  agent  is  able  to  bind  his  principal,  even  though 
without  authority,  if  the  act  comes  within  the  scope  of 
his  ordinary  authority,  so  with  partners,  as  the  great 


(m)  28  k  29  Vict.  c.  86,  s.  5. 

(n)  Chitty  on  Contracts,  220 ;  Broom's  Corns.  541 ;  1  S.  L.  C.  939. 

(o)   Ante,  pp.  115,  116. 

(/>)  See  1  S.  L.  C.  938  939. 

Iq)   Chitty  on  Contracts,  216. 

(r)   Ante^  p.  106. 
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criterion  of  a  partnership  is  that  each  member  stands 

in  the  relation  of  a  principal  to  the  other  members  (s), 

so  the  question  as  to  liability  on  a  contract  made  by  The  question 

one  partner  is  not,  was  it  done  by  the  other's  direct  ^*»**^*^***®*^' 

coiDe  within 

authority,  bnt  did  it  come  within  the  scope  of  the  the  scope  of 
ordinary  partnership  transactions  ?  and  if  so,  then  all  bt^i^^JsT^^ 
the  partners  are  liable  (t).    So,  for.  instance,  thongh  a 
bill  of   exchange    given   without    authority   by   one 
member  of  a  non-mercantile  firm  (e,g,,  solicitors)  would 
not  bind  the  others  as  not  being  within  the  scope  of 
their  business  (u),  yet  if  given  by  a  member  of  a 
trading  partnership  it  would  bind  the  others  (x).    One 
partner  cannot  bind  his  firm  by  a  submission  to  arbi-  Particular 
tration  (y),  nor  by  borrowing  money  («),  nor  by  giving  ^^^' 
a  guarantee  (a),  nor  by  executing  a  deed  unless  author- 
ized by  them  by  deed  (except,  indeed,  as  to  releases ) ; 
but  it  has  been  decided  that  if  a  partner  executes  a 
deed  in  the  presence  of  and  by  the  express  consent  of 
his  co-partners  in  a  matter  in  which  they  are  commonly 
interested,  it  binds  all  (h). 

No  new  member  can  be  introduced  into  a  partnership  introductioo 
firm  without  the  consent  of  all  the  members ;  a  person  is  **J^^°*7 
not  liable  on  contracts  entered  into  before  he  became  a  his  position. 
member  of  a  firm,  and  his  liability  ceases  on  his  leaving 
the  firm,  provided  he  gives  a  general  notice  in  the 
Chzette,  and  also  a  particular  notice  to  persons  who 
have  been  in  the  habit  of  dealing  with  the  firm  (c),  and 
though,  of  course,  his  liability  continues  in  respect  of 
debts  incurred  whilst  he  was  a  member  of  the  firm,  yet 
if  any  creditors  expressly  or  impliedly  accept  the  credit 
of  the  new  instead  of  the  former  firm,  this  exonerates 


(«)  See  Cox  v.  ffickmany  cited  ante^  p.  115. 
(0  Sandiland  ▼.  Marshy  2  B.  &  Aid.  672. 
(u)  Harmon  t.  Johnson,  2  £1.  &  Bl.  61. 
(x)  Kirk  V.  Biurton,  9  M.  &  W.  284. 
(y)  SUad  t.  Salty  3  Bing.  101. 
(«)  rtshar  Y.  Taylor,  2  Hare,  218. 
(a)  HasUhcm  \.  Ywng,  L.  R.  5  Q.  B.  833. 
(6)  BaU  V.  Dunsterville,  4  T.  R.  313. 
(c)  Kirioan  v.  Kirwan,  2  C.  &  M.  617. 
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him  from  liability.  Ab  to  a  dormant  partner,  it  will 
always  be  sufficient  for  him  to  give  notice  only  to 
the  persons  who  knew  of  his  connection  with  the 
firm  (i). 

How  a  pirtner-     A  partnership  is  liable  to  be  dissolved  in  any  of  the 

ship  may  be       «  n       .  /  v 

diaioiTed.        following  way s  (e) : — 

1.  By  effluxion  of  time ; 

2.  By  mutual  consent ; 

3.  If  a  partnership  at  will  by  a  notice,  unless  such 
dissolution  would  be  in  ill  faith,  or  would  work  irre- 
parable injury ; 

4.  By  a  general  assignment  by  one  or  more  partners, 
or  by  execution  on  the  partnership  effects  by  a  creditor 
of  one  of  the  partners,  or  by  an  assignment  of  his  share 
in  the  business,  or  by  his  bankruptcy,  or  outlawry,  or 
attainder  for  treason  or  felony ; 

5.  By  death  of  a  partner ; 

6.  By  marriage  of  a  female  partner ;  and 

Grounds  7.  By  decree  of  the  Chancery  Division  of  the  High 

Sance?  wiU  ^^^^^  ^^  Justicc,  which  wiU  be  granted   on  any  of 
decree  a  the  following  grouuds ; 

diasolution. 

1.  Where  the  partnership  originated  in  any  fraud, 

misrepresentation,  or  oppression. 

2.  Where  one  of  the  partners  has  been  guilty  of 

some   gross   misconduct  in  the   partnership 
matters,  acting  in  breach  of  the  trust  and 

(i)  Evans  ▼.  Drvmnwnd,  4  Esp.  89. 

\e)  See  Chitty  on  Contracts,  236-238 ;  Snell*8  Principles  of  Equity,  428. 
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confidence  between  the  partners,  or  where  he 
wilfully  and  permanently  absents  himself  firom 
the  business. 

3.  Where  there  have  been  continual  breaches  of 

the  partnership  contract. 

4.  Where  by  reason  of  disagreement  between  the 

partners,  it  has  become  impossible  to  carry 
on  the  partnership  business. 

5.  Where  an  active  partner  becomes  permanently 

insane  (J). 

All  partners  must  be  competent  to  contract,  so  that  All  partners 
neither  an  infant  nor   a  married  woman  (except  by^°^^!^®^^^ 
special  custom,  or  in  cases  in  which  she  is  to  be  con-  to  contract. 
sidered  as  9k  feme  sole  {g))  can  be  a  partner,  though  an 
alien  may  now  be,  unless  the  partnership  embraces  the 
holding  of   a  British   ship   or  ships,  or  any  share 
therein  (A).    An  executor  of  a  deceased  partner  may  be 
let  in  as  a  partner,  but  he  becomes  liable  personally 
as  any  other  partner,  though  he  is  simply  acting  in 
trust,  and  not  himself  taking  any  benefit  (t).    On  the 
death  of  a  partner  his  interest  in  the  partnership  stock 
goes  to  his  executors,  and  the  outstanding  debts,  &c., 
go  to  the  suryiving  partners,  but  they  are  trustees  for 
the  representatives  of  the  deceased  partner  to  the 
extent  of  his  share  or  interest  (A;). 

In  an  action  against  partners  it  is  not  now  necessary  Partners  may 
to  sue  all  the  members  in  their  individual  names,  but  JUeir  Mrtner- 
they  may  be  sued  in  the  name  of  the  firm  (Z),  and,  on  ship  name 

____^ under  the 

Judicature 

(/)  Snell's  Principles  of  Equity,  497-500.  Act,  1875. 

(£)  See  post  J  ch.  rii.  p.  184. 

(A)  See  33  Vict.  c.  14,  s.  14 ;  post^  ch.  vii.  pp.  195,  196. 

(t)    Wightman  v.  Townroe,  1  M.  &  S.  412. 

(k)  This  pertains  more  to  the  Principles  of  Equity,  and  the  student  is 
referred  to  Mr.  Snell's  work  thereon,  495-504. 

(0  Judicature  Act,  1875,  Order  xvi.  r.  10 ;  and  see  also  Oi*der  ix.  r.  6. 
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judgment  against  partners  in  the  name  of  the  firm^ 
execution  may  issue  in  any  of  the  following  ways  : — 

(1.)  **  Against  any  property  of  the  partners  as  such  ; 

(2.)  "  Against  any  person  who  has  admitted  on  the 
pleadings  that  he  is,  or  has  been  adjudged  to  be,  a 
partner ; 

(3.)  **  Against  any  person  who  has  been  served  as  a 
partner  with  the  writ  of  summons,  and  has  failed  to 
appear. 

''If  the  party  who  has  obtained  judgment  claims 
to  be  entitled  to  issue  execution  against  any  other 
person  as  being  a  member  of  the  firm,  he  may  apply  to 
the  Court  or  a  judge  for  leave  so  do ;  and  the  Court 
or  judge  may  give  such  leave  if  the  liability  be  not  dis- 
puted, or,  if  such  liability  be  disputed,  may  order  that 
the  liability  of  such  person  be  tried  and  determined  in 
any  manner  in  which  any  issue  or  question  in  an  action 
may  be  tried  and  determined  "  (m). 

Remediea  At  commou  law  as  a  general  rule  one  partner  could 

between  j^^^  g^^  another.  .  This  rule  was,  however,  subject  to 

these  exceptions,  viz : — (1)  where  an  account  had  been 
gone  through  between  the  parties,  and  a  balance  struck 
and  agreed  on ;  (2)  where  money  had  been  received 
by  one  partner  for  the  private  use  of  the  other,  and 
wrongfully  carried  to  the  partnership  account;  and 
(3)  where  one  partner  had  improperly  used  the  partner- 
ship name  in  making  a  promissory  note  for  his  own 
private  debt,  and  it  had  been  paid  by  the  other  (n). 
The  proper  remedy  between  partners  was  formerly 
in  the  Court  of  Chancery  for  a  dissolution  and  ac- 


(m)  Judicature  Act,  1875,  Order  xui.  r.  8.    See  hereon  Indermaur's 
Manual  of  Practice,  85,  86. 
(n)  Chitty  on  Contracts,  225. 


partners. 
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count  (o),  and  it  is  clear  that  now,  T?liere  formerly  a 
bill  in  Chancery  would  have  been  necessary,  the 
plaintiff,  by  his  writ  in  the  High  Court  of  Justice,  must 
claim  an  account,  and  the  proper  diyision  for  such 
accounts  is  the  Chancery  Division,  such  matters  being 
specially  assigned  to  that  division  (p),  so  that  for  all 
practical  purposes  this  matter  stands  on  the  same 
footing  as  before. 

Bills  of  exchange,  promissory  notes,  and  cheques 
being  all  choses  in  action,  it  will  be  well  first  to  devote 
a  few  lines  to  the  explanation  of  that  term.    A  chose  Cfums  in 
in  action  may  be  defined  as  signifying  some  outstanding  ^^*<^* 
thing,  and  the  right  of  action  in  respect  of  that  thing  (g), 
e.g,y  where  any  debt  is  owing  to  a  person ;  and  originally 
choses  in  auction  could  not  be  assigned  or  transferred,  chosea  in 
the  policy  of  our  laws  being  to  prevent  the  springing  ^^  "LTgnlbio 
up  of  litigation  (r),  and  the  only  way  of  affecting  such  at  law. 
an  object  was  by  giving  to  any  assignee  a  power  of 
attorney   to  sue  in  the  assignor's  name.    But  such 
assignments  were  allowed  in  equity,  and  to  the  original 
common  law  rule  there  have  grown  up  exceptions  as  Exceptions  to 
foUows :—  *^»*  '"^^• 

1.  Contracts  made  with  the  sovereign  (s) ; 

2.  Bills  of  exchange,  promissory  notes,  and  cheques 
by  force  of  the  custom  of  merchants ; 

3.  Bills  of  lading  by  force  of  18  &  19  Vict.  c.  Ill ; 

4.  Bail  bonds  (t) ; 

5.  Life  policies  by  force  of  30  &  31  Vict.  c.  144, 

(o)  See  Sneirs  Principles  of  Eqaity,  495. 

Ip)  Judicature  Act,  1873,  s.  34. 

(7)  Brown's  Law  Diet.  61,  title  "Chose." 

(r)  See  Co.  Litt.  214  a. 

(s)  See  Broom's  Corns.  431. 

(0  See  Stat,  of  4  &  5  Anne,  c.  16,  s.  120. 
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provided  notice  in  writing  is  given  to  the  insnranoe 
office; 

6.  Marine  policies  by  force  of  31  &  32  Vict.  c.  86 ; 

7.  Assignments  of  cJioses  in  action  of  a  bankrupt  in 
pursuance  of  the  Bankruptcy  Act,  1869  (u) ;  and 

j^I^ture^         8.  By  the  Judicature  Act,  1873  (v),  it  is  now  pro- 
Act,  1873,       vided  that  "  any  absolute  assignment  by  writing  under 
^^t^^  "^**"      *^®  ^*^^  ^^  *^®  assignor  (not  purporting  to  be  by  way 
of  charge  only)  of  any  debt  or  other  legal  chose  in 
action,  of  which  express  notice  in  writing  shall  have 
been  given  to  the  debtor,  trustee,  or  other  person,  from 
whom  the  assignor  would  have  been  entitled  to  receive  or 
claim  such  debt  or  chose  in  action,  shall  be,  and  be  deemed 
to  have  been,  effectual  in  law  (subject  to  all  equities 
which  would  have  been  entitled  to  priority  over  the 
right  of  the  assignee  if  this  Act  had  not  passed),  to 
pass  and  transfer  the  legal  right  to  such  debt  or  chose 
in  action  from  the  date  of  such  notice,  and  all  legal  and 
other  remedies  for  the  same,  and  the  power  to  give  a 
good  discharge  for  the  same  without  the  concurrence 
of  the  assignor :  Provided  always,  that  if  the  debtor, 
trustee,  or  other  person  liable  in  respect  of  such  debt 
or  chose  in  auction  shall  have  had  notice  that   such 
assignment  is  disputed  by  the  assignor  or  any  one 
claiming  under  him,  or  of  any  other  opposing  or  con- 
flicting claims  to  such  debt  or  chose  in  action,  he  shall 
be  entitled,  if  he  thinks  fit,  to  call  upon  the  several 
persons  making  claims  thereto  to  interplead  concerning 
the  same,  or  he  may,  if  he  thinks  fit,  pay  the  same 
into  the  High  Court  of  Justice  under  and  in  conformity 
with    the   provisions   of   the   Acts  for   the  relief  of 
trustees." 

The  effect  of  this  provision  is  now  to  make  it  the 

{u)  32  &  33  Vict.  c.  71,  8.  111. 
(o)  36  &  37  Vict.  c.  66,  s.  25  (6). 
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general  mle  that  ehoses  in  action  are  assignable  so  as 
to  enable  the  assignee  to  sue  in  his  own  name  if  notice 
in  writing  is  given  to  the  holder  of  the  eho9e^  but  the 
student  will  notice  that  the  enactment  does  not  extend 
to  assignments  by  way  of  charge,  but  only  to  absolute 
assignments. 

Bills  of  exchange,  promissory  notes,  and  cheques.  The  origin  of 
owe  their  origin  to  the  law  merchant.    The  system  of  of \xch«^. 
exchange  did  not  originate  in  England,  but  was  an- 
ciently made  use  of  at  Athens,  some  proyinces  of  France, 
and  some  few  other  places,  and  brought  to  perfection 
in  Italy,  from  whence  it  appears  to  have  been  intro- 
duced to  our  country.    A  bill  of  exchange  may  be 
defined  as  a  written  order  or  request  by  one  person  to 
another  to  pay  a  certain  sum  of  money  to  him  or  bearer 
or  order :  a  promissory  note  as  a  written  promise  by 
one  person  to  another  to  pay  a  certain  sum  of  money 
to  him  or  bearer  or  order  (a?) ;  and  a  cheque  as  a  written 
order  by  a  customer  to  his  banker  to  pay  a  certain  sum 
to  a  person  therein  specified  or  bearer  or  order.    For 
those  not  conversant  with  such  matters  to  properly 
understand  the  subject  it  seems  necessary  to  first  ex- 
plain the  advantages  to  be  derived  by  the  means  of  lulls 
of  exchange,  and  this  is  best  shewn  by  an  example.  Explanation 
Suppose  B.  to  owe  money  to  A.,  but  it  has  been  ar-  ^eri^Ia'from' 
ranged  that  payment  shall  not  be  made  for  say  three  the  use  of 
months;  in  the  ordinary  course  of  things  A.  would ^jJ]["^J^^ 
simply  have  to  wait  that  time  for  his  money,  which  he  promissory 
would  be  deprived  of  using  for  that  period.    But  A.  may  '*°*^' 
draw  a  bill  of  exchange,  directed  to  B  ,  requesting  him 
to  pay  to  him  or  his  order  the  amount  due  three  months 
after  date,  and  A.  would  here  be  called  the  drawer,  and 
also  the  payee,  as  it  is  payable  to  him,  and  B.  would  be 
called  the  drawee.  At  first  this  would  not  have  full  effect, 
but  B.,  the  drawee,  then  signifies  his  acquiescence  in  it 


(^)  A  bank  note  is  in  effect  a  promissory  note  payable  to  bearer  on 
demand.     See  Byles  on  Bills,  p.  9. 
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by — as  it  is  called — accepting  it,  that  is,  writing  the 
word  "  Accepted  "  across  it  and  signing  his  name,  and  it 
is  then  handed  back  to  the  drawer  and  payee,  A.  (y)  The 
advantage  to  A.  is  that  he  can  then  transfer  it  oyer  to 
any  one  to  whom  he  in  his  turn  may  owe  money,  who 
will  at  the  proper  time  get  payment  from  the  acceptor, 
and  thus  the  original  drawer  quickly  turns  his  money 
oyer.  If  the  bill  is  payable  to  him  or  bearer,  the 
transfer  is  effected  by  simply  handing  it  oyer ;  if  to 
him  or  order,  by  his  indorsing  his  name  on  the  back, 
when  he,  in  addition  to  being  the  drawer,  becomes  an 
indorser,  and  the  person  to  whom  he  indorses  it  an 
indorsee,  who  in  his  turn  may  indorse  it  oyer  to  some 
one  else,  and  so  it  may  pass  on  to  any  extent.  When 
the  time  mentioned  in  the  bill  is  up,  and  the  bill 
therefore  becomes  due,  the  then  holder  of  it  presents  it  to 
the  person  who  originated  it,  yiz.,  the  acceptor ;  and  if  he 
pays  it,  the  bill  has  operated  and  been  used  as  money, 
and  seryed  as  such  between  the  other  parties,  though 
actually  no  money  has  passed  between  them.  The  bill 
might  eyen  haye  a  still  more  extended  operation,  for  it 
need  not  necessarily  be  made  payable  to  the  drawer. 
Say  B.  in  India  owes  money  to  A.  here,  who  in  his 
turn  owes  money  to  G.  in  India :  A.  can  draw  a  bill  on 
B.  payable  to  C.  and  send  it  to  India ;  and  it  can  be 
accepted  and  placed  in  G.'s  hands,  who,  when  it  is  due, 
obtains  payment  from  B.,  and  A.'s  debt  to  him  is  thus 
liquidated  without  the  actual  transmission  of  money 
from  England  to  India.  A  promissory  note  is  not 
quite  so  practically  useful  as  a  bill  of  exchange,  but 
nearly  so,  and  remarks  as  to  the  one  will  generally  apply 
to  the  other.  To  take  an  example  of  one :  if  B.  owes 
money  to  A.  he  can  sign  a  promissory  note,  of  which 
he  will  be  called  the  maker,  to  pay  at  a  certain  time  to 
A.  (who  will  be  called  the  payee),  or  order,  or  bearer, 
and  A.  can  then  transfer  it  oyer  to  any  one  to  whom 
he  owes  money,  becoming  if  he  indorses  it  an  indorser. 


(.»/)  As  to  acceptance  see  now,  41  Virt.  c.  13,  pos/,yi.  128. 


HEREIN  OF  BILLS  OF   EXCHANGE,   ETC.  127 

and  the  person  to  whom  he  indorses  it  an  indorsee, 
and,  when  due,  it  will  be  presented  to  the  maker  and 
payment  obtained.  Of  course  in  both  the  bill  of  ex- 
change and  the  promissory  note  the  ultimate  holder's 
claim  is  not  only  against  the  founder  of  the  bill  or 
note,  but  if  he  acts  properly  (as  is  hereafter  detailed)  he 
has  a  claim  against  every  prior  party.  The  following  is  Form 
a  form  of  a  bill  of  exchange  and  of  a  promissory  note  ejchiUe  and 

respectively :  of  promissory 


not«. 
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months  after  date^j^  on  demand,  or  at  sight,  or  Stamp  varying 

•  months  after  sight,  orj^  some  other  period]  pay  to  my  according  to 

order  [or  pay  to  the  order  o^.  F.,  or  pay  to  E.  F.  or  bearer] 
Five  hmidred  pomids  for  viAe  received. 

A.  B. 

To  Mr.  0.  D.,  of,  &o. 

Form  of  a  Pbohissobt  Note. 

months  after  date  [or  on  demand,  or  at  sight,  or g^^^p  varying 

months  after  sight,  or  at  some  other  period]  I  promise  to  pay  according  to 
to  0.  D.  or  order  [or  to  0.  D.  or  bearer]  Five  hundred  pounds  *'"^"'»^- 
for  value  received. 

A.  B. 

On  these  forms  it  should  be  remarked  that  there  is  no 
virtue  in  the  words  at  the  end  of  each,  "  for  value  re- 
ceived," and  that  the  instruments  would  be  just  as  valid 
if  those  words  were  omitted.  If  the  words  "  or  order  " 
or  '^  or  bearer  "  are  not  inserted  the  instrument  will  not 
be  negotiable  as  a  bill  of  exchange  or  promissory 
note  (2),  though  now,  in  consequence  of  the  provision 
of  the  Judicature  Act,  1873,  before  mentioned,  the 
debt  might  be  assigned  as  therein  provided  (a).  Bills  Bills  and  notes 
of  exchange  and  promissory  notes  are  by  custom  "^tL^  1°  d 
required  to  be  in  writing,  and  it  is  also  expressly  pro-  so  must  an 

acceptance 
■  on  a  bill. 


(?)  Byles  on  Bills,  85. 
(a)  See  antc^  p.  124. 
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Two  classes 
of  persons 
liable  on  bills 
and  notes. 


Tbe  engage- 
ment of  an 
acceptor  of 
A  bill  is  to 
pay  according 
to  its  tenor. 


Acceptance 
for  honour, 
or  supra 
protest. 


vided  by  statute  Q>)  that  the  acceptance  of  an  inland 
bill  mnst  be  in  writing  on  Buch  bill,  and  this  is  now 
equally  necessary  in  the  case  of  a  foreign  bill  (e)« 
With  regard  to  such  acceptance  it  was  held  that  the 
mere  writing  by  the  drawee  of  his  name  across  the 
instrument  without  adding  the  word  "accepted  "  was  not 
a  sufficient  acceptance  to  satisfy  the  statute  (d).  The 
contrary  has,  however,  now  been  proyided  by  statute, 
so  that  the  simple  signature  of  the  drawee  across 
the  bill  is  sufficient  (e). 

From  the  foregoing  remarks  the  student  will  have 
observed — as  indeed  has  been  expressly  pointed  out — 
that  there  are  two  classes  of  persons  liable  on  bills  of 
exchange  and  promissory  notes,  viz.,  (1)  Those  pri- 
marily liable  on  a  bill,  who  are  the  acceptor  or  acceptors, 
and  on  a  note  the  maker  or  makers;  and  (2)  Those 
not  so  primarily  liable,  who  are  the  drawer  and  the 
indorser  or  indorsers,  and  therefore  the  positions  of 
the  parties  are  similar  to  that  of  creditor,  principal 
debtor,  and  surety,  the  holder  for  the  time  being,  being 
the  creditor,  the  acceptor  of  a  bill  or  maker  of  a  note 
the  principal  debtor,  and  all  other  parties  the  sureties. 

The  engagement  of  the  acceptor  is  to  pay  the  bill 
according  to  its  tenor  (/),  and  as  a  general  rule  only  he 
can  accept  a  bill  to  whom  it  is  addressed,  but  to  this 
rule  there  is  an  exception,  for  suppose  the  person  to 
whom  the  bill  is  directed  cannot  be  found,  or  through 
infjEincy  or  any  other  cause  cannot  accept,  some  other 
person  may  accept  for  him  to  prevent  his  being  sued, 
and  such  an  acceptance  is  called  an  acceptance  for 
honour  {g\  and  such  an  acceptor,  an  acceptor  for 


(6)  1  &  2  Geo.  4,  c.  78,  s.  2. 

(c)  19  k  20  Vict.  c.  97,  s.  6. 

((0  Hindehaugh  v.  Blakey,  26  W.  R.  480. 

(e)  41  Vict.  c.  13. 

(/)  Byles  on  Bills,  187. 

(g)  It  is  sometimes  also  called  an  acceptance  supra  protest,  because  it 
can  only  be  so  accepted  after  the  bill  has  been  protested.  See  Byles  on 
Bills,  267. 
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honour  (h).  An  acceptance  for  honour  is  not  of  con- 
stant occnrrence.  The  person  to  whom  the  bill  is 
directed,  and  who  becomes  the  acceptor,  may  be  either 
an  ordinary  acceptor  who  owes  money  to  the  drawer,  or 
an  accommodation  acceptor,  i.e.,  one  who  accepts  with- 
out consideration  for  the  convenience  of  the  drawer, 
and  with  a  view  to  his  raising  money  upon  it,  or  other- 
wise using  it  (t).  An  accommodation  acceptor  is  Liability  of  an 
equally  liable  as  any  ordinary  acceptor  to  pay  the  bill  fpco™™<^f- 

*         •'  •'  ■'  ,      .  tjon  acceptor. 

to  any  holder  except  the  drawer,  and  it  is  no  defence 
to  an  action  by  an  indorsee  for  value  against  an  accom- 
modation acceptor  who  has  received  no  consideration, 
that  at  the  time  the  plaintiff  took  the  bill  he  knew  the 
defendant  had  received  no  value  and  even  took  it  after 
it  was  done ;  unless,  indeed,  the  defendant  took  it  of  a 
person  who  held  it  for  a  particular  purpose,  and  was 
therefore  guilty  of  a  breach  of  trust  in  transferring  it 
to  the  plaintiff,  and  the  plaintiff  at  the  time  of  taking 
it  was  cognizant  of  the  circumstances  {k).  The  drawer 
of  a  bill  for  whose  accommodation  it  has  been  accepted 
is  bound  to  indemnify  the  accommodation  acceptor  (Z) ; 
but  if  an  accommodation  acceptor  in  an  action  brought 
against  him  on  the  bill  to  which  he  evidently  has  no 
defence,  yet  does  defend  it,  he  cannot  recover  against 
the  person  accommodated  the  costs  of  the  action  (m). 
Parol  evidence  may  always  be  given  to  shew  that  as 
between  the  original  parties  to  a  bill  there  was  no 
consideration,  or  that  the  consideration  has  failed,  or 
that  a  fraud  has  been  practised  on  the  defendant. 
Following  however  the  general  rule  that  parol  evidence 
may  never  be  given  to  contradict  or  vary  a  written 
contract  (n),  evidence  of  some  contemporaneous  parol 
agreement  entered  into  between  the  parties  cannot  be 


(A)  Byles  on  Bills  268., 

(t)  Broom's  Corns.  438. 

(k)  Byles  on  Bills,  123-131. 

(0  Ibid.  132. 

(m)  Beech  t.  Jonet,  5  C.  B.  696. 

(n)  See  ante^  p.  23. 
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Aa  acceptance 
may  be  either 
general  or 
qualified,  but 
a  drawer  is 
entitled  to  a 
general 
acceptance. 

The  rules  as  to 
bilU  apply 
generally 
equally  to 
promissory 
notes. 


An  indorse- 
ment of  a  bill 
or  note  may  be 
special  or  in 
blank. 


Position  of 
indorsers. 


Indorsement 
atttureooura. 


Sale  of  a  bill 
or  note. 


admitted  to  contradict  or  vary  the  contract  which 
appears  on  the  face  of  the  bill  (o). 

The  acceptance  to  a  bill  may  be  made  in  two  different 
ways ;  it  may  be  either  a  general  or  absolute  accept- 
ance (and  the  drawer  is  not  bound  to  receive  any 
acceptance  other  than  this),  or  it  may  be  a  qualified 
acceptance  (p). 

The  maker  of  a  note  may  also  simply  promise  to  pay 
generally,  or  in  some  qualified  way.  If  he  has  made 
the  note  without  consideration  he  will  stand  in  the 
same  position  as  an  accommodation  acceptor,  and,  gene- 
rally speaking,  the  rules  as  to  bills  of  exchange  apply 
equally  to  promissory  notes. 

A  person  indorsing  a  bill  or  note,  may  either  make 
his  indorsement  specially,  or,  as  it  is  sometimes  called, 
in  full,  i.e,,  to  some  particular  person,  or  in  blank,  by 
simply  signing  his  name ;  and  when  this  latter  course 
is  taken  it  may  be  transferred  by  mere  delivery, 
although  originally  payable  to  order  (q).  Although, 
as  has  been  said,  parties  other  than  the  acceptor  of  a 
bill  and  maker  of  a  note  stand  but  in  the  position  of 
sureties  for  those  persons  respectively,  yet  as  between 
each  other  they  stand  in  the  relation  of  principals, 
every  indorser  being  looked  upon  in  the  light  of  a  new 
drawer  (r)  ;  any  indorser  may,  however,  so  indorse  a  bill 
as  to  be  under  no  liability  on  it  by  putting  after  his  name 
the  words  "  sans  recours,'*  or,  "  without  recourse  to  me," 
or  words  to  the  like  effect  (s),  e.ff.,  if  A.  has  a  bill  pay- 
able to  his  order  and  accepted  by  B.,  and  C.  is  willing 
to  purchase  it  of  him  and  look  only  to  B.  to  pay  it,  the 
transaction  might  be  effected  safely  in  this  way.  With 
regard  also  to  a  person  transferring  a  bill  or  note,  if  it 

(o)    Young  v.  Austen^  L.  R.*  4  C.  P.  553 ;  Aubrey  ▼.  Crux,  L.  R.  5 
C.  P.  37. 

(p)  Byles  on  Bills,  195, 196. 
Iq)  Ibid.  151. 
(r)  Ibid.  153. 
(0  Ibid.  154. 
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is  payable  to  bearer  and  he  transfers  it — as  he  may  do — 
without  indorsement,  this,  generally  speaking,  operates 
as  a  sale  of  the  security,  and  no  action  will  in  such  a 
case  lie  against  the  transferor  in  the  event  of  the  dis- 
honour of  the  instrument  (t). 

A  bill  may  be  accepted  or  a  note  made,  or  either  Accepting, 
may  be  indorsed  by  an  agent  "  per  fyroeuration"  and  ,™Som^' ^' 
as   these  words  shew  that  he  is  acting  under  Bome  p^  procura- 
particular  authority,  it  is  the  duty  of  the  taker  of '"^ 
any  such  instrument  to  inquire  into  the  extent  of  it, 
and  if  the  agent  has  no  authority,  or  has  exceeded  it, 
the  principal  will  not  be  liable  (ti),  and  it  seems  that 
if  a  person  without  any  authority  does  such  an  act  he 
may  be  sued  for  the  misrepresentation  which  is  con- 
tained in  it,  even  although  he  did  not  do  it  fraudulently, 
but  that  he  cannot  himself  be  charged  as  the  acceptor 
of  the  bill,  because  no  one  can  be  liable  as  acceptor  but 
the  person  to  whom  the  bill  is  addressed,  except  an 
acceptor  for  honour  (x). 

If  an  executor  or  administrator,  or  any  other  person  Liability  of 
in  a  like  capacity,  indorses  a  bill  without  restrictins:  his  *"<?^?^  ^\ 

,,*•''  "  adminuitnitor 

liability,  he  will  incur  personal  responsibility  on  it ;  if  accepting, 
he  does  not  desire  to  do  this  he  should  indorse  "  sans  re-  jJJJorsS/^ 
eours"  or  expressly  confine  his  liability  to  the  extent  of 
the  estate  of  which  he  is  executor  or  administrator  (y). 

Bills  and  notes  may  be  made  payable  at  different  The  ways  in 
times,  i.e.,  on  demand,  at  sight,  on  presentation,  or  so  ^^  *^*^^'i"^ 
many  days  or  months  after  a  certain  time,  and  the  most  made  payable, 
usual  kind  of  bills  or  notes  are  those  payable  a  certain 
fixed  time  after  date,  and  it  is  important  to  observe  that 
the  term  "  month  "  in  a  bill  or  note  signifies  a  calen- 
dar month  (z).    These  instruments  are  not  payable  at 

(f)  Byles  on  Bills,  161,  and  cases  there  quoted. 

(ti)  Broom's  Corns.  450,  451. 

(x)  Poim  T.  Waiter,  3  B.  &  A.  114. 

(y)  Byles  on  Bills,  58. 

(«)  Ibid.  82,  cMte,  p.  26. 

K   2 
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the  exact  end  of  the  time  named  in  them,  but  in  addi- 
tion to  that  time  there  is  allowed,  by  the  cnstom  of 
Days  of  grace,  merchants,  three  farther  days  which  are  called  ^'days 
of  grace,"  so  that  a  bill  dated  the  1st  of  January,  and 
payable  three  months  after  date,  is  not  actually  due  and 
No  days  of      payable  nntil  the  4th  of  April  (a).     These  "days  of 
mrtrumeiits     g^^ce  "  do  not  of  conrsc  exist  in  bills  or  notes  payable  on 
payable  on       demand,  and  they  are  not  now  allowed  on  bills  or  notes 
sight^or  on      payable  at  sight  or  on  presentation,  it  being  provided 
presentation,    that  SHch  instruments  drawn  after  the  14th  of  August, 
1871,  shall  for  all  purposes  whatsoever  be  deemed  to  be 
bills  or  notes  payable  on  demand  (b). 

^here  no  ^1  fciUg  or  notos  in  which  no  time  for  payment  is 

bill  or  note  Specified  are  deemed  payable  on  demand  (c),  and  with 
deemed  pay-  regard  to  instruments  so  payable  it  should  be  noted  that 
demand.  it  is  uot  ncccssary  before  bringing  an  action  thereon 

The  Statute  of  that  any  demand  should  actually  be  made,  and  the 
from  the  Statute  of  Limitations  will  run  from  the  date  of  making 


runs 


date  of  instru-  fj^Q  instrument  and  not  from  the  time  of  demand  (d) : 

ments  navable  \   /  ' 

on  demand.  hut  if  an  instrument  is  made  payable  a  certain  time 
after  demand,  e.g.,  one  month  after  demand,  then  the 
statute  does  not  commence  to  run  until  a  demand  has 
been  made  and  the  period  named  after  such  demand  has 
expired  (e). 

QucBre,  how-  As  to  bills  or  uotes  payable  at  sight  or  on  presenta- 
when  k'^^ns  *^^°'  ^^  *  Certain  time  after  sight  or  presentation,  the 
in  buia  or  rulc  Is  that  as  no  right  of  action  accrues  until  after 
orrapresfn-*'  pres^iitnient,  the  statute  does  not  commence  to  run 
ution.  until  presentment  or  the  lapse  of  the  time  specified 

after  presentment  (/). 

(a)  Byles  on  Bills,  209.  "  Days  of  grace  are  so  called  because  they  were 
formerly  allowed  the  drawee  as  a  favour;  but  the  laws  of  commercial 
countries  have  long  since  recognised  them  as  a  right."    Ibid. 

(6)  34  &  35  Vict.  c.  74,  s.  2. 

(c)  Byles  on  Bills,  215. 

(d)  Ibid.  347. 

(c)  Thorpe  v.  Coombej  R.  &  M.  388. 

(/)  Byles  on  Bills,  346,  347.  Whether  this  is  so  now  with  regard  to 
bills  or  notes  simply  payable  at  sight  or  on  presentation,  may  however 
in  the  opinion  of  the  author  be  considered  very  doubtful,  the  34  &  35  Vict. 
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If  a  bill  or  note  contains  no  date,  parol  evidence  is  Parol  evidence 

1  •         '1.1         A 

admissible  to  supply  the  time  of  its  having  been  made,  ^"pi^  a  d^^. 
Foreign  bills  are  often  drawn  payable  at  a  "  usance  "  usance. 
or  two  or  more  '^  usances,"  which  signifies  the  period  or 
periods  customary  for  payment  between  the  two  coun- 
tries where  the  bills  are  drawn  and  payable  respect- 
ively (g). 

"  A  person  who  accepts  a  bill  of  exchange  or  makes  As  to  present- 
a  promissory  note  payable  on  a  given  day  is  liable  to  ™  tice^o? 
pay  it  when  that  day  arrives,  though  no  demand  is  dishonour. 
made.      He  must,  be  aware  of  the  contract  he  has 
entered  into,  and  he  has  no  right  to  say  that  he  is 
taken  by  surprise,  for  he  is  bound  to  provide  for  pay- 
ment on  the  day  when  the  bill  becomes  due  "  (h).     Of 
course  this  does  not  apply  to  an  instrument  payable  at 
or  after  sight  or  on  presentation,  for  in  such  cases 
it  is  not  payable  unless  and  until  it  is  so  presented ; 
again,  it  will  not  apply  in  the  case  of  a  qualified  accept- 
ance, and  on  this  point  it  is  very  necessary  to  clearly 
understand  what  is  a  qualified  acceptance.    By  it  is 
meant  an  acceptance  whereby  the  bill  is  made  payable  at 
a  particular  place,  and  not  otherwise  or  elsewhere,  for  it 
is  specially  provided  by  statute  (t)  that  if  a  bill  shall  be  What  is  meant 
accepted  payable  at  a  banker's  or  some  other  place,  such  ^^*  tanccf  *^ 
acceptance  shall  be  but  a  general  acceptance ;  but  if  i  &  2  Geo.  4, 
the  acceptance  expresses  that  it  is  payable  at  a  place,  ^  ^^' 
and  "not  otherwise  or  elsewhere,"  then  it  is  a  qualified 
acceptance,  and  the  acceptor  shall  not  be  liable  to  pay 
unless  payment  shall  have  been  first  demanded  at  the 
particular  place  named  (k).    The  presentment  required 


c.  74,  8.  2,  proTiding,  as  has  been  already  stated,  that  such  instruments 
shall  **  for  all  purposes  whatsoever  "  be  deemed  as  payable  on  demand ; 
and  as  in  instruments  payable  on  demand,  the  statute  runs  from  the  date, 
it  would  seem,  on  a  strict  construction  of  this  statute,  that  it  has  the 
effect  of  making  the  rule  the  same  as  to  instruments  payable  at  sight  or  on 
presentation.  This  point  does  not  appear  to  be  noticed  in  the  last  edition 
of  Byles  on  Bills,  and  the  author  is  not  aware  that  it  has  ever  been  raised. 

(<7)  Bvles  on  Bills,  209,  210. 

(A)  Per  Channel],  B.,  McU&fif  v.  Murrelly  5  H.  &  N.  823. 

(0  1  &  2  Geo.  4.  c.  78. 

(A)  Sect.  1. 
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in  this  case  to  charge  the  acceptor  need  not  be  actually 

on  the  exact  day  that  the  bill  falls  due,  so  long  as  the 

Thi8«tatute     presentment  is  made  (I).      Bnt  the  foregoing  statute 

to  promiaronf  ^^®  ^^*  ^PP^J  ^  promissory  notes ;  and  if,  therefore, 
notes.  a  promissory  note  is  expressed,  in  the  body  of  it,  to  be 

payable  at  a  certain  place,  presentment  at  that  place  is 
necessary  to  charge  the  maker  (m).  The  law  on  this 
point,  therefore,  is,  that  to  charge  an  acceptor  present- 
ment is  not  necessary  unless  accepted  payable  only  at 
a  particular  place ;  but  to  charge  the  mc^er  of  a  note 
if  it  is  expressed  to  be  payable  at  a  place,  though  not 
only  at  that  place,  yet  presentment  is  necessary ;  but 
in  both  cases  it  is  not  essential  that  presentment  should 
be  made  on  the  exact  day. 

To  charge  But  the  rulc  expressed  on  the  preyious  page  in  the 

indomra^here  words  of  Mr.  Barou  Chaunell  applies  only  to  the  parties 
must  always    primarily  liable,  i.e.,  the  acceptor  of  a  bill  and  the 

be  presentment        ^  j*  m  *     ir  i*  i  •         •ii*ii 

and  notice  maker  of  a  note ;  as  to  the  parties  not  so  primarily  hable, 
of  dishonour.  {^^^^  the  drawer  or  indorsers  of  a  bill  or  the  indorsers  of 
a  note,  it  has  no  application,  for  they  are  only  liable  on 
the  default  of  the  party  primarily  responsible,  and  the 
holder  must  have  performed  conditions  incumbent  on 
him  by  the  custom  of  merchants,  and  the  rule  is,  that 
it  is  necessary  for  him  to  present  the  instrument  to  the 
person  primarily  liable  on  the  very  day  it  becomes  due, 
and  if  dishonoured  to  give  notice  of  its  dishonour, 
unless  the  notice  of  dishonour  is  waived  (n).  As  to  the 
presentment,  even  when  necessary  to  charge  the  ac- 
ceptor or  maker,  we  have  seen  that  it  need  not  be  on 
the  actual  day  of  the  instrument  becoming  due  (o),  but 
to  charge  the  other  parties  the  presentment  must  be 
instmmcnt  ou  the  cxact  day  (p).  When,  however,  a  bill  or  note 
on  a'sunda      tccomcs  duc  ou  a  Sunday,  Christmas  Day,  Good  Friday, 

&c.,  or  a  Banl[ 

holiday.  (I)  See  Shades  v.  Gent,  5  B.  &  Aid.  244. 

(m)Byle8on  Bills,  218. 

(n)  See  hereon,  Byles  on  Bills,  20^221,  and  also  generally  hereon, 
judgment  in  Jones  y.  Broadhursty  9  C.  B.  173. 

(o)  Supra. 

(p)  Byles  on  BUls,  215. 
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public  fast  or  thanksgiying  day,  the  instrnment  is  pre- 
sentable and  payable  on  the  day  preceding  such  day  (g); 
but  if  it  becomes  due  on  a  Bank  holiday,  it  is  present- 
able and  payable  on  the  day  following  such  day  (r). 

As  to  notice  of  dishononr,  the  law  requires  it  to  be  Reasonable 
given  for  this  reason, "  because  it  is  presumed  that  the  JP^^J^^,  ^^ 
bill  is  drawn  on  account  of  the  drawee's  haying  effects  required. 
of  the  drawer  in  his  hands ;  and  if  the  latter  has  notice 
that  the  bill  is  not  .  .  .  paid,  he  may  withdraw  them 
immediately  "  (s).    Upon  this  point  of  notice  of  dis- 
honour three  questions  require  attention : — 

First.  What  will  be  sufficient  notice  of  dishonour  ?  What  will  be 
And  the  answer  to  this  question  is,  that  though  no  notioB*of 
formal  notice  is  required,  yet  mere  knowledge  of  the  dishonour, 
probability  that  a  bill  or  note  will  be  dishonoured,  or 
even  actual  knowledge  of  the  dishonour,  will  not  be 
sufficient,  but  there  must  be  some  intimation  given  by 
the  holder  to  any  intermediate   person  he  seeks  to 
charge  that  he  does  not  intend  to  give  credit  to  the 
acceptor  (t). 

• 

Secondly.  To  whom  must  the  notice  of  dishonour  be  To  whom 
given  ?    The  answer  to  which  question  is  that  notice  Juh^our 
must  be  given  to  all  persons  the  holder  intends  to  must  be  given, 
charge;  but  if  he  gives  notice  to  the  one  preceding 
him,  who  in  his  turn  gives  notice  to  the  one  preceding 
him,  and  so  on  throughout,  these  notices  will  all  operate 
for  the  benefit  of  the  holder,  each  person  having  his 
day  to  give  notice ;  but  if  this  link  of  notices  is  once 
broken,  then  the  liability  of  the  other  persons   to 
whom  notice  has  not  been  given  is  destroyed.    The 
proper  course  is,  therefore,  for  the  holder  to  always 
give  notice  to  every  prior  party  he  intends  to  charge  (u). 


(q)  Byles  on  Bills,  210. 

(r)  34  Vict.  c.  17,  s.  1 ;  38  Vict.  c.  13. 

(s)  Per  Buller,  J.,  Bickerdike  r.  Bollman,  2  S.  L.  C.  58. 

(0  Broom's  Coms.  441,  442. 

(u)  Byles  on  Bills,  292. 
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Within  what  Thirdly.  Within  what  time  is  notice  of  dishonour  to 
dishonoir*  °  ^®  given  ?  The  answer  to  this  question  is  that  the 
must  be  giren.  holder  and  every  one  to  whom  notice  is  given  must 
give  his  notice  within  such  a  time  that  the  person  or 
persons  he  seeks  to  charge,  if  living  or  carrying  on 
hnsiness  at  or  near. the  same  place,  may  receive  it 
daring  the  day  after  the  day  of  dishonour,  or  the  day 
after  the  person  giving  the  notice  himself  received  notice 
of  dishonour ;  if  not  so  living  at  or  near  the  same  place, 
then  it  must  be  sent  by  post  during  such  day,  or  if  no 
post,  then  on  the  next  post  day ;  and  in  the  case  of  a 
foreign  bill  or  note,  it  must  be  sent  by  the  next  ordi- 
nary  conveyance.  If  the  instrument  is  with  a  banker, 
then  there  is  an  additional  day  for  the  notice,  the 
banker  having  first  one  day  to  give  his  customer,  the 
holder,  notice;  and  if  the  notice  is  received  on  a 
Sunday,  or  other  day  of  public  rest,  it  is  deemed  as 
received  on  the  day  following  (x). 

Exoeption  to        There  is  one  very  important  exception  to  the  rule 
quiriSgVoTice  requiring  npticc  of  dishonour  of  a  bill  to  be  given  to 
of  dishonour  to  charge  the  parties  not  primarily  liable.    This  exception 
-BkjSrdO*  V.    ^  established  by  the  leading  case  of  Bickerdike  v  Boll- 
BoUnuM,         man  (y),  and  is  to  the  effect  that  it  is  not  necessary  to 
give  notice  of  dishonour  of  a  bill  to  the  drawer  of  it, 
if  he  (the  drawer)  had  no  effects  in  the  hands  of  the 
drawee,  so  that  he  could  not  be  injured  for  want  of 
notice.    This  is  the  case  of  an  accommodation  accept- 
ance, and  may  be  illustrated  thus : — A.  draws  on  B., 
who  accepts  for  A.'s  accommodation,  and  on  present- 
ment to  B.  the  bill   is  dishonoured:   to  entitle  the 
holder  to  sue  A.  it  it  not  necessary  to  give  him  any 
notice  of  dishonour,  because  as  he  had  no  assets  in  B.'s 
hands  he  cannot  possibly  be  injured.     Gases  subsequent 
to  Bickerdike  v.  Bollman  have,  however,  laid  down  that 
its  principle  is  not  to  be  extended  (2;),  and  therefore  it 

(jp)  Byles  on  Bills,  286-289. 
(y)  2  S.  L.  C.  51 ;  1  T.  R.  406. 
(«)  2  S.  L.  C.  60. 
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has  been  decided  upon  it  that  it  does  not  apply,  and 
that  the  drawer  is  entitled  to  notice,  where  he  has 
reason  to  belieye  that  a  third  person  will  provide  for 
payment  of  the  bill,  d.p^.,  where  the  bill  is  both  drawn 
and  accepted  for  the  benefit  of  an  indorser,  for  here 
the  party  expected  to  meet  it  is  snch  indorser  (a). 

It  is  a  rule  not  only  as  to  bills  and  notes,  but  as  to  Effect  of 
all  instruments  generally,  that  any  material  alteration  bHuand'oth^r 
after  execution  will  vitiate  the  instrument,  except  as  to  inBtruments. 
persons  consenting  to  such  alteration  (b).     This  is 
particularly  shewn  in  the  leading  case  of  Master  v.  Master  y. 
Miller  (e),  where  it  was  held  that  an  unauthorized 
alteration  of  the  date  of  a  bill  of  exchange  after  ac- 
ceptance, whereby  the  payment  would  be  accelerated, 
avoids  the  instrument,  and  no  action  can  afterwards 
be  brought  upon  it,  even  by  an  innocent  holder  for 
valuable  consideration. 

In  a  very  recent  case  the  question  was  whether  the 
unauthorized  alteration  by  a  third  party  of  a  cheque 
dated  March  2,  by  adding  the  figure  ^'6"  after  the 
figure  '*  2,"  so  as  to  make  the  instrument  purport  to 
bear  date  March  26,  was  such  a  material  alteration  as 
to  discharge  the  drawer,  and  the  Court  held  that  the 
alteration  was  material,  and  that  the  drawer  was  dis- 
charged from  liability  (eZ). 

But  if  an  alteration  is  made  in  an  instrument  which 
is  not  material,  such  alteration  will  have  no  efiect; 
thus,  where  a  promissory  note  expressed  no  time  for 
payment  (and  therefore,  as  we  have  seen  (e),  was  pay- 
able on  demand),  and  the  holder  inserted  the  words 
''  on  demand,"  it  was  held  such  alteration  did  not  afiect 

(a)  See  Cory  y.  8coH^  3  B.  &  Aid.  619. 

(6)  Pigofa  Que,  11  Rep.  at  fol.  27  a ;  Master  y.  MUler,  1  S.  L.  C.  857  ; 
4  T.  R.  320. 

(c)  Supra, 

(d)  Vance  y.  Lowther,  L.  R.  1  Ex.  D.  176. 
(<r)  Ante,  p.  132. 
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the  validity  of  the  instmmenty  for  it,  in  fact,  made  it 
nothing  more  than  it  was  before  (/). 

Difference  Any  person  who  takes  a  bill  or  note  after  it  has 

ITbiiUr  note  bocomo  duo  takos  it  subject  to  all  the  equities  it  was 
before  and  liable  to  in  the  hands  of  the  prior  party  {g\  but  snch 
becomes  due.  ^'^  instrument  transferred  before  it  becomes  due  has 
certain  advantages  annexed  to  it  from  the  principle  of 
the  law  merchant  to  give  the  fullest  currency  and 
eiSect  to  it  (A).  One  of  the  chief  of  these  advantages 
is  that,  although  a  person  has  found  such  an  instru- 
ment, or  acquired  it  by  means  of  fraud,  or  even  stolen 
it,  yet  provided  it  is  payable  to  bearer,  or  to  order  and 
has  been  indorsed  in  blank,  it  will  pass  like  cash  by 
mere  delivery,  and  the  holder,  though  his  own  title  to 
it  is  bad,  yet  may  confer  a  good  title  to  it  (t).  This 
principle  was  established  in  favour  of  all  negotiable 
MUkr  V.  Race,  instruments  by  the  case  of  MtHer  v.  Race  (k) ;  but  it 
must  be  carefully  borne  in  mind  that  if  the  instrument 
is  not  negotiable,  as  if  in  the  body  of  it  the  words  ''  or 
bearer,"  or  "  or  order,"  are  not  made  use  of  (Q,  or  if  it 
is  payable  to  order,  and  not  indorsed,  the  thief  or  finder 
cannot  pass  any  title  to  it  by  forging  the  indorse- 
ment (m),  except,  indeed,  as  against  himself.  But  to 
enable  the  principle  of  the  above-mentioned  case  of 
Miller  v.  Bace  to  apply,  it  is  necessary  that  the  instru- 
ment should  have  been  taken  for  valuable  consideration 
and  bandjide,  for  if  there  are  any  tndlajides,  then  being 
in  the  nature  of  specific  property,  the  true  owner  has 
a  right  to  recover;  but  any  mala  fides  must  be  alleged 
and  clearly  proved  {n),  and  the  mere  fact  of  a  person 
not  having  exercised  the  fullest  caution  in  taking  such 

(/)  Aldoia  T.  Comwelly  L.  R.  3  Q.  B.  575. 

(jg)  Per  Lord  EUenborongh  in  Tinxcn  v.  Franci»^\  Camp.  19. 

(A)  It  may  be  noticed  that  if  a  bill  is  assigned  on  the  day  it  becomes  due, 
it  is  considered  as  assigned  before  it  became  due.    See  Byles  on  Bills,  170. 

(t)  Broom's  Coms.  453. 

(A)  1  S.  L.  C.  516 ;  1  Burr.  452. 

(/)  See  ante^  p.  127.  As  to  crossing  a  cheque  **not  negotiable"  see 
post^  p.  149. 

(m)  Byles  on  Bills,  337. 

(»)  Goodman  ▼.  Harvey^  4  A.  &  £.  870 ;   Uzfm  t.  i^tcA,  10  A.  &  £.  784. 
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an  instnunent  will  not  be  sufficient  to  depriye  him  of 
his  benefit  as  transferee.  To  do  this  actual  maiajides 
must  exist,  and  even  gross  negligence  and  want  of 
cantion  in  taking  the  instrument  is  not  sufficient  to 
deprive  the  transferee  of  his  rights,  and  can  simply 
operate  as  evidence  of  mala  fides.  If  however  a  trans- 
feree wilfully  shuts  his  eyes  to  manifest  circumstances 
of  suspicion  in  a  case  in  which  he  must  have  concluded 
there  was  something  wrong  and  have  purposely  forborne 
from  inquiry,  then  this  is  equivalent  to  mala  fides  (p). 

Upon  the  point  of  consideration,  the  recent  case  of  Pre-existing 
Currie  v.  Misa  (p)  may  be  noticed,  it  deciding  that  a  ^^^  *^^ 
pre-existing  debt  due  to  the  holder  of  a  negotiable  in-  ndention. 
strument  is  a  sufficient  consideration  for  its  having  ^^^"^  ^'  ^^^^ 
been  handed  to  him,  just  as  much  as  if  it  had  been  a 
fresh  advance.  In  that  case  the  defendant  drew  a  cheque 
for  £1999.  Ss.  in  favour  of  one  Lizardi  or  bearer,  and 
Lizardi  paid  it  to  the  plaintiffs,  his  bankers,  in  con- 
sideration and  on  account  of  an  amount  owing  to  them 
exceeding  that  sum  on  his  overdrawn  account.    Before 
presentment  of  the  cheque  Lizardi  stopped  payment, 
whereby  the  consideration  for  the  defendant  giving  the 
cheque  failed,  and  he  accordingly  instructed  his  bankers 
not  to  honour  it,  and  this  was  an  action  brought  to  re- 
cover the  amount.    There  was  no  doubt  that  had  the 
cheque  been  parted  with  to  the  plaintiffs  for  value  then 
paid  bond  fide  without  notice,  they  could  have  recovered, 
and  the  Court  decided  that  they  could  do  so  here, 
the  already  existing  debt  being  equivalent  to  a  fresh 
advance. 

The  general  rule  is,  that  no  title  can  be  obtained  No  title  can 
through  a  forgery,  and  if  a  bill  or  note  bearing  &'throu^°I^ 
forged  indorsement  is  paid  by  a  banker  the  loss  will  forgexy. 
fall  on  him  and  not  on  the  customer,  in  which  re- 

(o)  Ooodman  t.  Harvey^  4  A.  &  E.  870 ;   Raphael  t.  Bank  of  England^ 
17  C.  B.  161 ;  Jone9  v.  Qordony  2  App.  Cas.  616 ;  1  S.  L.  C.  540-545. 
( J})  L.  R.  10  Ex.  153  *,  on  appeal,  1  App.  Cas.  554. 
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liability  on 
a  bill  or  note 
may  be  dis- 
charged. 


Acts  which 
will  operate 
to  discharj^e 
sareties  will 
operate  to 
discharge 
drawer  or 
indorsers. 

Noting  and 
protesting 
necessary  for 
a  foreign,  but 
not  for  an 
inland  bill. 


What  is  an 
inland  and 
what  is  a 
foreign  bill. 


spect  it  is  now  different  to  a  cheque,  as  is  hereafter 
noticed  (;). 

The  liability  on  bills  and  notes  may  be  discharged 
in  different  ways,  and  especially  as  to  different  parties 
to  them.  If  the  person  primarily  liable  on  such  an 
instrument  pays  the  amount,  that  necessarily  dis- 
charges all  the  other  parties,  but  if  a  person  not  so 
primarily  liable  pays  it,  then  only  he  and  parties  sub- 
sequent to  him  are  discharged,  and  the  liability  of 
prior  parties  remains.  Irrespectiye  of  payment  the 
obligation  on  such  an  instrument  may  be  discharged 
at  any  time  before  breach  by  parol,  without  any  con- 
sideration (r),  also  as  to  parties  not  primarily  liable 
by  omission  to  present  and  give  due  notice  of  dis- 
honour, and  as  (as  has  been  pointed  out  (a))  the 
position  of  the  parties  is  similar  to  that  of  creditor, 
principal  debtor,  and  surety,  any  act  that  will  operate  to 
discharge  sureties  will  operate  to  discharge  parties  not 
primarily  liable  on  bills  and  notes  (t).  Noting  or  pro- 
testing is  not  necessary  to  entitle  a  person  to  sue  on  an 
inland  bill  or  note,  though  even  as  to  them  noting  is 
very  usual,  but  in  the  case  of  a  foreign  bill  both  noting 
and  protesting  are  generally  necessary.  By  the  noting 
is  meant  a  minute  made  by  a  notary  public  or  consul  of 
the  fact  of  the  presentment  and  dishonour  of  the  in- 
strument; and  by  the  protesting  is  meant  a  solemn 
declaration  by  the  same  official  that  the  instrument 
has  been  presented  for  payment  and  dishonoured.  An 
inland  bill  is  one  both  drawn  and  payable  in  the  United 
Kingdom,  or  the  Islands  of  Man,  Guernsey,  Jersey, 
Alderney,  and  Sark,  and  the  islands  adjacent  to  any  of 
them,  being  part  of  the  dominions  of  her  Majesty  (u), 
and  a  foreign  bill  is  one  either  drawn  abroad  or  payable 
abroad.     The  chief  peculiarities  of  a  foreign  bill  in 

(q)  See  poat,  p.  145. 

(r)  Byles  on  Bills,  236. 

(a)  Ante,  p.  128. 

{t)  For  the  acts  that  will  operate  to  discharge  sureties,  seean^,  pp**^^)  ^^• 

(w)  19  &  20  Vict.  c.  97,  s.  7. 
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which  it  differs  from  an  inland  one  are,  that  it  may  be 
stamped  after  execution ;  it  generally  requires  noting 
and  protesting ;  it  is  most  usually  drawn  in  parts ;  it 
is  frequently  drawn  at  one  or  more  "  usance,"  and  with 
regard  to  the  law  which  governs  such  bills,  when  both 
drawn  and  payable  abroad,  they  will  be  construed 
according  to  the  foreign  law ;  when  drawn  here  and 
accepted  abroad  the  liability  of  the  drawer  is  accord- 
ing to  our  law,  and  that  of  the  acceptor  according  to 
the  foreign  law,  and  where  drawn  abroad  and  accepted 
here  the  liability  of  the  drawer  will  be  according  to  the 
foreign  law,  and  that  of  the  acceptor  according  to  our 
law  (x). 

A  receipt  given  on  the  back  of  a  bill  or  note  for  the  Receipt  on 
money  requires  no  receipt  stamp  (y),  and  a  person  pay-  ^r  n!^f,^^"ea 
ing  a  negotiable  instrument  has  a  right  to  the  posses-  no  sUmp. 
sion  of  it  (z). 

Promissory  notes,  bills  of  exchange,  or  drafts,  or  Bills  and  notes 
undertakings  in  writing,  being  negotiable  or  trans- ^"J^^^^®^^^***" 
ferable  for  the  payment  of  any  sum  or  sums  of  money  hibited. 
less  than  the  sum  of  209.  in  the  whole,  are  prohibited 
under  a  penalty  of  £5  (a).    Certain  penalties  were 
also  required  in  the  case  of  such  instruments  above 
208.  but  less  than  £5  (b),  but  this  statute  is  not  in  force 
at  the  present  time  (c). 

If  an  instrument  is  on  its  face  so  ambiguous  that  it  Ambiguonn 
is  doubtful  whether  it  is  meant  as  a  bill  or  a  note,  it  is  i'^t'^""'^"^ 
in  the  election  of  the  holder  to  treat  it  as  either,  and 
where  a  person  gave  a  note  for  money  borrowed  "  which  I 
promise  never  to  pay,"  it  was  held  that  the  word  "  never" 
might  be  rejected  {d).    A  corporation  cannot  bind  itself 

(a?)  Broom's  Corns.  464,  465. 

(y)  33  &  34  Vict.  c.  97,  Schedule,  title  "  Receipt,  Exemptions." 

(z)  Byles  on  Bills,  228. 

(a)  48  Geo.  3,  c  88,  ss.  2,  3. 

(6)  17  Geo.  3,  c.  30. 

(c)  42  k  43  Vict.  c.  67,  continues  its  repeal  till  3l8t  December,  1880. 

{d)  Chitty  on  Contracts,  94. 
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carries 
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18  &  19  Vict 
c.  67,  as  to 

procedure. 


by  a  bill  or  note  unless  incorporated  for  the  very  pur- 
pose of  trade  (a). 

The  e£fect  of  losing  a  negotiable  instrument  formerly 

was  that  no  action  could  be  brought  in  respect  of  the 

amount  payable  thereon,  because  there  was  always  the 
possibility  that  it  might  hare  got  into  the  hands  of  a 

bond  fide  holder  for  value ;  but  equity  would  have  given 
relief  on  a  proper  indemnity  being  given  on  the  prin- 
ciple of  an  accident,  and  by  the  Common  Law  Pro- 
cedure Act,  1854  (/),  power  was  given  at  law  for  the 
Court  or  a  judge  to  order  that  the  loss  should  not  be 
set  up  on  a  like  indemnity. 

A  bill  or  note  carries  interest  from  the  time  of  dis- 
honour as  regards  the  acceptor  or  maker  thereof,  and 
as  regards  any  other  party  liable  thereon  from  the  time 
of  notice  of  dishonour  having  been  given  to  such  other 
party,  and  it  has  been  decided  that  when  a  person 
guarantees  payment  of  a  bill  or  note,  he  is  liable  not 
only  for  the  principal  amount  of  it,  but  also  for 
interest  (ff). 

In  the  case  of  bills  of  exchange  or  promissory 
notes,  a  special  remedy  was  provided  by  the  Summary 
Procedure  on  Bills  of  Exchange  Act,  1855  (%),  for 
under  that  statute  the  holder  of  such  an  instrument, 
provided  it  is  not  more  than  six  months  overdue,  may 
issue  a  writ  of  summons,  to  which  the  defendant  cannot 
appear  as  a  matter  of  course^  but  only  on  leave  to  be 
obtained  from  a  judge,  which  leave  will  only  be  granted 
on  paying  the  amount  claimed  into  court,  or  shewing 
upon  affidavit  a  defence  upon  the  merits.  If  within 
twelve  days  of  service  of  the  writ  the  defendant  does 
not  get  this  leave  and  appear,  the  plaintiff  may  at 
once  sign  final  judgment  and  issue  execution.    The 

(tf)  Chitty  on  Contracts,  94,  249. 
(/)  17  &  18  Vict.  c.  125,  8.  87. 
(g)  Ackerman  v.  Ehren^perger,  16  H.  &  W.  99. 

(A)  18  k  19  Vict.  c.  67.    Cheques  are  included  under  <<  Bills  and  Notes  " 
in  this  statute. 
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« 

holder  may  sne  all  the  prior  parties  in  one  action,  bnt 

all  subsequent  proceedings  are  as  if  separate  writs  had 

been  issued.    However  by  the  recent  rules  of  April,  Rules  of  April, 

1880,  no  such  writ  can  now  be  issued  (t).  ^^^^' 

It  is  not  necessarily  any  defence  to  an  action  brought 
on  a  bill  or  note  that  after  the  day  for  payment  the 
defendant  tendered  the  amount  to  the  plaintiff,  for  he 
has  committed  a  breach  in  not  paying  on  the  day,  and 
the  plaintiff's  claim  may  be  for  damages  beyond  the 
mere  amount  of  the  bill  (k). 

To  sum  up  as  to  bills  and  notes,  the  following  maybe  Sammary  of 
stated  as  the  chief  points  in  which  they  differ  from  v*?®^®°^?mi 

,         '^  •^  between  bills 

other  ordinary  simple  contracts  : —  mnd  notes 

and  other 

1.  They  must  always  be  in  writing  by  the  custom  of  ^"pJJ[^^^ 
merchants. 

2.  They  must  always  be  stamped,  and  as  to  inland 
bills  before  execution. 

3.  They  import  a  consideration,  so  that  it  need  not 
appear  on  their  face  (I). 

4.  They  carry  interest. 

5.  They  are  negotiable. 

6.  There  was  until  lately  a  special  procedure  on 
them  under  18  &  19  Vict.  c.  67. 

The  relation  existing  between   a  banker   and  his  Relation  exist- 
customer  is  not  that  of  trustee  and  cestui  que  ^^"^^j  j^jl^r  ^'^ 
but  "  the  customer  lends  money  to  the  banker  and  the  cnstomer. 
banker  promises  to  repay  that  money,  and,  whilst  in- 
debted, to  pay  the  whole  or  any  part  of  the  debt  to  any 
person  to  whom  his  creditor,  the  customer,  in  the  ordi- 

(•)  Role  3  April,  1880.  The  reason  of  the  mle  is  that  on  account  of 
Oraer  xiv.  the  special  procedure  was  practically  no  longer  necessary. 
See  Indermaur's  Manual  of  Practice,  37,  43. 

(k)  Hume  y.  Peplow,  8  East,  168. 

(/)  A  guarantee  is  the  same  on  this  point,  see  19  &  20  Vict.  c.  97,  s.  3, 
ante,  p.  41. 
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nar  J  way  requires  him  to  pay  it "  (m),  and  this  debt  is 
paid  by  the  banker  hononring  his  customer's  bills,  notes, 
and  cheques. 

Cheques.  A  chequo  has  already  been  defined  as  a  written  order 

by  a  customer  to  his  banker  to  pay  a  certain  sum  to  a 

person  therein  specified,  or  bearer,  or  order ;  the  drawer 

of  the  cheque  is  the  person  primarily  liable,  and  it  is 

the  duty  of  a  banker  to  cash  his  customer's  cheques  if 

he  has  assets  of  that  customer,  and  if  he  fails  in  this 

duty  an  action  will  lie  against  him,  even  although  the 

customer  has  sustained  no  actual  loss  or  damage  by  his 

The  rules  as  to  act  (n).    Cheques  are  not  intended,  like  bills  and  notes, 

appiy^ge^ner^^^^        circulation,  and  are  not  entitled  to  any  days  of 

to  cheques.      gracc,  but,  generally  speaking,  the    rules  as  to  the 

Time  within     former  instruments  apply  to  them.    A  person  receiving 

wnicli  ft  cneQue  m.  ^  y  x  ^ 

should  be  pre-  a  chcquc  should  prcscut  it  for  payment  within  a  reason- 
sented.  ^^q  time,  that  is,  if  the  banker  is  in  the  same  place  it 

should  be  presented  during  the  next  day,  and  if  in  a 
different  place,  forwarded  for  presentment  within  that 
time,  and  presented  by  the  person  to  whom  so  for- 
warded within  the  day  after  he  receives  it  (o),  and  on 
the  dishonour  of  a  cheque  the  drawer  is  entitled  to 
notice,  unless  there  were  no  sufficient  assets  at  the 
bank  when  he  would  naturally  have  expected  the 
But  non-pre-    cheque  to  be  presented,  and  he  had  no  reasonable  ex- 


sentment  does 

not  necessarily  m  >    \  i*         i  •  -i  •       i 

discharge  the    seutmeut,  howcver,  of  a  cheque  within  the  proper  time 

drawer  of 


ent  does  pectatiou  that  it  would  be  cashed  (  p\    The  non-pre- 

not  necessarily  .  .,  -i  -^.i  • 


t^^he  ue  ^^^  ^^*  operate  to  destroy  the  holder's  right  to  recover, 
unless  in  the  meantime  the  banker  has  failed,  having 
assets  of  the  customer  in  his  hands  {g), 

A  banker  pay-  K  a  banker  pays  a  cheque  to  which  the  drawer's 
cheque**bear8  signature  has  bceu  forged,  or  a  cheque  which  has  been 
the  loss ;  but   fraudulently  altered  so  as  to  increase  its  amount,  he 

cUiter  now  if  he 

pays  a  cheque 

with  a  forged        ip^)  ^^^  Alderson,  6.,  in  Robarts  ▼.  Tucker^  16  Q.  B.  575 ;  Broom's  Coms. 

indorsement.      4r54, 455. 

(»)  Marzetti  v.  WiUiam^,  1  B.  &  A.  415. 

(o)  Byles  on  Bills,  20,  21. 

(p)  Ibid.  24,  298. 

Iq)  Ibid.  20. 
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(the  banker)  mnst  bear  the  loss  incurred  thereby,  un- 
less it  has  been  caused  by  the  customer's  negligence  (r). 
The  liability  of  a  banker  in  the  case  of  his  paying  a 
cheque  bearing  a  forged  indorsement  was  formerly  the 
same,  but  this  being  considered  a  hardship  on  bankers, 
who  whilst  they  may  reasonably  be  supposed  to  know 
their  customers'  signatures  cannot  possibly  be  expected 
to  know  the  signatures  of  payees,  it  has  been  proyided 
with  regard  to  indorsement  that  the  banker  shall  be 
discharged  if  the  cheque  purports  to  be  duly  indorsed, 
so  that  in  the  case  of  the  forged  indorsement  of  a  cheque 
the  loss  now  falls  on  the  customer  (s).    If  a  banker  if  a  banker 
pays  money  on  a  customer's  cheque  to  some  third  ^J^J|,g,»g 
person,  he  cannot,  on  discovering  that  such  customer  cheque  to  a 
has  overdrawn  his  account,  recover  back  the  sum  he  has  he*caimot°" 
paid  (t) ;  thus,  in  the  case  just  cited  below,  the  facts  recoveramount 
were  that  the  plaintiff  had  presented  a  cheque  at  the  j^^q  on  find- 
defendant's  banking-house,  and  the  defendant's  cashier  |°«  customer 
counted  out  the  amount  in  notes,  gold,  and  silver,  bis  account. 
The  plaintiff  took  up  the  amount,  counted  it  once,  and 
was  in  the  act  of  counting  it  again  when  the  cashier 
(having  discovered  t^at  the  drawer's  account  was  over- 
drawn), demanded  the  money  back,  and  upon  the  plain- 
tiff's refusal,  detained  him,  and  obliged  him  to  give  it 
up.     The  plaintiff  now  brought  this  action  for  the 
assault  and  false  imprisonment  by  the  cashier,  and  it 
was  held  that  he  was  entitled  to  recover,  the  property 
in  the  money  having  passed  to  the  plaintiff,  and  there 
being  in  consequence  no  right  to  demand  it  back  again. 

Cheques  are  frequently  crossed,  that  is,  they  have  Crossing 
the  name  of  some  banker  written  across  them,  or  simply  ^^^^' 
the  words  '^  &  Co.,"  leaving  the  name  of  the  particular 
banker  to  be  supplied.    The  subject  of  crossed  cheques, 
irrespective  of  any  statute,  is  well  dealt  with  in  '  Byles 


(r)  Bcbarts  r.  TiicMer,  16  Q.  B.  560 ;  Young  v.  Grote,  4  Bing.  253 ;  and 
see  Baxendale  ▼.  Bennett,  L.  R.  3  Q.  B.  Div.  525. 
(a)  16  &  17  Vict.  c.  59. 
(0  Chambers  ▼.  Jfi/fer,  13  0.  B.  (N.S.)  125. 
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Meaning,  on  Bills/  as  foUows: — ''It  has  long  been  a  common 
e^ct  o^at  practice,  not  only  in  the  city  of  London,  but,  throughout 
common  law,  England,  to  wiitc  across  a  cheque  the  name  of  a 
si/j.  B.  Byies,  l>auker.  The  meaning  of  this  crossing  was  to  direct 
"  R*ir**'^  the  drawees  to  pay  the  cheque  only  to  the  banker 
whose  name  was  written  across ;  and  the  object  was  to 
invalidate  the  payment  to  a  wrongful  holder  in  case  of 
loss;  but  it  has  been  held  that  at  common  law  the 
effect  is  to  direct  the  drawees  to  pay  the  cheque,  not 
to  any  particular  banker,  but  only  to  some  banker,  and 
not  to  restrict  its  negotiability.  Therefore,  as  between 
the  banker  and  his  customer,  the  circumstance  of  the 
banker  paying  a  crossed  cheque  otherwise  than  through 
another  banker,  is  at  common  law  strong  evidence  of 
negligence  on  the  part  of  the  banker,  rendering  him 
responsible  to  his  customer.  TJhe  holder  may  at  common 
law  erase  (he  name  of  the  hanker  and  either  mbatUute 
that  of  another  banker  or  leave  the  words  '  &  Go^  remain- 
ing dlone.  It  is  also  not  unusual  to  write  the  words 
*  &  Go.'  only  in  the  first  instance,  leaving  the  particular 
banker's  name  to  be  filled  up  afterwards  or  not,  so  as 
to  insure  the  presentment  by  some  banker  or  other  "  (u). 

21  &  22  Vict.       By  an  Act  passed  in  1858  to  amend  the  law  relating 
*•  ^^'  to  cheques  or  drafts  on  bankers,  it  was  provided  (x) 

that  ''whenever  a  cheque  or  draft  on  any  banker, 
payable  to  bearer  or  to  order  on  demand,  shall  be 
issued  crossed  with  the  name  of  a  banker  or  with  two 
transverse  lines  with  the  words  '  &  Company,'  or  any 
abbreviation  thereof,  such  words  and  crossing  shall  be 
deemed  a  material  part  of  the  cheque  or  draft,  and, 
except  as  hereafter  mentioned,  shall  not  be  obliterated, 
or  added  to,  or  altered,  by  any  person  whomsoever  after 
the  issuing  thereof;  and  the  banker  upon  whom  such 
cheque  or  draft  shall  be  drawn  shall  not  pay  such 
cheque  or  draft  to  any  other  than  the  banker  with  whose 


(u)  Byles  on  Bills,  26. 
(x)  21  &  22  Vict.  c.  79. 
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name  such  cheque  or  draft  shall  he  so  crossed,  or,  if,  the 
same  be  crossed  as  aforesaid  without  a  banker's  name, 
to  any  other  than  a  banker  "  (y).  The  statute  also  pro- 
vided that  the  lawful  holder  of  a  cheque  or  draft  un- 
crossed might  cross  it,  or  might  put  in  the  name  of  any 
banker  when  it  had  been  crossed  only  with  the  words 
''&Go.,"  and  the  banker  then  should  not  pay  such  cheque 
or  draft  to  any  other  than  the  banker  with  whose  name 
it  was  crossed  (z).  The  fraudulently  cancelling,  destroy- 
ing, or  obliterating  the  crossing  of  a  cheque  is  an 
offence  against  the  criminal  law  (a). 

A  construction  was,  however,  lately  put  upon  this  Smith  v. 
statute  which,  though  well  founded  upon  principle,  yet  5'*^,^'** 
undoubtedly  took  the  whole  mercantile  community  by 
surprise.  In  the  case  of  Smith  v  Union  Bank  of 
London  {b)  the  facts  were  that  Mills  and  others  drew 
a  cheque  on  their  bankers,  the  defendants,  payable  to 
the  order  of  the  plaintiff,  who  received  it,  indorsed  it, 
and  crossed  it  with  the  London  and  County  Banking 
Company's  name.  The  cheque  was  then  stolen,  and 
never  reached  the  London  and  County  Banking  Com- 
pany, but  came  to  the  hands  of  a  customer  of  the 
London  and  Westminster  Bank  as  a  hona  fide  holder 
for  value.  That  person  paid  it  into  the  London  and 
Westminster  Banking  Company,  who  presented  it  to 
the  defendants,  and  they  paid  it,  notwithstanding  that 
it  was  crossed  on  the  London  and  County  Bank.  The 
plaintiff  then  brought  his  action,  treating  himself 
as  owner  of  the  cheque,  to  recover  the  amount  of 
it  from  the  defendants,  on  the  ground  that  their 
paying  it  was  contrary  to  the  provisions  of  21  &  22 
Vict.  c.  79.  The  Court,  however,  held  that  the  statute 
did  not  affect  the  negotiability  of  the  cheque;    the 


(y)  21&22Vict.  c.  79,  ».  1. 
(«)  Sect.  2. 

(a)  Sect.  3  of  21  &  22  Vict.  c.  79,  was  repealed  by  24  &  25  Vict.  c.  95 ; 
but  see  now  24  &  25  Vict.  c.  96,  s.  27. 
(6)  L.  R.  10  Q.  B.  221 ;  affirmed  on  appeal,  L.  H.  1  Q.  B.  Div.  31. 
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plaintiff  had  indorsed  the  cheque  so  that  the  cnetomer 
of  the  London  and  Westminster  Bank  had  become  a 
hond  fide  holder  of  it  before  it  was  presented  to  the 
defendants,  and  the  plaintiff  was  not  the  holder ;  and 
there  was  nothing  in  the  statute  to  give  the  plaintiff, 
who  had  ceased  to  be  the  holder,  any  right  of  action 
against  the  defendants. 

Reason  of  this      The  reason  of  the  decision  may  perhaps  be  fonnd  in 
decision.  ^^^  f^^.  ^.^^^  ^^^  person  who  got  payment  was  a  lawful 

holder,  and  as  he  might  in  various  ways  have  got 
payment  strictly  according  to  the  crossing, — e,g.^  by* 
opening  an  account  with  the  London  and  County  Bank, 
or  paying  it  into  the  account  of  a  friend  who  banked 
there — he  was  allowed  to  do  directly  what  he  might 
have  done  indirectly.  As  to  what  really  was  the  effect 
of  the  statute  21  &  22  Yict.  c.  79,  it  may  be  well  to 
quote  the  following  extract  from  the  judgment  of  the 
Court  of  Appeal  delivered  by  Lord  Cairns: — "It  is 
asked,  what  then  is  the  effect  of  the  statute  in  enabling 
the  payee  to  cross  a  cheque  ?  We  think  the  answer  is 
easy.  It  imposes  caution  at  least  on  the  bankers.  But 
further,  by  its  express  words  it  alters  the  mandate,  and 
the  customer,  the  drawer,  is  entitled  to  object  to  being 
charged  with  it  if  paid  contrary  to  his  altered  direc- 
tion. This  must  often  operate  for  the  benefit  of  the 
payee  or  holder  who  had  crossed  the  cheque.  Further, 
if  in  addition  to  the  cheque  being  crossed  the  signature 
of  the  payee  was  forged,  he  would  retain  his  property, 
....  and  could  recover  it  from  the  banker  notwith- 
standing 16  &  17  Vict.  c.  59,  which  protects  a  banker 
paying  on  a  forged  indorsement "  (c). 

Provisions  of        In  conscqueuce  of  this  decision  of  Smith  v.  Union 

l^si.^^^^^'  Bank  of  London  an  Act  has    however  been   passed 

(39  &  40  Vict.  c.  81),  which  entirely  repeals  the  21  & 

22  Vict.  c.  79,  and  deals  with  the  subject  of  crossed 


(c)  L.  R.  1  Q.  B.  Div.  35. 
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cheques  more  explicitly.  By  this  Act  a  cheque  may 
be  crossed  generally  by  putting  across  it  two  transverse 
lines  with  or  without  the  words  "and  Company  "  or  any 
abbreyiation  thereof,  or  it  may  be  crossed  specially  by 
writing  across  it  the  name  of  a  banker,  and  it  may  in 
either  case  be  so  crossed  with  the  words  **  not  negoti- 
able "  (d).  Any  lawful  holder  may  cross  a  cheque  (e). 
Where  a  cheque  is  crossed  generally  the  banker  on 
whom  it  is  drawn  must  only  pay  it  to  a  banker,  and  where 
crossed  specially,  then  only  to  the  particular  banker  or 
his  agent,  and  if  so  paid,  then  the  banker  is  protected 
by  the  payment,  as  also  is  the  drawer  if  the  cheque  came 
to  the  hands  of  the  payee,  but  if  the  banker  pays  the 
cheque  otherwise  than  according  to  the  crossing,  then 
he  is  liable  to  the  true  owner  for  any  loss  sustained 
owing  to  the  cheque  having  beea  so  paid.  In  the  case 
of  any  alteration  or  obliteration  in  the  crossing  the 
banker  is  not  liable  if  the  alteration  or  obliteration  is 
not  apparent  (/). 

With  regard  to  the  crossing  of  a  cheque  '^  not  Crossing 
negotiable,"  it  is  provided  (ff)  that  a  person  taking  a  negoUabie! 
cheque  so  crossed  shall  not  have  and  shall  not  be 
capable  of  giving  a  better  title  to  the  cheque  than  that 
which  the  person  from  whom  he  took  it  had.  But  a 
banker  who  has  in  good  faith  and  without  negligence 
received  payment  for  a  customer  of  a  cheque  crossed 
generally  or  specially  to  his  bank,  shall  not,  in  case  the 
title  to  the  cheque  proves  defective,  incur  any  liability 
to  the  true  owner  of  the  cheque  by  reason  only  of 
having  received  such  payment. 

(<0  39  &  40  Vict.  c.  81,  s.  4. 
(tf)  Sect.  5. 
(f)  Sects.  7-11. 
((/)  Sect.  12. 
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CHAPTER  VI. 


Matters  con- 
sidered in 
this  chapter. 


OF  SOME  PABHOULAB  contracts  IBRBSPECnYE  OF  ANY 
DISABILITY  OF   THE   CONTBACTINO  PABTIE8. 

XJndeb  this  heading  it  is  proposed  to  consider  shortly 
contracts  as  to  ships,  insurance,  patents,  copyrights, 
and  trade-marks;  contracts  with  legal  practitioners, 
medical  men,  dentists,  witnesses,  corporations,  com- 
panies, and  institutions ;  and  contracts  in  the  relation 
of  master  and  servant. 


I.  Ships. 


Merchant 
Shipping  Act 
1854. 

How  a  ship 
or  sharo 
therein  trans- 
ferred. 


As  to  owner 
ship. 


The  statute  containing  provisions  as  to  the  registra- 
tion, ownership,  and  generally  as  to  merchant  shipping, 
is  the  Merchant  Shipping  Act,  1854  (h).  One  most 
important  provision  in  that  statute  has  been  already 
noticed  (t),  viz.,  that  a  registered  ship,  or  any  share 
therein,  must  be  transferred  by  bill  of  sale,  under  seal, 
in  the  form  given  therein,  and  attested  by  a  witness, 
and  registered  by  the  registrar  of  the  port  at  which 
the  ship  is  registered  (k) ;  and  this  registration  is  of 
great  importance,  for  in  the  case  of  several  mortgages, 
they  will  have  priority,  not  according  to  the  date  of  exe- 
cution, but  according  to  the  date  of  registration  (Q.  On 
the  discharge  of  a  mortgage,  satisfaction  thereof  has  to 
be  entered  on  the  registry  (m). 

As  to  ownership  in  a  British  ship,  it  is  considered  as 


(A)  17  &  18  Vict.  c.  104,  amended  by  18  &  19  Vict,  c  91 ;  25  &  26  Vict, 
c.  63 ;  30  &  31  Vict.  c.  124;  31  &  32  Vict.  c.  129 ;  and  32  &  33  Vict.  c.  11. 

(t)  Ante,  p.  38. 

(A)  17  &  18  Vict.  c.  104,  ss.  55,  57.  This  transfer  is  exempted  from 
stamp  duty,  as  also  are  all  agreements  between  masters  of  ships  and  seamen, 
if  mode  in  the  proper  form,  17  &  18  Vict.  c.  104,  s.  91. 

(/)   17  &  18  Vict.  c.  104,  8.  69. 

(m)  Sect  68. 
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being  divided  into  sixty-four  eqnal  parts,  and  persons 
may  hold  one  or  more  shares,  so  only  that  the  total  number 
of  registered  holders  does  not  exceed  thirty-two ;  bnt 
five  or  less  persons  may  register  as  joint  owners  of  one 
or  more  shares,  and  as  such  be  considered  as  one  per- 
son (n).  Ships,  to  have  the  privileges  of  British  vessels, 
mnst  be  duly  registered,  and  a  certificate  of  the  registry 
is  given;  and  certificates  may  also  be  given  by  the 
registrar  of  ships,  authorizing  the  same  to  be  disposed 
of  or  mortgaged  out  of  the  United  Kingdom  (o). 

• 

The  conduct  of  a  ship  during  its  voyage  is  intrusted  Power  of 
to  a  person  called  the  master,  and  he  is  invested  with  f^^^^^^^^n^ 

'  1    •         1  during  Toyage 

a  power  to  do  everything  necessary  to  bring  the  voyage  to  sell  or 

to  a  successful  termination.    If  it  becomes  necessary  to  ^yp<>*^^^*«- 

sell  or  hypothecate  the  ship,  the  master  should,  if  he 

has  the  opportunity,  obtain  the  owner's  consent  thereto ; 

but  if  he  is  at  a  distant  English  port,  or  at  a  foreign 

port  where  the  owner  has  no  agent,  and  immediate 

payments  are  required,  he  has  power  to  borrow  money 

on  the  owner's  credit,  or  even  to  sell  or  hypothecate 

the  ship  and  cargo ;  and  if  the  cargo  is  dealt  with,  the 

owner  must  indemnify  the  merchant,  who  will  have  a 

right  either  to  take  what  his  goods  actually  fetched,  or 

what  they  would  have  fetched  had  they  been  brought 

to  their  destination  (p). 

It  must  necessarily  be  that  the  master  of  a  ship  has  Master  has 
an  unlimited  discretion  how  to  act  in  times  of  peril  J?^™f«^ 

^         discretion. 

during  the  voyage,  and  it  may  be  sometimes  necessary 
for  the  safety  of  all  to  incur  some  loss,  6.^.,  by  jet-  Jettison, 
tison,  which  is  the  throwing  of  goods  overboard,  which 
sink  and  are  lost ;  in  such  cases  it  would  be  manifestly 
unfair  that  the  particular  owner  should  bear  the  whole 
loss  of  what  has  been  done,  as  much  for  others'  benefit 
as  his  own,  perhaps  more,  and  the  loss  is  therefore 

(n)   17  &  18  Vict.  c.  104,  s.  37. 

(o)   Ibid.  ss.  19,  76-83,  102. 

(p)  Smith's  Mercantile  Law  30'3, 307  ;  Gunn  v.  Hobcrts,  L.  R.  9  C.  P.  331. 
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General  and 

paiticnlar 

ayerage. 


rateably  adjusted  between  all  owners,  which  adjust- 
ment is  called  general  average.  As  distinguished  from 
this,  particular  average  is  sometimes  spoken  of,  which 
simply  arises  when  some  particular  injury  is  done,  by 
accident  or  otherwise,  not  voluntarily,  for  the  benefit 
of  all ;  and  here  no  contribution  to  the  loss  is  made, 
but  it  has  wholly  to  be  borne  by  the  person  to  whom 
the  injured  property  belongs  (q). 


Salvage. 


Rule  as  to 
damages  in 
the  case  of 
collision . 
between  two 
ships. 


When  some  special  and  extraordinary  assistance  is 
rendered,  whereby  a  ship,  the  persons  on  it,  or  its 
cargo  are  saved,  the  persons  rendering  such  successful 
assistance,  who  are  called  salvors,  are  entitled  to  a  com- 
pensation, which  is  called  salvage  (r).  As  to  the  per- 
sons who  may  become  entitled  to  salvage,  it  may  be 
particularly  noticed  that,  though  seamen  of  an  aban- 
doned wreck  may  be,  yet  passengers  may  not  be  (s) ; 
and  with  reference  to  the  salvage  itself,  it  is  only 
allowed  in  the  case  of  success ;  and  the  practice  is  never 
to  allow  more  than  a  moiety  for  salvage  (t).  In  the  case 
of  a  collision  between  two  ships,  the  rule  in  the  Court 
of  Admiralty  has  always  been  that  where  both  ships 
are  in  fault  the  damage  shall  be  borne  in  this  way: 
the  loss  sustained  by  the  two  vessels  is  added  together 
and  divided  between  them  (u),  and  the  Judicature  Act, 
1873  (x),  specially  provides  that  this  rule  is  still  to 
continue. 


Bottomry 
bond. 


A  bottomry  bond,  strictly  speaking,  is  a  mortgage 
or  pledge  of  a  ship  by  the  owner  or  agent,  to  secure 
the  repayment  of  money  lent  for  the  use  of  the  ship ; 
and  the  conditions  of  it  are,  that  if  the  ship  is  lost,  the 


(9)  See  the  distinction  between  general  and  particular  average,  well 
stated  by  Lord  Kenyon  in  Birheley  v.  Preagraoe,  1  East,  226,  227. 

(r)  See  Brown's  Law  Diet.  319. 

(s)  The  chief  statutory  provisions  as  to  salvage  are  contained  in  17  &  18 
Vict.  c.  104,  part  8. 

(t)    The  Inca,  Sw.  370. 

(ti)  See  Griffith's  Judicature  Acts,  48. 

(a?)  36  &  37  Vict.  c.  66,  s.  25  (9). 
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lender  loses  his  money ;  but  if  it  arrireSy  then,  not  only 
the  ship  itself  is  liable,  but  also  the  person  of  the 
borrower.  A  security  given  on  the  cargo,  and  not  on  JRespondaUia 
the  ship,  is  also  now  generally  called  a  bottomry  bond 
indiscriminately  with  the  above,  though  formerly  dis- 
tinguished as  a  respondentia  bond.  Because  of  the 
risk  the  lender  runs  of  losing  his  money  entirely  by 
the  loss  of  the  ship  or  cargo,  it  has  always  been  legal, 
even  when  the  usury  laws  were  in  force,  to  reserve  any 
amount  of  interest  on  such  a  loan;  and  if  there  are 
several  of  these  securities  given  during  a  voyage,  the  last 
will  generally  be  paid  first,  because,  without  the  last, 
possibly  the  vessel  might  have  been  lost  altogether  (y). 

The  owner  of  a  ship  sometimes  lets  it,  or  some  part  Different 
of  it,  for  a  particular  voyage,  which  is  done  by  means  ^^^  ^^y 
of  an  agreement  called  a  charterparty  (2),  and  sometimes  and  a  bill 
he  simply  agrees  to  carry  any  one's  goods  therein,  with-  ^^^^^^''K- 
out  letting  any  particular  part  of  the  ship,  which  is 
done  by  bill  of  lading,  which  is  simply  a  receipt  for  the 
goods  and  an  undertaking  to  carry  them,  given  by  the 
owner  or  master  (a).     A  bill  of  lading  is  a  negotiable 
instrument,  passing  by  indorsement  the  property  in  the 
goods,  and  the  indorsee  may  sue  thereon  in  his  own 
name  (b),  and  such  an  indorsement  for  value  hanafde 
without  notice  deprives  the  vendor  of  any  right  of 
stoppage  in  transitu  (c),  unless  the  person  through  whom 
the  bill  of  lading  comes  had  no  authority  to  put  it  in 
circulation  (d).     In  respect  of  the  carriage  of  goods  Freight 
either  by  means  of  a  charterparty  or  a  bill  of  lading,  a 
certain  reward  is  payable,  which  is  called  the  freight, 
and  for  which  the  shipowner  has  a  lien  on  the  goods 
provided  they  are  in  his  possession;   if,  however,  he 


(y)  See  hereon.  Smith's  Mercantile  Law,  413-418. 

(«)  See  Brown's  Law  Diet.  59. 

(a)  Ibid.  46. 

(6)  18  &  19  Vict.  c.  111,8.1. 

(c)  As  to  stoppajce  in  transUUj  see  ante^  p.  80,  and  case  of  Lickbarrow  t. 
Maton^  there  quoted.  See  also  ta  to  loss  of  the  right,  40  &  41  Vict,  c  39, 
s.  5. 

id)  Qurmey  v.  Behrcnd,  3  iiL  &  B.  622. 
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has  actually  demised  the  whole  ship  he  has  thus 
parted  with  possession  of  her  and  her  cargo,  and  has 
no  lien  (e). 


Liability  of 
shipowners 
for  losses 
to  goods 
during  a 
voyage. 


In  the  case  of  loss  of  goods  daring  a  voyage,  the 
question  arises,  What  is  the  liability  of  the  shipowner 
or  person  carrying  the  goods  ?  At  common  law  they 
are,  like  carriers  on  land  (/),  liable  for  all  losses  except 
acts  of  God  and  the  king's  enemies,  and  the  charter- 
party  or  bill  of  lading  always  contains  a  stipulation 
exonerating  them  from  such  losses,  and  from  those 
occasioned  by  accident  of  the  seas  and  navigation,  or 
by  fire,  as  to  which  latter  they  are  indeed  exonerated  by 
statute  (ff),  which  also  protects  them  from  any  loss  to 
valuable  articles,  unless  notice  thereof  has  been  given 
and  their  value  declared  in  writing  (A).  They  are  in  ad- 
dition exempted  from  liability  for  any  loss  or  damage 
occasioned  by  the  fault  or  incapacity  of  any  pilot  where 
the  employment  of  such  pilot  is  compulsory  by  law  (t). 
They  also  are  not  liable  for  any  robbery  or  embezzle- 
ment of,  or  making  away  with,  or  secreting  certain 
valuable  articles,  such  as  gold,  jewels,  &c.,  happening 
without  their  privity  or  default  (k)  ;  and  they  are  not 
liable  in  respect  of  any  personal  injuries,  either  alone 
or  with  loss  to  ships  or  goods  to  an  aggregate  amount 
beyond  £15  per  ton  of  their  ship's  tonnage,  nor  in 
respect  of  injuries  to  ships  or  goods  (whether  there  be 
in  addition  personal  injuries  or  not),  to  an  aggregate 
amount  beyond  £8  per  ton  of  the  ship's  tonnage, 
where  the  loss  or  damage  arises  without  their  default 
or  privity  (Z). 


11.  Insurance.        Insurance  (or  assurance)  has  been  defined  as  a 


(0  Brown's  Law  Diet.  170,  tit.  "Freight." 

(/)  As  to  whose  liability,  see  arUej  pp.  95-99. 

(jg)  17  &  18  Vict.  c.  104,  8.  503. 

(A)  Ibid. 

(i)  Ibid.  s.  388. 

(A)  Ibid.  s.  503. 

(0   25  &  26  Vict,  c  63,  s.  54. 
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security  or  indemnification  given  in  consideration  of  a 
sum  of  money  against  the  risk  of  loss  from  the  happen- 
ing of  certain  events  (m),  but  this  definition,  though 
explaining  the  primary  object,  cannot  be  considered  as 
accurate  when  applied  to  life  insurance,  as  will  be  pre- 
sently explained.  Insurance  may  be  of  three  kinds,  Three  kinds. 
viz.,  life,  fire,  and  marine,  and  as  we  have  just  consi- 
dered the  subject  of  ships,  it  will  be  convenient  to 
consider  marine  insurance  first,  as  relating  thereto. 


insurance. 


Marine  insurance  is  generally  undertaken  by  certain  Marine 
persons  who  are  called  underwriters,  who  subscribe  the 
policy,  each  indemnifying  for  the  amount  set  opposite 
his  name.  The  policy  is  of  a  very  ancient  form  (there 
seems  no  object  in  setting  it  out  in  a  work  like  the 
present),  and  the  insurance  may  be  either  for  a  par- 
ticular voyage,  or  for  a  certain  period,  in  which  latter 
case  it  is  called  a  time  policy.  There  are  generally  in 
policies  certain  things  expressly  warranted,  e.g,y  the 
time  of  sailing,  and  the  safety  of  the  ship,  and  if  there 
is  any  untruth  in  any  of  such  warranties  the  insured 
cannot  recover,  even  although  the  point  warranted  was 
not  of  any  material  importance.  There  are  also  three  Three  things 
things  impliedly  warranted  in  every  policy,  viz.,  *^|J4nted  in 
(1)  That  no  deviation  shall  be  made  from  the  proper  a  marine 
course  of  the  voyage ;  (2)  that  the  vessel  is  seaworthy  ^  ^^' 
at  that  time;  and  (3)  that  reasonable  care  shall  be 
taken  to  guard  against  risks ;  and  a  breach  of  any  of 
these  three  implied  warranties  will  furnish  a  good 
defence  to  an  action  on  the  policy.  On  a  loss  occurring 
the  underwriters  are  liable  for  the  whole  amount  for 
which  they  have  underwritten  the  policy,  but  if  the 
ship  or  cargo  is  not  totally  destroyed,  but  may  become 
so,  then  they  are  only  liable  for  the  whole  amount  if 
the  owner  abandons  it  within  a  reasonable  time  (n). 

A  contract  of  marine  insurance  is  therefore  simply  Contracts  of 

— —  marine  and 

(m)  Brown's  Law  Diet.  191.  ^^  insurance 

(n)   Sec  hereon  generally,  Arnould  on  Marine  Insurance. 
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are  entireljr      and  purelj  a  contract  of  indemnity.  So,  also,  is  equally 

indemnUy^      a  Contract  of  fire  insurance ;  it  is  simply  a  contract  in 

consideration  of  certain  annual  sums  paid  by  way  of 

premium  to  indemnify  the  person  insuring  against  any 

loss  that  may  happen  from  fire,  and  if  no  loss  happens 

But  a  contract  there  Can  be  no  claim  under  the  policy.    But  a  con- 

ance  Vnc^r     ^^^^^  ^^  ^^^^  insurance  is  totally  different,  for,  as  decided 

Daihy  v.  India,  in  the  well-kuowu  casc  of  Dolby  Y.  India  and  London 

a^^i^^mr"^  ^if^  l^f^9wra/nce  Company  (o),  it  is  a  contract  to  pay  a 

^^^'        certain  sum  of  money  on  the  death  of  a  person  in  con- 

sideration  of  the  due  payment  of  a  certain  annuity  for 

his  life,  and  is  not  a  mere  contract  of  indemnity ;  so 

that  if  one  person  has  insured  another's  life,  although 

by  that  other's  death  he  may  not  have  sustained  the 

.  slightest  damage,  he  is  yet  entitled  to  recover  on  the 

To  enable  a      policy,  A  mere  wager  policy,  however,  cannot  be  good, 

eurTiuiother's  ^^^  ^*  ^  uccessary  that  every  person  insuring  another's 

life  he  most     life  should  havo  had  an  interest  therein  at  the  time  of 

abiVintewsthi  ©ffoctiug  the^insurauce  (p),  and  the  name  of  the  person 

it  at  the  time,  interested  therein  is  to  be  inserted  in  it  (;);  but 

although  that  interest  afterwards  terminates,  the  policy 

may  be  kept  up  and  recovered  on.    Thus  if  a  creditor 

insures  his  debtor's  life,  though  he  is  afterwards  paid, 

yet  he  can  recover  from  the  insurance  office.    No  more 

than  the  insurable  interest  at  the  time  of  effecting 

a  policy  can  be  recovered,  and  if  several  policies  are 

effected  with  different  offices,  the  insured  can  recover 

no  more  from  the  insurers,  whether  on  one  policy  or 

many,  than  the    amount    of   his   original   insurable 

interest  (r). 

A  person  may       The  Act  14  Goo.  3,  c.  48,  which  requires  a  person  to 
mT  ^**  ^^^  ^^®  "^  insurable  interest  in  the  life  he  insures,  does 


(o)   15  C.  B.  365 ;  overruling  Qcdtall  r,  Boldsro,  9  East,  72. 

(p)  14  Geo.  3,  c  48,  s.  1.  A  like  provision  is  made  as  to  marine  insur- 
ance by  19  Geo.  2,  c.  37,  which  however  does  not  apply  to  foreign  ships,  so 
that  a  wager  policy  as  to  them  is  good. 

(<7)  14  Geo.  3,  c.  48,  s.  2. 

(r)  IlebdtM  v.  Weat,  3  B.  &  S.  579. 
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not  at  all  prevent  persons  insuring  their  own  lives,  and 
though  a  husband,  parent,  or  child,  has  not  (unless  he 
or  she  has  some  interest  in  property  dependent  on  his, 
her,  or  their  life)  an  insurable  interest  in  the  lives  of  a 
wife,  child,  or  parent,  yet  a  wife  has  an   insurable  A  wife  may 
interest  in  her  husband's  life   («).    By  the  Married  i3)aiid"iife. 
Women's  Property  Act,  1870  (0,  it  is  provided  that  a  Provision  of 
married  woman  may  effect  a  policy  of  insurance  upon  ^^  ^^^^^ 
her  own  life,  or  the  life  of  her  husband  for  her  sepa- 
rate use ;  and  a  policy  of  insurance  by  a  married  man 
on  his  own  life,  if  so  expressed  on  its  faeey  may  enure 
as  a  trust  for  the  benefit  of  his  wife  and  children  or 
any  of  them,  and  as  a  trust  not  be  subject  to  the  con- 
trol of  the  husband  or  his  creditors ;  but  if  it  has  been 
effected  for  the  purpose  of  defrauding  creditors  they  are 
entitled  to  receive  out  of  the  sum  secured  an  amount 
equal  to. the  premiums  paid. 

In  effecting  any  policy  of  insurance,  whether  life.  There  mnst 
fire,  or  marine,  it  is  material  that  there  should  be  no  ^[ment  in 
concealment  on  the  part  of  the  person  effecting  the  in-  effecting  a 
surance.     Concealment  in  the  law  of  insurance   has^'^^' 
been  defined,  as  '^  the  suppression  of  a  material  fact 
within  the  knowledge  of  one  of  the  parties  which  the 
other  has  not  the  means  of  knowing,  or  is  not  presumed 
to  know  "  (u).     The  maxim  of  caveat  emptor  (x)  does 
not  apply  to  the  contract  of  insurance,  for  the  person 
effecting  an  insurance  must  state  everything,  not  what 
he  believes  to  be,  but  which  is  in  fact  material  in  the 
matter  of  the  insurance ;  and  if  anything  material,  or 
which  might  operate  to  influence  the  rate  of  premium, 
is  withheld,  it  will  vitiate  the  policy  (y). 

Irrespective  of  any  condition  in  a  policy  of  life  in-  Effect  of 

suicide  on  a 

life  policy. 
(a)  Seed  ▼.  Royal  Exchange  Co.,  Peake  Add.  Ca.  70. 
(Q  33  &  34  Vict,  c  93,  s.  10. 
(»)  Arnonld  on  Marine  Insarance,  545. 
(x)  As  to  which,  see  ante,  p.  85. 

(y)  See  Bunyon  on  Life  Assurance,  29 ;  and  see  also  Carter  y,  Boekmj 
1  S.  L.  C.  550,  and  notes. 
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stiranee,  on  principles  of  pnblic  policy,  if  a  person  who 
has  effected  a  policy  of  insurance  on  his  own  life,  after- 
wards dies  by  the  hands  of  justice,  or  commits  snicide, 
unless,  in  the  latter  case,  he  was  insane,  and  not  ac- 
countable for  his  acts,  the  policy  is  vitiated,  and  his 
representatives  cannot  recover  the  amount  thereof. 
But  in  addition  to  this  it  is  the  universal  practice  of 
insurance  companies  to  insert  in  their  policies  condi- 
tions vitiating  them  on  such  events,  and  such  words 
may  be  made  use  of  as  to  make  it  of  no  difference  in 
the  case  of  death  by  a  person's  own  hand,  whether  he 
was  sane  or  insane  at  the  time.  It  is  important,  how- 
ever, to  note,  that  in  the  absence  of  any  condition  on 
the  point,  the  rule  of  the  common  law  is,  that  whether 
the  amount  of  the  policy  can  be  recovered  depends 
on  the  question  of  whether  or  not  the  person  was  at 
the  time  responsible  for  his  own  acts  (2;). 

That  life  and  marine  policies  may  now  be  assigned, 
has  been  previously  noticed  (a). 


III.  Patents.  A  patent  may  be  defined  as  a  grant  from  the  Grown 
by  letters-patent,  of  the  exclusive  privilege  of  making, 
using,  exercising,  and  vending,  some  new  invention  (b). 
Anciently,  the  prerogative  that  was  vested  in  the  Grown 
of  granting  such  an  exclusive  right  was  much  abused, 
and  in  consequence  an  Act  was  passed  known  as  the 
Statute  of  Monopolies  (c),  whereby  the  granting  of  such 
monopolies  was  declared  illegal,  with  certain  excep- 
tions; and  by  force  of  this  and  subsequent  statutes, 
the  law  now  is  that  a  patent  may  be  granted  in  respect 
of  a  new  manufacture  for  a  period  of  fourteen  years ; 
may  noV****°  ^^^9  ^^  advisable,  that  term  may  be  prolonged  for  a 
be  granted.      further  period  of  seven  or  fourteen  years  (d).    The  in- 


Statute  of 
Monopolies 


Tenn  for 


(«)  See  hereon,  Bnnyon  on  Life  Assurance,  70-79. 
(a)  See  ante,  pp.  123, 124 ;  30  &  31  Vict.  c.  144,  and  31  &  32  Vict.  c.  86. 
(6)  Williams'  Personal  Property,  267. 
(c)  21  Jac.  1,  c.  3. 

((Q  5  &  6  Wm.  4,  c.  83,  s.  4,  amended  by  2  &  3  Vict.  c.  C7,  and  7  &  8 
Vict.  c.  69,  ss.  2,  4. 
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venter  has  to  file  a  specification,  describing  accurately 
the  nature  of  his  invention,  and  to  pay  certain  stamp 
duties;  and  by  the  Patent  Law  Amendment  Act, 
1852  (6),  a  register  of  patents  has  to  be  kept,  which  is  A  register  of 
open  to  inspection  by  the  public  on  payment  of  a  cer-  tl^^kep" 
tain  fee.  A  patent  is  assignable,  and  though  the 
assignment  is  usually  by  deed,  it  does  not  seem  neces- 
sary that  it  should  be  (/),  and  all  assignments  of 
patents  have  to  be  registered. 

For  the  infringement  of  his  patent,  the  patentee  has 
a  remedy  both  by  an  action  for  damages  and  also  for 
an  injunction  to  restrain  the  further  infringement;  and 
in  any  action  for  an  injunction  the  Court  has  power  to 
award  damages  either  in  substitution  for  or  addition 
to  the  injunction  (g). 

Copyright  is  defined  as  the  sole  and  exclusive  liberty  iv.  Copyright 
of  multiplying  copies  of  an  original  work  or  composi; 
tion,  which  exists  in  its  author  or  his  assignees  (A). 
By  the  Copyright  Act  (t),  it  is  provided  that  this  right  Term  for 
shall  exist  for  the  natural  life  of  the  author,  and  seven  ri**hf  eSlu 
years  from  his  decease,  or  for  an  entire  term  of  forty-two 
years,  whichever  is  the  longer.    Besides  copyright  in 
books,  copyright  exists  for  various  terms  in  music,  en- 
gravings,  photographs,  and  various  ornamental  and 
useful  designs  (h).    If  an  article  is  written  for  such  a 
work  as  an  encyclopaadia,  and  paid  for  by  the  proprietor, 
the  copyright  will  be  in  him;  but  after  a  period  of  twenty- 
eight  years,  the  right  of  publishing  such  article  will 
revert  back  to  the  author  for  the  remainder  of  the 
period  for  which  copyright  is  allowed  (2). 

The  right  of  property  in  copyright  must  be  regis- 

(e)    15  &  16  Vict.  c.  83,  s.  39. 

(/)  Williams'  Personal  Property,  276. 

(^)   21  &  22  Vict.  c.  27,  ss.  2-6. 

(A)   Brown's  Law  Diet.  92. 

(0    5  &  6  Vict.  c.  45,  8.  3. 

(A)   See  Williams'  Pei-sonal  Property,  278. 

(0    5  &  6  Vict.  c.  45,  8.  18. 
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V.  Trade- 
marks. 


Copyright       tered  at  Stationers'  Hall,  and  the  same  is  afterwards 
^*f^er^       assignable  by  an  entry  there  of  the  transfer  in  the 
entry  in  the     form  given  by  the  Act,  and  the  registry  is  open  to  in- 
'^^"  ^'         spection  on  payment  of  a  small  fee  (m).    For  the  in- 
fringement of  his  copyright,  the  same  remedies  are  open 
to  the  author  as  before  mentioned  in  the  case  of  a 
patentee  (n). 

A  trade-mark  may  be  defined  as  some  particular  mark 
or  signification  adopted  by  a  trader  to  identify  certain 
goods.  It  is  frequently  said  that  there  cannot  be  any 
property  in  a  trade-mark,  but  it  would  appear  to  haye 
There  may  be  been  always  morc  correct  to  say  that  there  may  be  a 
a  qualified  certain  qualified  kind  of  property  in  it,  provided  it  has 
trade-mark,  been  uscd  by  the  trader  as  his  trade-mark  and  become 
generally  known  to  the  trade  as  such  (o) ;  and  now  since 
the  Trade-marks  Begistration  Act,  1875,  there  can 
undoubtedly  be  property  in  a  trade-mark.  For  the 
infringement  of  a  trade-mark  the  same  remedies  are 
open  to  the  proprietor  of  it  as  are  open  to  a  patentee  for 
infringement  of  his  patent,  or  to  an  author  for  infringe- 
ment of  his  copyright,  t.6.,  to  maintain  an  action  for 
damages,  and  also  for  an  injunction  to  prevent  the 
further  infringement  (p). 

Until  lately,  to  enable  a  person  to  maintain  an  action 
for  the  infringement  of  a  trade-mark  all  that  it  was 
necessary  for  him  to  prove  was  his  user  of  it,  that  it  had 
become  well  known  in  the  trade  as  his  trade-mark,  and 
that  the  defendant  had  unlawfully  adopted  or  in  some 
way  infringed  it ;  but  by  the  Trade-marks  Begistration 
Act,  1875  (j),  it  has  been  provided  that  a  registry  of 
trade-marks  as  defined  by  that  Act,  and  of  the  pro- 
prietors thereof,  shall  be  established  under  the  superin- 
tendence of  the  Commissioner  of  Patents :  and  that  from 


What  it  was 
formerly 
necessary  to 
proTe  in  an 
action  for 
infringement 
of  a  trade- 
mark. 

Trade-marks 
Registration 
Act,  1875. 

Sec.  1. 


(m)  5  &  6  Vict.  c.  45,  ss.  11,  19,  20. 
(n)  Ants^  p.  159. 

(o)  Leather  Ctoth  Co.  v.  American  Leather  Cloth  Co.,  11  H.  of  L.  Cas.  523. 
(/))  See  genernllv  as  to  infringement  of  patents,  copyright,  and  trade- 
marks, Snell's  Principles  of  Equity,  572-584. 
(q)  38  &  39  VIot.  c.  91. 
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and  after  the  Ist  of  July,  1876,  a  person  shall  not  be 
entitled  to  institute  any  proceeding  to  prevent  the 
infringement  of  any  trade-mark  as  defined  by  this  Act, 
until  such  trade-mark  is  registered  in  pursuance  of 
this  Act  (r) ;  that  a  trade-mark  must  be  registered  as  Sect  2. 
belonging  to  particular  goods  or  classes  of  goods,  and 
when  registered  shall  be  assigned  and  transmitted  only 
in  connection  with  the  goodwill  of  the  business  con- 
cerned in  such  particular  goods  or  classes  of  goods,  and 
shall  be  determinable  with  such  goodwill,  but  subject 
as  aforesaid,  registration  of  a  trade-mark  shaU  he  deemed 
to  he  equivcdenl  to  publio  use  of  such  mark  (s) ;  and  that  Sect.  3. 
the  registration  of  a  person  as  first  proprietor  of  a 
trade-mark  shall  be  prim>d  facte  evidence  of  his  right 
to  the  exclusive  use  of  such  trade-mark,  and  shall,  after 
the  expiration  of  five  years  from  the  date  of  such 
registration,  be  deemed  conclusive  evidence  of  his  right 
to  the  exclusive  use  of  such  trade-mark,  subject  to  the 
provisions  of  this  Act  as  to  its  connection  with  the 
goodwill  of  a  business  "  (t).  No  trade-mark  of  a  nature  Sect.  6. 
similar  to  one  already  registered,  or  very  nearly  resem- 
bling the  same,  is  to  be  registered  without  special  leave 
of  the  Court,  in  respect  of  the  same  goods  or  class  of 
goods  (u). 

What  it  is  necessary,  therefore,  now  in  an  action  for  What,  there- 
the  infringement  of  a  trade-mark  for  the  plaintiff  to  ^^J^^J^j!  J^'' 
prove  is,  that  the  trade-mark  is  duly  registered  (x),  and  prove, 
that  it  has  been  infringed  by  the  defendant ;  and  this  is 
only  at  &rst  prima  faeie  evidence,  and,  if  contradicted,  the 
matters  formerly  necessary  to  have  been  proved  will  have 
still  to  be  shewn,  but  proof  of  the  registration  alone 
will,  after  five  years  from  its  taking  place,  be  conclusive 
evidence  of  the  plaintiff's  right  to  the  trade-mark. 

(r)  38  &  30  Vict,  c  91,  b.  1. 
(«)  Sect.  2. 
(0  Sect.  3. 
(u)  Sect.  6. 

(x)  And  of  this  the  certificate  of  the  registrar  is  sufficient  evidence 
(sect.  8). 
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Warranty  As  has  before  been  noticed  (y),  it  is  provided  by 

go«^  sold       statute  (z),  that  if  any  article  is  sold  with  a  trade-mark 
with  a  trade-    thercon,  a  Warranty  is  implied  that  the  same  is  Pennine 

mark  on  them.        ,     ,  ,         *,  *    .  .  ,    . 

and  true,  unless  the  contrary  is  expressed  m  some 
writing  signed  by  or  on  behalf  of  the  yendori  and 
deliyered  to,  and  accepted  by,  the  yendee. 

vi.  Legal  Legal  practitioners  may  be  either  barristers,  special 

practitioners,    pj^^yg  jj^j.  ^^  jj^^  YytkT,  Certified  conYcyancers,  or  soli- 
citors.   The  three  latter  may  recover  their  fees,  but 
B»rirten        ^]^q  ^|j  Q^y  j^^^^  ^Y^^^j  acting  being  deemed  of  a  yolnn- 

their  fees,  and  tary  nature,  and  their  fees  merely  in  the  light  of 
fo7M\f*n!»  honorary  payments ;  and  it  follows  from  this,  that  no 

action  lies  against  them  for  negligence  or  unskilful- 

ness. 

Poeition  of  In  the  abseucc  of  an  express  contract,  the  agreement 

d?int?'  *°^    of  a  client  with  his  solicitor  is  to  pay  him  for  his  ser- 
vices the  ordinary  and  usual  charges,  which  are  regu- 
lated chiefly  by  the  time  occupied  in  attendances,  and 
by  the  length  of  documents ;  and  beyond  this,  in  par- 
ticular cases,  any  special  skill  or  trouble  may  be  taken 
into  consideration  (a).    The  client  is  entitled  to  the 
personal  advice  of  the  solicitor,  though  if  a  clerk  sees 
the  client  and  has  continual  opportunities  of  conferring 
with  his  principal,  this  is  sufficient  (&).    To  entitle  a 
Solicitor  must  solicitor  to  rccover  his  bill  of  costs  he  must  have  had 
deiiTer  a        a  Certificate  to  practise  during  the  time  the  work  was 
month  before    ^^ue,  and  it  is  also  necessary  for  him  to  deliver  a  signed 
suing,  except^  bill,  or  a  bill  with  a  letter  signed,  a  calendar  month 
before  bringing  the  action  (e),  unless  he  obtain  leave 
to  commence  the  action  before,  which  he  may  do  on 
the  ground  that  the  client  is  about  to  leave  England, 


leaye  obtained. 


(y)  See  atittf,  p.  85. 
(«)  25  &  26  Vict.  c.  88,  ss.  19,  20. 
(a)  See  33  &  34  Vict.  c.  28,  s.  18. 
(6)  Hopkinson  y.  Smithy  1  Bing.  13. 

(c)  6  &  7  Vict.  c.  73,  a.  37.    And  in  this  bill  he  mnst  state  the  items ; 
it  is  not  sufficient  to  put  a  gross  sum. 
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become  bankmpt,  liquidate,  componnd  with  his  cre- 
ditors, or  do  any  other  act  that  may  be  prejudicial  to  him 
the  solicitor  (d) ;  in  any  action,  also,  brought  by  a  client 
against  his  solicitor  the  latter  may  set  off  the  amount 
of  his  costs,  though  the  month  has  not  expired,  and 
eyen  though  they  have  not  been  delirered,  proyided  he 
delivers  them  before  trial  (e).  A  solicitor  may  now  also  a  solicitor 
enter  into  a  contract  with  his  client  for  remuneration  ^^  '^T  . 

enter  into  a 

in  some  way  other  than  by  his  ordinary  charges  {e.g.,  contract  for 
by  commission),  but  such  agreement  must  be  in  writing,  bl™commi^^^ 
and  if  in  respect  of  any  action,  must  be  submitted  to  or  otherwise, 
a  taxing-master  for  approval  before  anything  can  be 
received  under  it ;  any  agreement  for  payment,  how- 
ever, only  in  the  case  of  success  is  void,  and  any  stipu- 
lation that  the  solicitor  is  not  to  be  liable  for  negligence 
is  also  void  (/).    A  solicitor  could  always  take  a  security 
from  his  client  for  costs  already  incurred,  and  he  can 
now  also  do  so  for  costs  to  be  incurred  (g). 

The  Court  or  a  judge  before  whom  any  action,  matter,  solicitor's 
or  other  proceedinff  has  been  heard  has  power  to  order  «?•*»  ™fy  ^ 

charsreQ  on 

the  solicitor's  costs  to  be  made  a  charge  on  the  property  property  re- 
recovered  or  preserved  by  the  solicitor's  acts  (h).  covered. 

It  is  the  duty  of  a  solicitor  to  conduct  his  client's  The  duty  of 
case  with  ordinary  skill  and  due  expedition  to  its  con-  *  ■®^*^*^'- 
elusion ;  and  if,  having  commenced  any  proceedings,  he 
refuses  to  continue  them,  he  will  not  be  entitled  to  his 
costs,  unless  specially  justified  by  circumstances  in  so  when  he  may 
doing,  e.ff.f  if  the  client  denies  that  he  is  liable  to  pay  **j^2?"* 
the  costs  already  incurred  (t),  or  if  on  reasonable  notice  he  has  com- 
the  client  omits  to  furnish  him  with  money  to  meet  ™^>^<^^ 
costs  out  of  pocket  (k), — in  either  of  these  cases  the  soli- 
citor may  discontinue  and  bring  an  action  for  his  costs 


(<0  38  k  39  Vict.  c.  79. 

(e)  Broion  y.  TObUs^  31  L.  J.  (  C.P.)  206. 

(/)  33  &  34  Vict.  c.  28,  ss.  4-15. 

(g)  Ibid.  s.  16. 

(A)  23  &  24  Vict.  c.  127,  s.  28. 

(0  ffawka  Y.  CoUreU,  3  H.  &  N.  243. 

(A)  Wadsworth  y.  Marshall^  2  C.  &  J.  665. 

H   2 
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already  incnrred.  If  a  solioitor,  in  the  course  of  his 
acting,  does  not  conduct  his  client's  business  with 
ordinary  diligence,  but  is  guilty  of  some  gross  default, 
negligence,  or  ignorance,  whereby  his  client  is  injured, 
he  is  liable  to  an  action  (2),  but  he  is  not  liable  for  a 
mistake  on  some  doubtful  point  of  law  (m).  A  solicitor 
employing  an  agent  is  liable  to  his  client  for  that 
agent's  negligence. 


When  negli- 
gence of 
solicitor  may 
be  set  np  as 
a  defence  to 
an  action  for 
his  costs. 


With  regard  to  a  solicitor's  negUgence,  the  rule 
has  been  long  settled  that  if  he  brings  an  action  to 
recoyer  the  amount  of  his  bill,  his  negligence  cannot 
be  set  up  as  a  defence  to  the  action,  unless  the  negli- 
gence has  been  of  some  such  extreme  kind  that  the 
client  has  obtained,  and  can  obtain,  no  benefit  what- 
ever from  his  services ;  and  that  where  the  client  has 
derived,  or  may  derive,  some  benefit  from  what  the 
solicitor  has  done,  although  a  great  part  of  the  benefit 
he  ought  to  have  derived  may  have  been  lost  to  him, 
yet  this  will  merely  go  to  reduce  the  amount  of  the 
demand,  and  a  cross-action  must  be  brought  by  the 
client  for  the  negligence  complained  of  (n).  This  rule 
is,  however,  now  no  longer  correct,  for  by  the  Judicature 
Act,  1875,  it  is  enacted,  as  hereafter  noticed  (o),  that 
anything  may  be  set  off  by  way  of  counter-claim,  even 
although  sounding  in  damages  (p). 


Podtion  of 
a  solicitor 
dealing  with 
his  client. 


A  solicitor  is  not  absolutely  incapable  of  buying  from, 
or  selling  to,  or  otherwise  contracting  with  his  client ; 
but  if  he  does  so,  it  is  incumbent  on  him,  on  the  con- 
tract being  called  in  question,  to  shew  either  that  the 
contract  was  perfectly  fair,  or  that  the  client  had  sepa- 


I 


[I)  See  Godfrey  t.  Daltony  6  Bing.  460,  467. 

[m)  Kemp  ▼.  Bwi^  4  B.  &  A.  424. 

(n)  Chittj  on  Contracts,  518,  519. 

(o)  38  &  39  Vict.  c.  77,  Order  zix.  r.  3,  post,  p.  217. 

(p)  "  Since  the  commencement  of  the  new  Acts  connter-claims  of  almost 
erery  kind  have  been  allowed :"  Griffith's  Jnd.  Acts,  254,  where  see  several 
cases  referred  to.  As  to  what  will  amount  to  negligence  in  a  solicitor,  see 
Chittj  on  Contracts,  521-524. 
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rate  and  independent  advice,  and  if  he  cannot  shew 
this,  it  will  be  set  aside  (£). 

Although  a  witness  who  is  subpoenaed  to  attend  a  witneu's 
trial  has  a  claim  for  his  expenses,  and  when  called  to  ^^^^  ^^^. 
give  an  opinion  and  not  to  speak  to  a  fact  for  his  loss  not  Against 
of  time  (r),  his  claim  is  not  against  the  solicitor  in  the  *^*  solicit""- 
action,  but  against  the  party  on  whose  behalf  he  is 
subpoenaed  (s).    The  remedy  of  a  sheriff's  bailiff,  how-  Bnt  a 
ever,  who  executes  process  in  an  action,  is  not  against  ^^^"  "• 
the  client,  but  against  the  solicitor  (t). 

Medical  men  may  be  either  physicians,  surgeons,  vil  Medical 
apothecaries,  or  chemists  and  druggists.      As  to  the?*VI^ 
latter,  their  duty  is  simply  to  prepare,  dispense,  and  *"" 
sell  medicines,  and  they  cannot  recover  for  advice. 
As  to  the  three  former  they  can  recover  their  fees, 
provided  they  are  duly  registered  under  the  Medical  21  &  22  Vict. 
Act  (u),  and  provided  also,  as  to  physicians,  that  they  ^  . ' 
are  not  prohibited  by  the  bye-laws  of  any  college  of 
physicians  from  so  doing  (x).   An  ordinary  practitioner, 
however,  only  registered  under  the  Medical  Act,  and 
not  holding  any  other  qualification,  cannot  recover  for 
medicines  and  attendance  except  in  a  surgical  case,  and 
if  a  medical  man  is  guilty  of  such  a  want  of  reasonable 
care  or  skill  that  his  patient  receives  no  benefit,  he 
cannot  recover  his  fees,  and  he  is  liable  to  an  action 
by  the  patient  for  negligence,  even  though  he  was  not 
called  in  by  such  patient,  or  was  not  to  be  remunerated 
by  him  (y),  and  any  negligence  might  be  set-off  against 
him  by  way  of  counter-claim  in  an  action  brought  by 
him  for  his  fees  (z). 


(q)  The  subject  of  the  dealings  of  a  solicitor  with  his  client  belongs 
more  especially  to  equity,  and  the  student  is  referred,  for  further  informa- 
tion thereon,  to  Snell's  Principles  of  Equity,  471. 

(r)  See  post,  p.  166. 

is)  Lee  T.  Hverett,  2  H.  &  N.  285. 

(t)  Bretoer  ▼.  JoneSy  10  Ex.  655. 

(tt)  21  &  22  Vict.  c.  90,  amended  by  23  Vict.  c.  7. 

(x)  Chitty  on  Contracts,  530,  531. 

(y)  See  generally  as  to  torts  arising  peculiarly  from  negligence,  posi^ 
part  ii.  ch.  vl. 

(«)  38  &  39  Vict.  c.  77,  Order  Xix.  r.  3,  post,  p.  217. 
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DeniUts*  Act, 
1878. 


VIII.  Wit- 


When  a 
witneu  is 
entitled  to  be 
paid  for  loss 
of  time. 


With  regard  to  dentists,  it  is  now  provided  by  the 
Dentists'  Act  1878  (a),  that  from  the  Ist  August  1879 
a  person  shall  not  be  entitled  to  recover  any  fee  or 
charge  in  respect  of  dentistry  unless  registered  under 
that  Act,  or  unless  he  is  a  duly  qualified  medical 
practitioner  (b) ;  and  that  no  person  shall  be  entitled 
to  use  the  name  or  title  of  '^ dentist"  or  '' dental 
practitioner,"  or  any  description  implying  that  he  is 
registered  under  this  Act,  or  that  he  is  a  person  specially 
entitled  to  practise  dentistry,  under  a  fine  of  not  ex- 
ceeding £20,  unless  he  is  duly  registered  (c).  Prior 
to  this  Act  there  was  no  provision  of  this  character  as 
to  dentists,  who  are  by  force  of  it  now  placed  in  much 
the  same  position  as  medical  men. 

Every  person  subpoenaed  as  a  witness  is  entitled  to 
be  paid  a  reasonable  sum  for  his  expenses  of  going  to, 
staying  at,  and  returning  from  the  trial,  and  this  sum 
must  be  paid  or  tendered  him  at  the  time  of  his  being 
served  with  his  subpoena,  otherwise  he  is  not  bound  to 
attend.  If  a  witness  lives  within  the  bills  of  mortality 
it  is  sufiicient  to  give  him  a  nominal  sum  with  his 
subpoena,  usually  one  shilling  (d).  If  a  witness  who 
is  not  paid  a  proper  sum  for  his  expenses,  yet  chooses 
to  attend,  he  is  justified  in  refusing  to  be  sworn  until 
his  expenses  have  been  paid  (e). 

But  though  a  witness  is  always  entitled  to  his  ex- 
penses, yet  he  is  not  entitled  to  be  paid  for  his  loss  of 
time  unless  he  is  a  witness  called,  not  to  give  evidence 
upon  some  matter  of  fact,  but  of  opinion,  e.g,^  an 
expert,  and  then  he  is  so  entitled  (/). 

Service  of  a  subpoena  on  a  witness  must  be  personal, 
and  the  remedy  against  a  witness  for  not  attending  on 


(a)  41  &  42  Vict.  c.  33. 

(6)  Sect.  5. 

(c)  Sect.  3. 

let)  Chitty  on  Contracts,  542. 

(e)  Ibid. 

(/)  See  Webb  y.  Page,  1  C.  &  R.  23  ;  Z<»  v  £verc8t,  2  H.  &  N.  285. 


ANY  DIBABILmr  OF  THB  OONTBAOIINa  PARTIES.  167 

his  Bubpcena  is  either  by  attachment  for  contempt  of 
Court  in  not  obeying  the  subpoena,  which  is  a  process 
of  the  Oonrt,  or  by  an  action  for  damages  (g). 

A  corporation  is  some  legal  body  always  known  by  ix.  Corpora- 
the  same  name,  and  perpetually  preserving  its  identity,  ^**'*^®^^" 
and  it  may  be  either  a  corporation  sole,  that  is,  composed  iostitatioiu. 
of  one  person,  6.^.,  a  bishop ;  or  a  corporation  aggregate, 
that  is,  one  composed  of  many  persons,  e,g.f  some  com- 
pany incorporated  by  Act  of  Parliament  (A).  Corpora- 
tions aggregate  may  be  created  either  by  Act  of 
Parliament,  charter,  or  letters  patent,  and  the  great 
peculiarity  as  to  their  contracts  is  that,  generally  speak- 
ing, they  must  be  under  their  common  seal.  To  this 
rule  there  are,  however,  exceptions,  which  may  chiefly 
be  stated  to  be  contracts  comprising  some  matter  of 
everyday  occurrence,  or  of  such  a  nature  as  to  be  actu- 
ally necessary,  these  being  valid,  though  not  under 
the  common  seal  (i) ;  thus,  in  the  case  just  cited,  it 
was  held  that  the  guardians  of  a  poor-law  union 
who  had  given  orders  to  a  tradesman  to  supply  and 
put  up  water-closets  in  the  union  workhouse,  which 
he  had  accordingly  done,  could  not  afterwards  defend 
themselves  in  an  action  brought  for  the  price  by  shew- 
ing that  there  was  no  contract  under  seal,  as,  for  the 
purposes  for  which  the  guardians  were  made  a  corpora- 
tion, it  was  necessary  that  they  should  provide  such 
articles. 

Companies  may  be  either  unlimited  or  limited,  and  Diffennees 
now  any  company  consisting  of  seven  or  more  persons  ^J[2\nd 
may,  and  if  more  than  twenty  persons  must,  be  regis-  nxdimited 
tered  (i).    An  unlimited  company  is  simply  a  combina-  ^™P*"*^ 

(g)  See  aleo  as  to  witnesses,  post,  part  8,  ch.  ii.,  on  Evidence. 

(A)  Williams'  Personal  Property,  236,  237. 

(i)  ClarhB  t.  Cuckfield  Unwn,  21  L.  J.  (Q.B.)  349. 

(A)  25  k  26  Vict,  c  89,  ss.  4,  6.  And  it  has  been  recently  decided  that 
where  there  is  any  combination  of  more  than  twenty  persons  baring  for 
their  object  the  acquisition  of  gain,  the  assistance  of  the  Court  cannot  be 
had  in  any  way,  so  that  a  trnst  deed  entered  into  amongst  such  penons 
cannot  be  enforced :  Sykes  y.  Beadon,  L.  R.  11  Ch.  D.  170. 
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Contracts  by 

registered 

companies. 


Liabilitj  in 
respect  of 
contracts  on 
behalf  of 
charities  and 
institntiona 
generally. 


tion  of  eeyeral  persons  together  for  some  liusinessy  and 
the  members  stand  in  the  position  of  ordinary  partners, 
and  liable  to  an  unlimited  degree  to  all  the  debts  of  the 
partnership,  and  the  ordinary  partnership  rules  will 
generally  apply  to  them  (/).  A  company  may,  how- 
eyer,  be  limited  if  duly  registered  as  such  (m),  and 
the  members  are  then  only  liable  to  the  extent  of  their 
different  shares ;  so  that  any  person  contracting  with 
such  a  company  must  only  look  for  payment  to  the 
assets  of  the  company. 

Any  contracts  made  by  a  registered  company  need 
only  be  under  such  company's  seal  when  the  same 
would,  if  made  by  a  private  person,  require  a  seal; 
where,  if  made  by  a  private  person,  writing  would  be 
necessary,  signature  by  some  person  authorized  by 
the  company  is  sufficient ;  and  where  no  writing  would 
be  necessary  if  made  by  a  private  person,  the  contract 
may  be  made  by  parol  by  some  person  authorized  by 
the  company  (n).  Shares  in  a  registered  company 
may  be  transferred  by  deed  duly  registered  at  the 
company's  office,  or,  in  the  case  of  such  a  company 
limited  by  shares,  when  shares  are  fully  paid  up,  by 
simple  delivery  of  share  warrants  (o). 

With  regard  to  contracts  made  with  persons  acting 
on  behalf  of  institutions  and  associations,  such  as 
charities,  clubs,  and  the  like,  the  rule  is  that  the 
persons  making,  or  authorizing  the  making  of,  the 
contract  are  the  persons  liable,  unless,  indeed,  the 
other  party  has  specially  agreed  that  he  will  look  for 
payment  only  to  the  assets  of  the  institution.  And 
this  rule  applies  to  all  miscellaneous  undertakings,  it 


(/)  For  which  see  ante,  p.  114-123. 

(m)  25  &  26  Vict.  c.  89. 

(n)  30  &  31  Vict.  c.  131,  s.  37. 

(o)  Ibid.  ss.  27-33.  The  subject  of  companies  has  now  attained  such 
general  importance  that  it  is  well  worthy  of  some  separate  study  by  every 
student.  The  student  may  gain  a  fair  elementary  knowledge  on  the  subject 
from  the  perusal  of  a  little  work  lately  published,  viz.,  "Eustace  Smith's 
Summary  of  the  Law  of  Companies." 
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being  always  a  questioiiy  when  a  person  dispntes  his 
liability,  whether  he  in  any  way  authorized  what  has 
been  done  so  as  to  make  himself  liable.  Thus,  if  a 
person  becomes  one  of  a  committee  of  direction  of 
any  snch  undertaking  or  institution,  this  will  be 
evidence  to  shew  that  he  has  made  himself  liable  for 
goods  supplied  for  its  purposes,  even  although  he 
himself  did  not  give,  or  assist  in  giving,  the  particular 
order  in  question  (p).  The  mere  fact,  however,  of  a 
person  being  a  member  of  a  committee  of  management 
will  not  always  in  itself  serve  to  render  him  liable ;  it 
is  only  evidence  of  his  having  authorized  the  making 
of  the  contract.  Thus,  where  wine  for  a  club  had 
been  ordered  by  the  house  steward  of  a  club  according 
to  the  directions  of  the  committee  of  management,  in 
an  action  brought  against  two  members  of  that  com- 
mittee, it  was  held  that  it  was  a  question  for  the  jury 
whether  the  defendants  had  authorized  the  steward  to 
order  the  wine  in  question  (;). 

Contracts   in  the  relation  of  master  and  servant  x.  Master 
may  be  conveniently  considered  under  three  heads,  "**  ••^▼•n** 
viz. : — 1.  As  to  the  hiring.    2.  As  to  the  power  of  the 
servant,  and  the  relation  between  the  parties  during 
the  service;  and  3.  As  to  the  determination  of  the 
service. 

Firstly,  then,  as  to  the  hiring. — There  may  be  an  Af  to  the 
express  contract  for  the  hiring  of  a  servant,  and  when  ^*""8- 
there  is,  it  may  be  either  in  writing  or  by  parol,  unless 
it  is  for  a  hiring  for  a  period  beyond  a  year,  in  which 
case  writing  is  by  the  Statute  of  Frauds  necessary  (r) 
and  it  may  perhaps  be  considered  doubtful  whether  a 
contract  for  hiring  and  services  for  life  does  not 
require  to  be  by  deed  (s).    In  every  express  contract 


(p)  See  Chitty  on  Contractf,  220-223. 

(9)  Todd  T.  Emly,  8  M.  &  W.  505. 

(r)  29  Car.  2,  c.  3,  s.  4,  anie,  pp.  39,  43--45. 

(«)  See  notes  to  Mitchell  ▼.  Reynolda^  1  S.  L.  C.  417. 
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Different  kinds 
of  servants. 


Effect  of 

general 

hiring. 


As  to  the 
power  of  the 
serrant,  and 
the  relation 
between 
master  and 
servant. 


for  hiring,  its  duration,  and  the  wages  in  respect  of  the 
hiring,  should  be  stated,  but  if  there  is  no  express 
contract,  but  simply  an  entering  into  service,  it  is 
called  a  general  hiring,  which  has  been  decided  to  be 
for  different  terms  according  to  the  nature  of  the 
service  (as  will  be  next  noticed),  but  in  respect  of 
which  hiring  it  is  always  presumed,  unless  the  con- 
trary appears,  that  reasonable  wages  are  to  be  paid  (t). 

Persons  occupying  the  legal  position  of  servants 
may  be  classified  as  clerks,  domestic  or  menial  servants, 
and  servants  who  are  neither  in  the  position  of  clerks 
nor  domestic  nor  menial  servants.  A  general  hiring 
of  a  clerk  is  a  yearly  hiring  determinable  by  three 
months'  notice,  or  an  equivalent  three  months'  wages  (u); 
a  general  hiring  of  a  domestic  or  menial  servant  is 
also  a  yearly  hiring,  but  determinable  by  a  month's 
notice,  or  an  equivalent  month's  wages  {x);  and  a 
general  hiring  of  other  kinds  of  servants,  though  it 
will  be  taken  primarily  as  a  hiring  for  a  year  (y), 
must  depend  more  especially  upon  the  circumstances 
of  each  particular  case,  as,  indeed,  it  must,  to  a  certain 
extent,  in  all  cases,  so  that  the  fact  of  a  servant's  wages 
being  payable  at  longer  or  shorter  periods,  as  the  case 
may  be,  may  alter  the  presumption  as  to  the  hiring 
and  the  length  of  notice  required,  as  also  may  any  usage 
or  custom  in  any  particular  trade  or  business.  Although 
a  general  hiring  of  a  servant  may  therefore  be  con- 
strued as  a  hiring  for  a  year,  and  so  on  &om  year 
to  year,  yet,  as  it  need  not  necessarily  extend  beyond 
the  year,  it  is  valid  though  not  in  writing  (z). 

Secondly,  as  to  the  power  of  the  servant,  and  the  re- 


(0  Chitty  on  Contracts,  531. 

(u)  Fairman  t.  Oakford^  5  H.  &  N.  635. 

(x)  Fmocett  y.  Cash^  5  B.  &  Ad.  904.  The  housekeeper  of  a  large  hotel 
is  not  a  menial  servant,  and  cannot  he  dismissed  on  a  month's  notice  in  the 
absence  of  express  agreement :  Lawler  y.  Linden^  10  Irish  Rep.  C.  L.  188. 

(y)  BayUy  v.  RvmmeU,  1  M.  &  W.  506. 

(«)  Beeaton  v.  Collyer^  4  Bing.  309.  See  as  to  contracts  not  to  be  per- 
formed within  a  year,  awkt  PP*  43-45. 
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lation  between  the  parties  during  the  service. — It  will  The  ordinary 
be  at  once  seen  that  a  person  by  entering  into  another's  Agency  ^piy 
service  becomes  that  other's  agent  for  certain  purposes,  to  these 
and  that,  therefore,  the  ordinary  principles  of  agency  ^°  " 
apply,  and  answer  the  question  of  his  power  to  bind  his 
master  by  his  contracts.  These  principles  of  agency 
have  already  been  considered,  and  the  very  great  differ- 
ence in  the  powers  of  a  general  and  a  special  agent 
pointed  out  (a) ;  and  it  will  follow  from  that  difference, 
that  the  power  of  a  servant  to  bind  his  master  must 
depend  on  whether  he  is  merely  a  special  agent,  ap- 
pointed simply  now  and  then  to  do  some  particular  act, 
or  whether  he  is  a  general  agent,  having  a  wide  power 
given  him  by  his  master  to  do  all  acts  of  a  certain 
nature.  If  he  is  of  the  former  kind,  then  any  contract 
which  he  makes  can  only  bind  his  master  when  strictly 
in  conformity  with  his  master's  orders;  but  if  he  is  of 
the  latter  kind,  then  any  contract  he  makes  will  bind 
his  master,  even  though  it  goes  beyond  his  master's 
orders  in  the  particular  case,  if  it  is  within  the  scope  of 
his  ordinary  authority.  To  exemplify  this  by  an  instance :  illustration. 
If  a  master  simply  once  directs  his  servant  to  go  to  a 
shop  and  purchase  certain  goods,  giving  him  the  money 
to  pay  for  them,  and  the  servant  misapplies  the  money, 
and  gets  the  goods  on  credit,  here  the  master  will  not 
be  liable  to  pay  for  them,  for  the  servant  was  but  a 
special  agent,  and  it  was  the  duty  of  the  shopkeeper  to 
inquire  into  the  extent  of  his  authority,  and  the  getting 
of  the  goods  on  credit  was  beyond  his  authority ;  but 
if  the  master  is  in  the  habit  of  sending  his  servant  to  buy 
goods  on  credit,  though  in  this  instance  he  gives  him 
the  money  to  pay  for  them,  and,  instead  of  paying,  the 
servant  misapplies  the  money  and  gets  them  on  credit, 
the  master  will  be  liable  to  pay  for  them,  because  the 
servant  was  a  general  agent,  and  his  act  comes  within 
the  scope  of  his  ordinary  authority. 

A  master  is  liable  for  his  servant's  torts  when  com-  As  to  torts 

^ .— ^  committed  by 

a  servant. 


(a)  See  arUey  pp.  106, 107. 
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mitted  by  the  serrant  acting  in  the  course  of  his  ordi- 
nary employment  and  duty,  but  he  is  not  liable  crimi- 
nally for  his  servant's  nnauthorized  act  (5). 

Servant  A  scrvant  is  entitled  to  be  paid  wages  during  a  time 

entitled  to  be  j^^  ^g^g  disabled  from  service  by  illness  (c),  and  the  re- 
though  diB-  lation  between  an  ordinary  master  and  servant  (it  is 
tem^  rary"^^  othcrwisc  as  to  an  apprentice),  does  not  make  it  obliga- 
iiiness.  tory  on  a  master  to  provide  medical  attendance  or 

Master  not      mcdicincs  for  his  servant ;  but  if  he  sends  for  a  medical 
Tide  medlar   practitioner  for  his  servant  whilst  under  his  roof,  he  is 
attendance  for  liable,  and  he  cannot  deduct  from  the  servant's  wages 
18  servan  .     ^^^  expeuscs  incurred  thereby,  unless  it  was  specially 
so  agreed  (d). 

Master  not  There  is  no  implied  contract  by  a  master  to  in- 

bound to  demnify  his  servant  against  any  injury  happening  in 
servuiTagainst  the  courso  of  his  employment,  or  even  not  to  expose 
injuries.  j^jg  servant  to  any  extraordinary  risks  {e) ;  but  there  is  a 

duty  cast  on  him  to  make  use  of  proper  tackle  and 
machinery  in  his  business,  and  to  employ  duly  com- 
petent co-servants,  and  if  any  injury  arises  to  the 
servant  through  the  non-observance  of  this  duty,  the 
master  will  be  liable  (/). 

As  to  the  Thirdly,  as  to  the  determination  of  the  service. — The 

determination  general  way  in  which  this  happens,  is  by  notice  either 

by  the  master  or  the  servant,  the  length  of  which  notice 

varies  according  to  the  contract  for  hiring  or  the  nature 

of  the  service  (ff) 

When  master       lu  giving  the  uotico,  it  is  uot  ueccssary  to  allege  any 

ma  J  discharge 

serTant  with-         ^,v  «     .  ^        ^  r%    ■>    -        r.^^ 

out  notice.  W  ^^  hereon*  Post,  part  2,  ch.  1,  p.  249. 

(c)  CuAaon  y.  Stones,  1  E.  &  E.  248. 

(d)  See  Chitty  on  Contracts,  537  ;  and  the  principle  that  a  master  is 
not  bound  to  provide  medical  attendance  or  medicines  for  his  senrant  is 
the  same,  even  although  the  servant's  illness  has  arisen  through  an  accident 
incurred  in  performing  his  duties  as  servant,  unless  indeed  it  arose  in  such 
a  way  that  the  master  could  be  held  liable  for  it,  as  to  which  see  pottj 
pp.  342,  343. 

(e)  RUey  v.  Baxendak,  6  H.  &  N.  445. 

(/)  Wi/«on  V.  Merry ^  L.  R.  1  H.  L.  Sc.  326,  post^  pp.  342,  343. 
(^)  Ante,  p.  170. 
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reason  for  it ;  and  in  the  following  cases  the  master 
will  be  justified  in  putting  an  end  to  the  contract  of 
seryice  without  any  notice : — 

1.  When  the  servant  unlawfully  absents  himself  from 
his  work. 

2.  If  he  proves  to  be  incompetent  to  perform  any 
particular  service  which  he  had  agreed  to  render. 

3.  If  he  refuses  or  neglects  to  obey  his  master's 
reasonable  orders ;  and 

4.  If  he  is  guilty  of  any  gross  moral  misconduct,  or 
of  habitual  neglect  in  the  performance  of  his  duties. 

And  in  these  cases  the  servant  will  only  be  entitled 
to  wages  already  accrued  due,  so  that  if  his  wages  are 
payable  monthly,  and  he  is  discharged  in  the  middle  of 
a  month,  he  forfeits  his  right  to  such  wages  (A). 

The  death  of  either  master  or  servant  will  operate  to  Death, 
dissolve  the  contract  of  service  (i). 

A  master  is  not  bound  to  give  his  servant  a  cha-  Master's 
racter,  but  if   he  does  so,  he  must  give  what    he^*^i?jjj** 
believes  to  be  a  true  one ;  if  he  wilfaUy  gives  a  false  character  to 
character,  he  will  be  liable  to  an  action  for  libel  or  ^"  ^^^^ 
slander;  but  if  he  believes  it  to  be  true,  and  makes 
it  honestly  and  fairly,  without  exaggeration,  it  comes 
within  the  designation  of  a  privileged  communication, 
and  he  is  not  liable  (k). 

Many  important  points  in  the  relation  of  master  and 
servant  belong  to  the  second  division  of  this  work, 
viz.,  '*  Torts,"  and  are  there  considered  (2). 

(A)  Chitty  on  Contracts,  534,  535.  As  to  the  measare  of  damages  in  an 
action  by  a  servant  for  wrongful  dismissal,  see  post,  p.  380. 

(0  Farrow  v.  WHaon,  L.  R.  4  C.  P.  744. 

Ik)  See  postf  p.  315. 

(0  See  post,  part  2,  particularly  ch.  6,  **  Of  Torts  arising  peculiarly 
from  Negligence." 
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CHAPTER  VII. 


OF  OONTRAOTS  WITH  FEBSONS  Uin)EB  SOME  DISABILITT. 


r.  Infants. 


Infant  is 
always  liable 
on  his  con- 
tracts for 
necessaries. 

Other  con- 
tracts coald 
formerly  be 
ratified. 


In  this  chapter  will  be  considered  the  position  of  the 
following  parties  as  to  their  contracts :  Infants,  married 
women,  persons  of  nnsonnd  mind,  intoxicated  persons, 
persons  nnder  duress,  and  aliens. 

An  infant  in  the  eyes  of  the  law  is  a  person  tinder  the 
age  of  twenty-one  years,  and  at  that  period  (which  is 
the  same  in  the  French  and  generally  in  the  American 
law),  he  or  she  is  said  to  attain  majority ;  and  for  his 
torts  (m)  and  crimes  an  infiant  may  be  liable ;  but  for  his 
contracts,  as  a  general  rule,  he  is  not  liable,  unless  the 
contract  is  for  necessaries.  The  law  as  to  infants' 
liability  on  their  contracts  has  lately  been  f  ery  much 
altered  by  the  Infants'  Belief  Act,  1874  (n),  bnt  to 
properly  understand  the  application  of  that  Act  it  will 
be  necessary  to  first  notice  the  law  as  it  stood  before 
its  passing. 

On  his  contracts  for  necessaries  an  infant  is  now  and 
always  has  been  liable ;  and  with  regard  to  his  other 
contracts,  they  were  not  formerly  actually  void,  bnt 
only  voidable,  and  accordingly,  from  the  earliest  times, 
capable  of  ratification  after  he  came  of  age  without  any 
new  consideration  (o) ;  and  it  was  held  that  any  act  or 
declaration  which  recognised  the  original  contract  as 


(m)  As  to  torts,  see  post^  part  2. 
(n)  37  &  38  Vict,  c  62. 
(o)  See  Co.  Lit.  2b. 
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binding  was  sufficient  ratification  (p).  But  by  Lord  Lord  Tentcr- 
Tenterden's  Act  (j)  it  was  provided  that  no  action  ^*'*'' ^*^ 
should  be  maintained  whereby  to  charge  any  person 
upon  any  promise  made  after  full  age  to  pay  any  debt 
contracted  during  infancy,  or  upon  any  ratification 
after  full  age  of  any  promise  or  simple  contract  made 
during  infancy,  unless  such  promise  or  ratification  were 
made  by  some  writing  signed  by  the  party  to  be  charged 
therewith  (r).  As  to  contracts  not  for  necessaries, 
therefore,  the  law,  until  lately,  was  that  they  might  be 
ratified  by  the  infant  after  coming  of  age  by  writing 
duly  signed  by  him. 

But  this  is  no  longer  so,  for,  by  the  Infants'  Belief  infanu' 
Act,  1874  («),  it  is  enacted  that  "all contracts,  whether  ^^f/"^' 
by  specialty  or  by  simple  contract,  henceforth  entered 
into  by  infants  for  the  repayment  of  money  lent  or  to  be 
lent,  or  for  goods  supplied  or  to  be  supplied  (other  than 
contracts  for  necessaries),  and  all  accounts  stated  with 
infants,  shall  be  absolutely  void :  provided  always,  that 
this  enactment  shall  not  invalidate  any  contract  into 
which  an  infant  may  by  any  existing  or  future  statute, 
or  by  the  rules  of  common  law  or  equity,  enter,  ex- 
cept such  as  now  by  law  are  voidable "  (t) ;  and  that 
"no  action  shall  be  brought  whereby  to  charge  any 
person  upon  any  promise  made  after  full  age  to  pay 
any  debt  contracted  during  infancy,  or  upon  any  ratifi- 
cation made  after  full  age,  of  any  promise  or  contract 
made  during  infancy,  whether  there  shall  or  shall  not  be 
any  new  consideration  for  such  promise  or  ratification 
after  fuU  age "  {u).    The  law,  therefore,  as  to  infants' 


(p)  See  cases  cited  in  Chitty  on  Contracts,  149. 

{q)  9  Geo.  4,  c.  14,  s.  5. 

(r)  Signature  bj  an  agent  was  not  sufficient,  and  19  &  20  Vict.  c.  97,  s.  13, 
made  no  difference  in  this  rule. 

(5)  37  &  38  Vict.  c.  62. 

(0  Sect.  1.     As  to  the  latter  part  of  this  section,  see  note  (m). 

(ti)  Sect.  2.  This  Act,  in  making  infants'  contracts  void,  does  not  apply 
to  the  powers  of  infants  in  certain  cases  to  convey  lands,  viz. :  By  the 
custom  of  gavelkind  at  the  age  of  fifteen  by  feoffment ;  on  marriage  by 


of  the  term 
''  necessaries." 
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contracts  at  the  present  day  is,  that  they  are  absolutely 
Yoid  and  incapable  of  ratification  unless  for  necessaries, 
and  it  has  been  decided  that  the  Act  applies  to  a  ratifi- 
cation made  after  its  passing  of  a  debt  contracted  prior 
to  it  (x). 

Promise  to  In  a  recent  case  the  point  was  raised  of  the  position 

infant.  ^^  of  a  pcrson  who  having  during  infancy  entered  into  a 
promise  to  marry,  after  full  age  recognises  the  promise 
by  continuing  his  position  as  before.  It  was  held  that 
the  Infants  Belief  Act,  1874,  applied  to  this  in  the  same 
way  as  to  other  cases,  and  that  in  the  absence  of  some 
distinct  eyidence  of  a  new  promise  no  action  could  be 
maintained  (y). 

The  meaning  An  infant  being,  however,  still,  as  formerly,  liable 
for  necessaries,  it  is  important  to  properly  understand 
the  meaning  of  that  term.  It  must  follow,  as  a  matter 
of  course,  that  it  will  include  all  things  essential  for 
existence,  and  without  which  a  person  cannot  reasonably 
be  supposed  to  live,  e.ff.y  ordinary  food  and  clothing ; 
but  it  has  a  much  wider  application  than  this,  and 
many  things  not  actually  essential  to  existence  are  in- 
cluded under  it.  The  rule  as  to  what  will  be  deemed 
necessaries  has  been  stated  as  follows:  ^'All  such 
articles  as  are  purely  ornamental  are  not  necessary,  and 
are  to  be  rejected,  because  they  cannot  be  requisite  for 
any  one;  and  for  such  matters,  therefore,  an  infant 
cannot  be  held  responsible.  But  if  they  are  not  strictly 
of  this  description,  then  the  question  arises  whether 
they  were  bought  for  the  necessary  use  of  the  party,  in 

the  sanction  of  Chancery  under  18  &  19  Vict.  c.  43 ;  and  bj  the  sanction 
of  Chancery  for  payment  of  debts  under  1  Wm.  4,  c.  47,  the  latter  part  of 
section  1  providing,  as  is  stated  above,  that  it  shall  not  operate  to  invalidate 
any  contract  into  which  an  infant  may  by  any  existing  or  fature  statute, 
or  by  rules  of  common  law  or  equity,  enter,  except  such  as  are  by  law 
voidable.  In  the  opinion  of  the  writer  also  the  Act  makes  no  alteration  in 
the  rule  that  a  lease  by  an  infant  is  good  if  he  accepts  rent  after  he  comes 
of  age,  because  the  accepting  of  rent  does  not  operate  merely  as  a  ratifica- 
tion, but  by  way  of  estoppel.    And  see  also  Chitty  on  Contracts,  151. 

{x)  Ex  parte  Kibble,  L.  R.  10  Ch.  App.  373. 

(y)  Coxhead  v.  Mullis,  L,  R,  3  C.  P.  Div.  439. 
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order  to  maintain  himself  properly  in  the  degree^  state^ 
and  station  of  life  in  which  he  moved ;  if  they  were,  for 
such  articles  the  infant  may  be  responsible  "  {z). 

To  take  an  instance  to  exemplify  this  rule,  it  has 
been  held  that  an  infant  is  liable  for  the  price  of  horses 
bought  by  him  if  his  position  warranted  his  keeping 
horses,  or  if  riding  was  recommended  by  his  medical 
adviser  (a).  To  enumerate  all  the  different  cases  in 
which  things  have  or  have  not  been  held  to  be  neces- 
saries would  be  useless,  and  the  answer  to  the  question 
of  what  are  necessaries  for  which  an  infant  will  be 
liable,  to  be  collected  from  all  the  cases,  may  be  shortly 
stated  to  be,  that  he  will  be  liable,  not  merely  for  the 
bare  essentials  of  life,  but  also  for  education,  and 
generally  for  anything  suitable  to  his  rank  and  condi- 
tion in  life,  and  it  will  always  be  a  question  for  the 
jury  whether  an  infant  is  liable  or  not  in  every  parti- 
cular case  (b).  And  if  an  infant  has  a  wife  or  children, 
he  will  be  liable  for  necessaries  supplied  to  her  or 
them  (o). 

The  statement  that  an  infant  is  absolutely  liable  for  An  infant  is 
necessaries  must,  however,  be  taken  with  the  following  °°^  ^!*^L^?5 

.,,  ...  necessanci  if 

restriction,  viz.,  that  if  an  infant  is  residing  under  the  residing  under 
parental  roof,  he  cannot  generally  be  made  responsible  y^ff*"****^ 
ieven  for  necessaries,  for  in  such  a  case  the  presumption 
is  that  the  credit  is  intended  to  be  given  to  the  parent, 
and  not  to  the  infant  {d).    It  must  not,  however,  from 
this,  be  taken  as  law,  that  in  such  a  case  the  parent  is  Nor  is  the 
necessarily  liable  for  such  things  supplied  to  hi^  child  pwent  neces- 
living  with  him,  for  he  is  not  so  liable,  as  a  matter  of 
course,  it  being  always  necessary,  to  render  the  parent 

(t)  Per  Parke,  B.,  in  Peters  v.  Fleming^  6  M.  &  W.  47 ;  cited  in  Broom's 
Corns.  573,  574.  See  also  as  to  meaning  of  term  '^  necessaries,"  Skrine  v. 
Gordon^  9  Irish  Reps.  C.  L.  479. 

(a)  Hart  r.  Prater,  1  Jur.  623. 

(b)  See  hereon,  Ryder  y.  Wombwell,  L.  R.  4  Ex.  32  ;  and  also  Chitty  on 
Contracts,  138-144. 

(c)  Turner  v.  7W%,  1  Str.  168 ;  Chitty  on  Contracts,  140. 
Id)  Chitty  on  Contracts,  140,  147. 

N 
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liable,  to  shew  that  he  in  some  way,  either  by  a  prece- 
dent act  or  a  subsequent  ratification,  authorized  his 
child  to  contract  and  to  bind  him ;  for  if  he  has  in  no 
way  given  any  authority,  he  is  no  more  liable  to  pay  a 
debt  contracted  by  his  child,  even  for  necessaries,  than 
a  stranger  would  be.  But  slight  evidence  of  the  parent's 
authority  will  usually  be  sufficient,  so  that,  if  goods  are 
delivered  at  the  parent's  residence,  this  will  j^Wma/oeid 
raise  a  presumption  of  his  liability  (e) :  though,  if, 
directly  he  heard  of  the  goods  or  saw  them,  he  objected 
to  them,  this  would  operate  to  rebut  his  liability.  It 
might,  therefore,  possibly  happen  in  such  a  case  that  a 
tradesman  supplying  goods  might  find  himself  without 
remedy  against  any  one. 

As  to  whether      For  money  lent  to  an  infant  not  for  the  purposes  of 
iSbiefor"      buying  necessaries  he  is  of  course  not  liable,  and  at 
money  lent      commou  law  he  was  not  liable  for  money  lent  to  him 
sariesf  ^^^'^   ®'^®^  though  for  the  purpose  of  buying  necessaries  (/) ; 
but  it  is  doubtful  whether  this  is  so  now,  for  as  the 
Court  of  Chancery  on  principles  of  equity  would  pro- 
bably formerly  have  given  relief  in  such  a  case,  by 
allowing  the  lender  to  stand  in  the  place  of  the  person 
who  supplied  the  necessaries,  and  as  by  the  Judicature 
Act,  1873   (g),  the   rules  of  equity,  where  difierent 
from  those  of  law,  are  to  prevail,  probably  now  money 
lent  for  the  purpose  of  buying  necessaries  may  be 
recovered  back  in  any  division  of  the  High  Court  of 
Justice. 

Or  where  he        The  mere  fact  of  a  person  having  fraudulently  re- 

M^ted^himBelf  Presented  himself  to  be  of  age  when  in  fact  he  was  an 

to  be  of  age.     infant  will  not  be  sufficient  to  render  him  liable.    Thus 

where  an  infant  had  obtained  a  lease  of  a  furnished 

house  on  an   implied  representation   that  he  was  of 


(e)  Chitty  on  Contracts,  147. 

(J)  Darby  ▼.  Boucher,  1  Salk.  279. 

(5^)  36  &  37  Vict.  c.  66,  s,  25  (11> 
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full  age  it  was  held  that  although  the  lease  miiBt  be 
declared  void  and  possession  ordered  to  be  delivered  up 
yet  the  infant  was  not  liable  for  use  and  occupation  (A). 

An  infant  is  not  liable  on  a  bill  of  exchange  or  pro-  infant  not 
missory  note  to  which  he  is  a  party,  although  it  were  Jj*J^^*  ®" 
giTen  for  necessaries ;  but  such  a  bill  is  good  as  against  though  for' 
the  other  parties  thereto  (t).    He  could,  however,  be  '*«<^«*""«»- 
Bued  on  the  original  debt  for  necessaries. 

Infancy  is  a  personal  privilege,  and  does  not  affect  infancy  is 
the  other  contracting  person's  liability,  so  that  though  ^^^^^ 
an  infant  is  not  liable  generally  to  be  sued  on  his  con- 
tracts he  is  capable  of  suing,  which  forms  one  exception 
to  the  rule  that  mutuality  is  necessary  to  the  con- 
tract (j). 

An  infant's  contract  to  marry  stands  on  the  same  infant  not 
footing  as  any  ordinary  contract  he  enters  into,  i.e.,  the  contract  u 
infant  is  not  liable  on  it,  but  can  sue  in  respect  of  it.  marry. 
But  if  the  infant  actually  completes  the  contract  by  g„^  j^ 
going  through  the  marriage  ceremony  in  the  manner  marriage 
prescribed  by  law,  then  if  a  male  and  of  the  age  of  four-  ugtLrriS^ 
teen  or  upwards,  or  a  female  and  of  the  age  of  twelve  binding. 
or  upwards,  it  is  absolutely  binding ;  or  if  under  those 
ages  but  not  under  the  age  of  seven,  then  he  or  she 
may  avoid  the  marriage  on  arriving  at  such  ages  re- 
spectively, but  if  either  party  is  under  the  age  of  seven 
then  the  marriage  is  absolutely  void. 

The  position  of  married  women  as  to  their  con-  ii.  Marri«<i 

tracts  may  be  conveniently  considered  in  the  following  '»'<>""«'*• 
order  :— 

1.  As  to  their  contracts  made  before  marriage* 


(0  Chitty  on  ContraX  145.  ^'  ^V-  67^' 

0")  IWd.  151. 


^  2 
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2.  As  to  their  contracts  made  after  marriage,  and 
during  cohabitation ;  and 

3.  As  to  their  contracts  made  after  marriage  and 
during  separation. 

Ab  to  their  FtrsUi/f  theUj  as  to  contracts  made  he/ore  marrioffe, 

made^efore     *^^  ^®^®  ^*  ^^  apparent  that  there  may  be  a  benefit  or 

marriage.        a  liability  in  respect  of  them,  and  any  such  benefit 

being  an  outstanding  right  is  a  chose  in  action.    The 

Rights  of        efiect  of  marriage  upon  personal  property  in  possession 

w^Jfe^per-       ^^'  *^*^*  ^*  operates  as  an  absolute  gift  of  it  in  law 
lonai  property,  to   the  husbaud,   SO    that   from   that  time  it  is  no 
longer  her  property,  but  his  in  every  way  (k) ;  but  with 
regard  to  mere  choses  in  action  this  is  not  so,  for  to  en- 
title the  husband  to  them,  he  must  reduce  them  into 
possession,  and  if  he  does  this  then  they  form  part  of 
his  estate  in  the  same  way  as  choses  in  possession ;  but 
if  he  does  not  reduce  them  into  possession,  and  his  wife 
dies,  he  will  not  then  be  entitled  to  them  jure  mariti 
(that  is,  in  his  capacity  of  husband),  but  only  by  taking 
out  letters  of  administration  to  his  wife,  and  thus  con- 
stituting himself  her  legal    personal  representative, 
which  makes  a  very  great  difference,  for  if  he  takes 
jure  mariti  he  is  not  bound  to  pay  her  debts  which 
may  possibly  exist.    If  the  wife  survives  the  husband, 
then  her  choses  in  action  not  having  been  reduced  into 
What  is  a        posscssiou  survivc  and  belong  to  her.     To  constitute 
sufficient         ^  Sufficient  reduction  into  possession  by  the  husband 
^r"^  it  is  technicaUy  said  that  he  must  take  some  step  shew- 
ing  his  disagreement  to,  and  extinguishing,  the  interest 
of  his  wife,  e.g.,  of  course  the  actually  receiving  the 
principal  money  will  always  so  operate,  though  not  the 
mere  receipt  of  interest,  and,  again,  the  recovery  of 
judgment  in  an  action  brought  by  husband  and  wife 
will  be  sufficient  (Z). 


(A)  Williams'  Personal  Property,  48. 

{[)  See  hereon,  Chitty  on  Contracts,  152-154.    The  subject  of  married 
women's  property  and  the  position  of  married  women  as  to  separate 
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As  to  the  liability  of  the  husband,  at  common  law  Liability  of 
the  rnle  was  absolute  that  he  was  liable  for  all  his  ^"^^^  on 

-  t        3    -    ,  I  xi.j  Wife  g  contract* 

Wife  s  contracts  and  debts  entered  into  and  contracted  made  before 
by  her  before  marriage,  whether  he  had  any  property  ™*">»g«- 
with  her  or  not,  but  this  liability  ended  with  her  death 
unless  he  took  out  administration  to  her  choses  in  action, 
when  he  would  still  be  liable  as  administrator  to  the 
extent  of  the  assets  (m),  but  the  rule  has  now  been  very 
materially  altered,  as  is  next  stated. 

By  the  Married  Women's  Property  Act,  1870  (n),  it  Mamed 
is  provided  that  "  a  husband  shall  not  by  reason  of  any  ^^peTtv 
marriage  which  shall  take  place  after  this  Act  has  come  Act,  1870, 
into  operation  (o),  be  liable  for  the  debts  of  his  wife  ^^^'  ^^' 
contracted  before  marriage,  but  the  wife  shall  be  liable 
to  be  sued  for,  and  any  property  belonging  to  her  for 
her  separate  use  shall  be  liable  to  satisfy  such  debts  as 
if  she  had  continued  unmarried." 

But  a  very  short  trial  of  this  provision  shewed  that  injustice 
as  it  stood  it  was  too  extensive,  for  it  created  a  possible  ^"/gectfon. 
manifest  injustice.  It  provided  that  the  husband 
should  never  be  liable;  but  yet  in  many  cases  the 
husband  might  have  property  through  his  wife,  and  it 
not  being  to  the  wife's  separate  use,  the  creditor  had 
no  hold  on  it.  Supposing  that  a  woman  possessed  of 
£1000,  no  separate  estate,  and  owing  several  debts, 
married, — the  consequence  under  this  provision  would 
be  that  the  husband  would  take  the  £1000  by  the  act 
of  marriage,  and  through  him  the  wife  would  reap  the 
benefit  of  it,  and  yet  the  creditors  would  not  have  any 
claim  against  either  the  husband,  the  wife,  or  the 
property,  though  manifestly  in  common  justice  they 
ought  to  be  paid  out  of  the  £1000.    It  will  be  noticed 

estate,  &c.,  belongs  to  cenveyancing  and  equity,  and  the  student  is  referred 
to  Williams  on  lUal  Property,  and  Snell's  Principles  of  Equity,  and  to  the 
Married  Women's  Property  Act,  1870. 

(m)  Chitty  on  Contracts,  154. 

(n)  33  &  34  Vict.  c.  93,  s.  12. 

(o)  9th  of  August,  1870. 
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however,  that  this  provision  did  not  apply  to  the 
liability  of  the  husband  where  the  marriage  had  taken 
place  prior  to  the  coming  into  operation  of  the  Act 
(9  Aug.  1870). 

Married  The  injustice  of  the  provision  in  the  Married  Women's 

SSiwrty  Act  Property  -A-ct,  1870,  has,  however,  now  been  remedied, 

Amendment  for,  by  the  Married  Women's  Property  Act  Amendment 

Act,  1874.  ^^^^  jgy^  ^j^  .^  jj^  y^^  provided  that  "  so  much  of 

^***'  ^'  the  Married  Women's  Property  Act,  1870,  as  enacts 

that  a  husband  shall  not  be  liable  for  the  debts  of  his 
wife  contracted  before  marriage  is  repealed,  so  far  as 
respects  marriages  which  shall  take  place  after  the 
passing  of  this  Act  (g) ;  and  a  husband  and  wife  mar- 
ried after  the  passing  of  this  Act  may  be  jointly  sued 
Sect.  2.  for  any  such  debt "  (r) :  but  "  the  husband  shall  in  such 

action  and  in  any  action  brought  for  damages  sustained 
by  reason  of  any  tort  committed  by  the  wife  before 
marriage,  or  by  reason  of  the  breach  of  any  contract 
made  by  the  wife  before  marriage,  be  liable  for  the 
debt  or  damages  respectively  to  the  extent  only  of  the 
assets  hereinafter  specified;  and,  in  addition  to  any 
other  plea  or  pleas,  may  plead  that  he  is  not  liable  to 
pay  the  debt  or  damages  in  respect  of  any  such  assets 
as  hereinafter  specified ;  or  confessing  his  liability  to 
some  amount,  that  he  is  not  liable  beyond  what  he  con- 
fesses ;  and  if  no  such  plea  is  pleaded,  the  husband 
shall  be  deemed  to  have  confessed  his  liability  so  far  as 
As  to  the        assets  are  concerned  "  (s).    The  assets  to  the  extent  of 
e^nt  of  *^*     which  the  husband  is  to  be  liable  are  substantially  any 
which  hnsband  asscts  he  may  have  by  or  through  his  wife,  but  they 
note*  ro  ^     *'®  specified  in  the  Act,  and  are  set  out  below  ({) ;  and  if 

(p)  37  &  38  Vict.  c.  50. 

(q)  30th  July,  1874. 

(r)  Sect.  1. 

(9)  Sect.  2. 

(t)  '*  1.  The  value  of  the  personal  estate  iu  poesesaion  of  the  wife  which 
shall  hare  vested  in  the  husband. 
*'  2.  The  value  of  the  choses  in  action  of  the  wife  which  the  husband 
bhall  have  reduced  into  possession,  or  which  with  reasonable 
diligence  he  might  have  reduced  into  possession. 
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the  hnsband,  after  marriage,  pays  any  debt  of  his  wife, 
or  has  a  iond^/!^  judgment  recoyered  against  him  for 
any  such  debt,  then  snch  payment  or  judgment  goes  to 
reduce  the  amount  of  assets  whieh  he  had  with  his 
wife,  and  the  extent  of  his  liability  in  the  future  (i^). 

The  Act  also  goes  on  to  provide  that,  *^  if  it  is  not  Sect.  3. 
found  in  such  action  that  the  husband  is  liable  in 
respect  of  any  such  assets,  he  shall  have  judgment  for 
his  costs  of  defence,  whatever  the  result  of  the  action 
may  be  against  the  wife  "  (w) ;  and  that ''  when  a  bus-  Sect.  4. 
band  and  wife  are  sued  jointly,  if  by  confession  or 
otherwise  it  appears  that  the  husband  is  liable  for  the 
debt  or  damages  recovered,  or  any  part  thereof,  the 
judgment  to  the  extent  of  the  amount  for  which  the 
husband  is  liable  shall  be  a  joint  judgment  against 
the  husband  and  wife ;  and  as  to  the  residue  (if  any) 
of  such  debt  or  damages,  the  judgment  shall  be  a 
separate  judgment  against  the  wife  "  (x). 

It  will  be  noticed  that  the  provisions  of  this  Act  do 
not  apply  to  marriages  that  took  place  prior  to  its 
passing  (30  July  1874). 

Any  question,  therefore,  as  to  the  liability  of  the  Summary  u 
husband  for  his  wife's  ante-nuptial  debts  must  depend  J^J^^jf*^,^^ 
on  the  date  of  the  marriage :  if  it  took  place  before  the  wife's  ante- 
9th  of  August,   1870,  he  is  Uable  for  them  all ;  if  ''''^^  ^'^*"- 

**  3.  The  value  of  the  chattels  real  of  the  wife,  which  shall  have 

vested  in  the  husband  and  wife. 
^*  4.  The  value  of  the  rents  and  profits  of  the  real  estate  of  the  wife 

which  the  husband  shall  have  received,  or  with   reasonable 

diligence  might  have  received. 
^  5.  The  value  of  the  husband's  estate  or  interest  in  any  property, 

real   or  personal,  which  the   wife  in   contemplation  of  her 

marriage  with  him  shall  have  transferred  to  him,  or  to  any 

other  person. 
"  6.  The  value  of  any  property,  real  or  personal,  which  the  wife  in 

contemplation  of  her  marriage  with  the  husband  shall  with 

his  consent  have  transferred  to  any  person  with  the  view  of 

defeating  or  delaying  her  existiog  creditors,"  sect.  5. 
(tf)  Sect.  5. 
(w)  Sect.  3. 
(x)  Sect.  4. 
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between  that  date,  and  the  30th  of  July,  1874,  he  is  not 
under  any  liability  in  respect  of  them;  and  if  since 
this  latter  date  he  is  liable  to  the  extent  of  the  assets 
which  he  has  with  or  through  his  wife. 

As  to  contracts  Secondly ^  as  to  contracts  made  after  marriage  and 
^l^\n^^  cJwnw^'  coTiahitation.  Marriage  produces  a  general  dis- 
ability on  the  part  of  the  wife  to  contract,  so  that  no 
contract  that  she  may  make  will  be  binding  on  her,  and 
any  advantage  she  may  acquire  vests  in  her  husband. 
But  some  contracts  of  a  married  woman  may  bind  her 
separate  estate  in  equity  (y) ;  and,  besides  this,  there 
are  several  exceptions  to  the  rule,  which  are  chiefly  as 
follows : — 

Cases  in  which      I.  Where  the  husband  is  banished,  or  transported, 
a  married        qj  sufferinff  sentence  of  penal  servitude,  the  wife  can 

woman  is  in  *^  * 

the  position  of  coutract,  sue  or  be  sued,  as  if  she  were  Skfeme  sole. 

a  feme  tote. 

2.  Where  the  husband  has  not  been  heard  of  for  a 
period  of  seven  years,  she  may  also  do  so,  as  he  is  then 
presumed  to  be  dead  {%), 

3.  Where  a  judicial  separation  has  been  obtained 
under  the  Divorce  Act  she  may  also  do  so  (a),  or  where 
under  the  Matrimonial  Causes  Act,  1878,  a  separation 
order  has  been  obtained,  which  that  Act  provides  shall 
have  the  same  eJBfect  as  a  decree  of  judicial  separation  (^). 

4.  Under  the  Divorce  Act  (c)  a  married  woman  may 
obtain  an  order,  called  a  protection  order,  when  she  has 
been  deserted  by  her  husband,  protecting  her  earnings 
or  property  acquired  since  desertion  from  her  husband 
and  persons  claiming  under  him.  Such  order  may  be 
obtained  from  the  Divorce  Division  of  the  High  Court 

(jj)  See  HtUme  v.  Tenant^  1  White  and  Tudor's  Leading  Cases  in 
Equity,  521. 

(*)  See  Nepean  v.  Doe,  2  S.  L.  C.  584 ;  2  M.  &  W.  894. 

(a)  20  &  21  Vict,  c  85,  s.  25.  Of  coarse  if  an  actual  divorce  takes 
place  the  woman  is  again  a  feme  sole, 

(6)  41  Vict.  c.  19,  8.  4. 

(c;  20  &  21  Vict.  c.  85,  a.  21. 
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of  Justice,  or  from  the  police  magistrate,  or  justices  in 
petty  session;  but  if  from  either  of  the  latter,  the 
order  has  afterwards  to  be  registered  within  ten 
days  from  the  making  with  the  registrar  of  the 
county  court  within  whose  jurisdiction  the  wife  is 
resident. 

5.  By  the  Married  Women's  Property  Act,  1870  (d), 
the  following  properties  are  to  be  thereafter  to  the 
separate  use  of  a  married  woman,  viz.,  her  wages  and 
earnings  acquired  in  any  occupation  carried  on  separ- 
ately from  her  husband ;  any  deposit  made  by  her  in 
her  name  in  a  savings  bank;  any  sum  of  £20  or 
upwards  in  the  public  stocks  transferred  into  her 
name ;  any  fully  paid-up  shares  in  companies  and  other 
institutions  to  which  no  liability  is  attached  transferred 
to  her  name,  and  any  policy  on  her  own  or  her 
husband's  life  expressed  on  its  face  to  be  to  her  separate 
use  (e). 

6.  By  the  same  Act  it  is  provided  with  regard  to 
women  married  after  the  passing  of  the  Act  (9  August, 
1870)  that  any  personal  property  coming  to  a  married 
woman  as  a  next  of  kin  under  an  intestacy ;  any  sum, 
not  exceeding  £200,  coming  to  her  under  a  deed  or 
will ;  and  the  rents  and  profits  of  any  freehold,  copyhold, 
or  customary  property  descending  to  her  aire  to  be  to 
her  separate  use  (/). 

It  has  been  decided  that  a  married  woman  cannot  be  Married  woman 
made  a  bankrupt  in  respect  of  a  debt  for  which  she  is  ^Inkru^  ""^"^ 
liable  even  though  she  has  a  separate  estate  (^). 

A  married  woman  usually  sues  either  together  with 
her  husband,  or  by  her  next  friend;  but  under  the 
Judicature  Act,  1875,  a  married  woman  may,  by  the 


(d)  33  &  34  Vict.  c.  93. 

(e)  Sects.  1,  2,  10. 
If)  Sects.  7,  8. 

(Jf)  Ex  parte  Holland,  In  re  Hencage,  L.  R.  9  Ch.  App.  307  :  Ex  parte 
Jones,  In  re  QHssell,  L.  R.  12  Ch.  Div.  484. 
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leaye  of  the  Court  or  a  judge,  sue  or  defend  without 
her  husband  and  without  a  next  friend,  on  giving  such 
security  (if  any)  for  costs  as  the  Court  or  a  judge  may 
require  (h). 

The  wife's  The  questiou  of  the  power  of  a  wife  living  with 

P?^?""  ®^  her  husband  to  bind  him  is  one  of  great  importance, 
husband.  The  earliest  leading  case  constantly  referred  to  upon 
Manby  v.  Soott.  the  subjcct  is  that  of  Manby  v.  Scott  (t),  which  may  be 
taken  as  laying  down  the  broad  principle  that  a  wife's 
contract  does  not  bind  the  husband,  unless  she  act  by 
his  authority.  The  wife,  therefore,  may  be  said  to 
stand  in  the  position  of  an  agent,  but  to  some  extent 
as  an  agent  of  a  peculiar  kind ;  for  the  general  rule 
is  that,  apart  from  any  special  power  or  authority 
that  may  be  given  her,  from  her  very  position  of 
living  as  a  wife  (A;),  she  is  presumed  to  be  invested  with 
an  authority  to  bind  him  for  necessaries  suitable  to  his 
rank  and  condition  (I) ;  but  (as  was  decided  in  the  case 
Montague  t.  of  MofUogue  V.  Benedict  (m)  )  this  does  not  extend  to 
anything  beyond  actual  necessaries,  for  as  to  anything 
beyond  this  to  bind  the  husband  some  eridence  of  his 
assent  must  always  be  shewn.  This  case  of  Montague 
y.  Benedict  may  be  usefully  noticed  by  the  student 
upon  two  points;  firstly,  as  deciding  what  is  just 
stated,  and  secondly,  as  furnishing  an  instance  of  what 
will  and  what  will  not  be  deemed  necessaries,  it  there 
having  been  held  that  the  husband  being  a  certificated 
special  pleader,  and  living  in  a  house  at  the  rent  of 
£200  a  year,  and  keeping  no  man-servant,  articles 
of  jewellery  to  the  amount  of  £83  supplied  to  the 
wife  in  the  course  of  two  months  were  not  neces- 
saries.   As,   however,  has  been  noted  in  the  case  of 


(A)  38  &  39  Vict.  c.  77,  Order  xvi.  r.  8. 

(0  2  S.  L.  C.  445 ;  1  Levintz,  4. 

\k)  And  this  principle  applies  to  a  woman  living  with  a  man  as  his 
wife,  though  not  actually  married,  and  even  although  the  tradesman 
knows  she  is  not  married :    WaUon  v.  JTirekeldy  2  Esp.  637. 

(0  Etherington  v.  ParroU,  Lord  Raym.  1006. 

(m)  2  S.  L.  C.  483 ;  3  B.  &  C.  673. 
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infiEuits  (n),  what  are  and  what  are  not  necessaries  must 
always  depend  on  the  circnmstances  of  each  particular 
case. 

But  a  husband  is  not  in  all  cases  absolutely  liable  Hnsband  not 
for  necessaries,  for  as  the  power  of  a  wife  to  bind  her  **^*y'  ^^•*^^® 
husband  for  them  only  arises  from  his  presumed  antho-  neceMari« 
rity  to  her,  such  authority  is  liable  to  be  rebutted  by 
the  fact  that  she  was  kept  fully  supplied  by  her  husband 
with  all  necessary  articles.     This  is  shewn  by  the 
well-known  case  of  Skatan  y.  Benedict  (o),  and  some  Seatmr, 
of  the  remarks  of  Chief  Justice  Best  in  that  case,  as  ^^^*^' 
illustrittive  of  the  subject,  may  be  well  quoted.    He 
says :  *'  A  husband  is  only  liable  for  debts  contracted 
by  his  wife  on  the  assumption  that  she  acts  as  his 
agent.    If  he  omits  to  furnish  her  with  necessaries,  he 
makes  her  impliedly  his  agent  to  purchase  them.    If 
he  supplies  her  properly,  she  is  not  his  agent  for  the 
purchase  of  an  article  unless  he  sees  her  wear  it  without 
disapprobation  (j)).  .  .  .  It  may  be  hard  on  a  fashionable 
milliner  that  she  is  precluded  from  supplying  a  lady 
without  previous  inquiry  into  her  authority.   The  Court, 
howeyer,  cannot  enter  into  these  little  delicacies,  but 
must  lay  down  a  law  that  shall  protect  the  husband 
from  the  extrayagance  of  his  wife  "  (q). 

It  was  formerly  considered  that  when  a  husband  and  Effect  of 
wife  were  living  together,  provided  she  was  not  fully  fortidding  hii 
supplied  with  necessaries,  she  must  always  have  power  wife  to 
to  bind  the  husband  for  them,  and  that  no  private  necesianes,  or 
agreement  between  the  parties  would  deprive  her  of  •p^**™?'**  *« 
this  power,  but  it  must  be  communicated  to  the  trades- 
man (r).    But  this  is  not  now  law,   the  important 


(n)  Ante,  p.  176. 
(o)  2  S.  L.  C.  491 ;  5  Bing.  28. 

(p)  This  would  of  coarse  amount  to  an  authority  by  subsequent  ratifica- 
tion. 

(g)  2  S.  L.  C.  494. 

(r)  See  Jofmaton  v.  Sumner,  3  H.  &  N.  261. 
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Jolly  Y,  Sees,    case  of  Jclly  V.  Bees  (»)  clearly  deciding  that  any 
agreement  between  the  husband  and  wife,  or  the  &ct 
of  the  husband  forbidding  the  wife  to  pledge  his  credit, 
though  not  communicated  to  the  tradesman,  will  be  a 
bar  to  any  action  against  the  husband ;  and  the  Court, 
in  giving  judgment  in  that  case,  said,  "  although  there 
is  a  presumption  that  a  woman  living  with  a  man,  and 
represented  by  him  to  be  his  wife,  has  his  authority  to 
bind  him  by  her  contract  for  articles  suitable  to  that 
station  which  he  permits  her  to  assume,  stiU  this  pre* 
ExpUoation     sumption  is  always  open  to  he  rebutted"     This  decision 
^^^^J^ll^      may  at  first  sight  seem  somewhat  to  militate  against 
caw.  the  principles  of  general  agency  before  explained  (i\ 

that  a  principal  is  liable  for  aU  acts  of  his  general 
agent  coming  within  the  scope  of  his  ordinary  autho« 
rity,  although  done  contrary  to  the  principal's  direc- 
tions, if  they  were  not  known  to  the  contractee;  but 
the  reason  of  the  decision  seems  to  he  that  the  wife  does 
not  actually  stand  in  {he  position  of  general  agent  for 
her  husband^  hut  is  only  presumed  to  do  so,  and  that  the 
presfumption  is  always  liable  to  he  rebutted. 

Correct  answer     To  Summarise  the  foregoing  remarks,  the  answer  to 
^whatrn^''''  the  question  of  what  contracts  of  a  wife,  who  is  Uving 
tracts  by  a      with  her  husbaud,  will  bind  him,  may  be  stated  as 
wom'in^iTinir   ^llows :— All  her  coutracts  entered  into  with  his  ex- 
with  her         press  or  impUed  authority  will  bind  him,  and  his  autho- 
bind  Wmr       '^^7  "^^  ^®  implied  for  necessaries,  but  ^ly  for  neces- 
saries (u) ;   and  this  implied  authority  is  liable  to  be 
rebutted  by  shewing  that  she  is  already  fully  supplied 
with  necessaries  {x)y  or  that  the  husband  has  forbidden 
her  to  pledge  his  credit,  or  they  have  so  agreed  between 
them,  even  although  unknown  to  the  tradesman  (t/). 


(0  15  C.  B.  (N.S.)  628 ;  12  W.  R.  473 ;  33  L.  J.,  C.P.  177.  Thii»  decision 
has  been  acted  upon  lately  in  rarions  cases.  See  particularly  the  very 
recent  case  o{  Debenhcan  t.  Mellor,  28  W.  R.  501. 

(0  Ante,  pp.  106,  107. 

(u)  Montague  v.  Benedict,  ante,  p.  186. 

(j;)  Seaton  v.  Benedict,  ante,  p.  187. 

(y)  Jolly  V.  Sees,  Denbenham  v.  Jdellor,  supra. 
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Thirdly,  as  to  conirads  made  after  marriage,  iirf  Ab  to  contracts 
ioJUlsi  the  parties  are  living  separate  and  apart  from  each  ^^^^00^^ 
other. — The  separation  makes  no  difference  on  the  wife's 
general  incapacity  to  contract,  so  as  to  bind  herself,  and 
the  obserrations  previously  made  hereon,  under  the 
second  division  of  this  subject,  apply  equally  here  (z) ; 
but  the  wife's  power  to  bind  her  husband  stands  on  a 
totally  different  footing,  for  in  the  case  of  husband  and 
wife  living  together,  we  have  seen  that,  from  their  so 
living  together,  the  presumption  is  that  the  husband  is 
liable  for  necessaries ;  but  here  there  is  no  such  presump- 
tion, and  it  is  always  incumbent  on  a  creditor  seeking 
to  charge  the  husband,  to  shew  that  the  wife  from  the 
circumstances  of  the  separation,  or  from  the  conduct  of 
the  husband  has  such  an  implied  authority  (a).    The  The  wife's 
wife's  power,  therefore,  to  bind  her  husband  by  her  ^^h^and^* 
contracts,  depends  on  the  way  in  which  the  separation  depends  on  the 
occurs,  which  may  be  either  by  the  fiault  of  the  husband,  ^^slparation 
by  the  fault  of  the  wife,  or  by  mutual  consent  and  occurs, 
arrangement. 

Where  the  separation  is  by  the  fault  of  the  husband.  Where  the 
e.ff.,  if  he  either  actually  turns  his  wife  away,  or  refuses  J^^JJe^hus" 
to  receive  her,  or  behaves  in  such  a  way,   either  by  band's  faait 
cruelty  or  otherwise,  as  to  render  it  impossible  for  her  ^® "  ^'*^^®  ^^^ 
to  continue  to  live  with  him,  unless  she  has  an  adequate 
allowance  for  maintenance  paid  to  her,  she  goes  forth 
to  the  world  with  full  authority  to  bind  him  for  neces- 
saries, which  authority  the  husband  cannot  deprive  her 
of,  even  though  he  gives  particular   notice  to  the 
tradesman  not  to  trust  her  (b)  and  in  this  case  for 
the  husband  to  exonerate  himself  by  shewing  a  separate 
allowance  it  is  a  question  for  the  jury  whether  or  not 
it  is  adequate  (e).  . 

(«)  Ante,  p.  184. 

(a)  See  Johnston  v.  Sumner,  3  H.  &  N.  261 ;  Mainwarmg  v.  Leslie, 
M.  k  M.  18 ;  Eastland  ▼.  Burchell,  L.  R.  3  Q.  B.  Div.  432 ;  47  L.  J.  Q.  B. 
500. 

(6)  Johnston  r.  Sumner,  3  H.  &  N.  261 ;  Boulton  v.  Prentice,  Selwyn's 
N.  P.  334. 

(c)  Hoflgkinson  r,  Fletcher,  4  Camp.  70 ;  E/nmett  v.  Norton,  8  C.  &  P.  506. 
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But  the  Where  the  separation  is  by  the  fault  of  the  wife^  as 

thI*MMTation  ^^  ^^®  elopes  and  liyes  in  adultery,  or  the  husband  turns 

is  by  the  her  away  for  adultery,  or  she,  yolnntarily,  and  without 

wife's  fault.  £^^jj  ^^  j^jg  p^^|.^  simply  leayes  him,  she  has  no  authority 

to  bind  him  for  necessaries  in  any  degree  {d). 

Where  separa-      Where  the  Separation  is  by  mntoal  consent,  the  rule 

consent,  hns-    is,  that  the  wifc  has  an  implied  authority  to  bind  her 

^1  ^^1^  ^    husband  for  necessaries,  unless  there  is  some  express 

in  the  case  of  agreement  between   the  husband   and   wife   on  the 

a°reem"nt       Bubject  of  the  Separation  and  the  rights  of  the  wife. 

between  the     Although  it  was  at  one  time  considered  that  in  such  a 

wStfelk^        case  as  this  to  exonerate  the  husband,  it  was  necessary 

to  shew  that  the  wife  had  from  some  source  adequate 

separate  maintenance,  it  appears  to  be  now  clear  that  it 

is  not  necessary  to  shew  this,  but  that  when  the  parties 

separate  by  mutual  consent  they  may  make  their  own 

terms  and  conditions,  and  so  long  as  the  separation 

exists  these  terms  are  binding  on  them  both  (e).    If, 

however,  under  the  agreement  of  separation,  a  certain 

allowance  is  to  be  paid,  if  it  is  not  kept  up  the  wife 

may  bind  the  husband  by  contracting  to  the  extent  of 

it(/). 

Effect  of  notice     From  the  foregoing  remarks,  it  will  be  seen  that  to 

bV*  hasSuttd    P^®  *  correct  answer  to  any  general  question  on  the 

that  he  will  not  power  of  a  wifc  to  bind  her  husband  during  separation, 

for*hUwi]fe*8*  the  diflferent  ways  in  which  the  separation  may  have 

debts.  occurred  must  be  given  (g).    The  student  may  perhaps 

have  sometimes  observed  in  the  newspapers  occasional 

notices  by  husbands  that  they  decline  to  be  answerable 

for  the  debts  of  their  wives,  and  applying  to  that  fact 

what  is  stated  in  the  previous  pages  on  the  subject  of 

the  husband's  liability,  he  will  see  that  any  such  notice 

(d)  Chitty  on  Contracts,  170,  171 ;  2  S.  L.  C.  512. 

(«)  Biffen  ▼.  Bignell,  7  H.  &  N.  877 ;  31  L.  J.  Ex.  189 ;  Eastland  r. 
Burchell,  L.  R.  3  Q.  B.  Div.  432 ;  37  L.  J.  Q.  B.  500. 

(/)  A'«r«jv.  Craig,  2  N.  R.  148. 

\g)  See  hereon,  generally,  note  to  Mdnby  v.  Scott,  Montague,  v.  Benedict^ 
and  Seato',i  v.  Benedict,  in  2  S.  L.  C.  495-517,  and  cases  there  quoted. 
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can  have  no  legal  effect  or  object.  If  the  separation 
has  taken  place  by  the  wife's  fault,  there  is  no  need  for 
any  such  notice,  for  the  hnsband  is  not  liable  anyhow ; 
if  by  the  husband's  fault  then  he  is  liable,  and  any  such 
notice  cannot  lessen  his  liability ;  and  if  by  mutual 
consent  and  arrangement  the  husband  is  not  liable. 
Again,  eyen  if  there  is  no  separation  but  the  parties 
are  living  together,  there  is  no  necessity  for  any  such 
notice,  for  the  husband  may,  by  a  priyate  notice,  forbid 
his  wife  to  pledge  his  credit. 

If  a  husband,  by  his  conduct,  renders  it  necessary  Husband  u 
for  his  wife  to  protect  herself,  by  applying  for  him  to  ^^^^^  ^°'  ***• 
be  bound  oyer  to  keep  the  peace,  the  costs  of  such  ap-  proceeding 
plication  will  always  fall  on  the  husband,  and  he  will  J^'^\"'*h^'*^ 
be  liable  to  an  action  by  the  solicitor  who  has  incurred  conduct, 
such  costs,  and  this  eyen  although  he  allow  and  pay  her 
separate  maintenance,  for  he  has  no  right  to  diminish 
her  means  by  his  improper  conduct  (A).    And  the 
same  rule  will,  also,  generally  speaking,  apply  as  to  the 
costs  of  other  proceedings  rendered  necessary  by  his 
conduct,  e.ff.j  the  costs  of  the  institution  of  an  action 
for  diyorce,  or  for  judicial  separation,  or  the  costs  of 
necessary  adyice  taken  by  the  wife  (t). 

A  husband,  although  he  may  be  liable  under  the  Money  lent  to 
circumstances  for  necessaries  supplied  to  his  wife,  would  ''*'*  ^  ^^^ 
not  at  law  haye  been  liable  for  money  lent  to  his  wife 
eyen  for  buying  necessaries  (k).     It  was,  howeyer. 


(A)  Turner  t.  Hookes,  10  A.  &  £.  47. 

(i)  Broum  v.  Ackroyd,  5  E.  &  B.  819 ;  WUton  v.  Ford,  L.  R.  3  Ex.  63. 
The  case  of  In  re  Hooper^  33  L.  J.  (Oh.)  300,  does  not  clash  against  the 
general  rule  stated  in  the  text,  the  reason  of  the  husband  being  there  held 
not  liable  being  that  there  was  no  reasonable  foundation  for  the  wife's 
proceedings,  but  in  so  far  as  any  obsenrations  in  that  case  tend  to  decide 
that  to  render  the  husband  liable  for  the  cost  of  any  proceedings  they 
must  hare  resulted  in  actual  success,  it  is  submitted  that  it  is  clearly  not 
law,  and  that  it  is  sufficient  that  there  was  a  reasonable  ground  for  such 
proceedings.     And  see  hereon  2  S.  L.  C.  514,  515. 

(A)  Knox  y,  BushcU,  3  0.  B.  (N.S.)  334. 
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Effect  of  con- 
tract by  wife 
for  necessaries, 
her  husband 
being  dead, 
though  not 
known  to  be 
by  her. 


otherwise  in  Equity  (Q,  and  the  Eqnity  mle  now 
preyails  (m) 

It  has  before  been  pointed  ont,  in  considering  the 
subject  of  agency,  that  if  a  married  woman  having 
power  to  bind  her  hnsband  for  necessaries,  contracts  for 
snch  necessaries  after  his  death,  but  before  she  could 
possibly  haye  known  thereof,  no  liability  therefor 
attaches  either  to  her  husband's  estate  or  to  herself 
personally  (»). 


in.  Persons 
of  unsound 
mind. 


Persons  of  unsound  mind  may  be  either  idiots  or 
lunatics.  By  the  designation  idiot,  is  meant  a  person 
who  has  never  from  his  birth  upwards  had  any  glim- 
mering of  reason ;  whilst  a  lunatic  "  is  one  who  hath 
had  understanding,  but  by  disease,  grief,  or  other  acci- 
dent, hath  lost  the  use  of  his  reason  "  (o).  However, 
with  regard  to  these  two  classes  of  non-sane  persons 
the  distinction  is  of  no  practical  importance  as  no 
person  is  now  found  an  idiot,  the  inquiry  as  to  the  com- 
mencement of  the  insanity  not  being  carried  back  to 
the  birth  (p). 


It  was  formerly  considered  that  a  person  could  not 
set  up  as  a  defence  to  an  action  on  a  contract  that  he 
was  of  unsound  mind  when  it  was  entered  into,  but  this 
A  person  mm  is  uo  longer  law  (q).  But,  although  unsoundness  of 
compos  m^tis  n^iud  may  be  set  up,  yet  it  must  not  be  thought  that  it 
will  form  an  answer  to  every  action  that  may  possibly 
be  brought,  for  it  has  been  decided,  firstly  that,  a  per- 
son of  unsound  mind  is  liable  for  all  necessaries  suitable 
to  his  state  and  condition  in  life,  provided  no  advan- 


liabie  for 
necessaries. 


(/)    Deare  v.  Soutten,  L.  R.  9  Eq.  151. 
(m)  Jud.  Act,  1873,  s.  25  (11). 

(n)  See  ante^  p.  108,  and  case  of  Smout  v.  /7&ery,  19  M.  &  W.  there  re- 
ferred to. 
(o)  1  Bl.  Com.  304.    As  to  evidence  see  posf^  p.  395, 
(p)  See  hereon,  Phillips  on  Lunacy,  224. 
(7)  Chitty  on  Contracts,  133. 
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tage  has  been  taken  of  his  mental  incapacity  (r) ;  and,  And  also 
secondly,  that  even  although  the  contract  may  not  be  ™n*a°J^ 
for  necessaries,   yet,  if  the  other  party  to  it  had  no  fide  executed 
notice  of  the  person's  want  of  mental  capacity,  and  the  *^'**'**^*" 
contract  was  bond  JidSy  and  is  executed,  unsoundness  of 
mind  will  be  no  defence  (a).    This  latter  principle  has 
been  well  stated  as  follows:  ^'When  a  person  appa-' 
rently  of  sound  mindy  and  not  Tcnown  to  he  othemnse^ 
enters  into  a  contract  for  the  purchase  of  property 
which  is  fair  and  bondjide,  and  which  is  executed  and 
completed,  and  the  property,   the  subject-matter  of 
the  contract,  has  been  paid  for  and  fully  enjoyed, 
and  cannot  be  restored,  so  as  to  put  the  parties  in 
BtcUu  quo^  such  contract  cannot  afterwards  be  set  aside 
either  by  the  alleged  lunatic  or  those  who  represent 
him  "  (0. 

It  would  seem  that  if  a  contract  is  of  an  executory  But  not  upon 
nature,  a  person  of  unsound  mind  is  not  liable  on  it  so  contract  whfut 
long  as  it  remains  executory,  but  if  for  necessaries,  and  it  remains 
any  part  of  it  is  executed,  then  he  is  liable  on  such  ^"^"^^'■y- 
executed  part ;  if  not  for  necessaries,  then  he  will  only 
be  liable  provided  it  became  executed  before  the  other 
party  to  it  knew  of  his  want  of  mental  capacity. 

Any  acts  done  by  a  lunatic  during  a  lucid  interval  ^<^^  ^^^^ 

•     it  T  J  /   \  during  a  lucid 

are  perfectly  valid  («).  interval  are 

good. 

Although  a  person  may  not  be  strictly  of  unsound 
mind,  yet  if  he  is  of  weak  capacity,  though  this  by 
itself  would  be,  generally,  no  ground  of  defence  to  his 
contract,  yet  it  may  afford  evidence  of  undue  influence, 
misplaced  confidence,  or  imposition,  so  as  to  render  the 
act  a  constructive  fraud  {x). 

(r)  Nelson  r.  Duncombe,  9  Bear  211 ;  Baxter  ▼.  Earl  of  Portsmouth^ 
5  B.  &  C.  170. 

(s)  Niell  ▼.  MoHey,  9  Ves.  478. 

(i)  See  judgment  in  case  of  Mblton  v.  Camroitx,  2  Ex.  503. 

(u)  Chitty  on  Contracts,  136. 

(«)  As  to  Constructive  Frauds,  see  Snell's  Prinriples  of  Equity,  pp.  464- 
481. 
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IV.  Intoxi- 
cated person. 


Intozication 
only  a  defence 
if  the  person 
did  not  know 
what  he  was 
doing. 


V.  Persons 
under  duress. 


VI.  Aliens. 


In  the  same  way  that  a  person  cannot  generally  (y) 
shield  himself  from  the  consequences  of  his  criminal 
act  by  shewing  that  he  was  dmnk  at  the  time,  it  was 
formerly  held  that  he  conld  not  be  allowed  to  set  up 
his  intoxication  as  a  defence  to  an  action  upon  a  con- 
tract made  by  him.  However,  the  law  now  is,  that  if 
a  person  is  in  such  a  state  of  intozication  as  not  to 
know  what  he  is  doing,  so  that,  indeed,  his  reason  is 
for  the  time  being  destroyed,  he  cannot  be  said  to  have 
any  agreeing  mind,  and  his  contract,  made  whilst  he  is 
in  such  a  state,  cannot  be  enforced,  nnless  he  after- 
wards when  sober  ratifies  it,  which  he  may  do,  for  it  is 
only  Yoidable  and  not  absolutely  void.  And  intoxica- 
tion can  never  be  any  defence  to  an  action  for  things 
actually  supplied  for  the  person's  preservation  (2). 

A  person  is  said  to  be  under  dnress  when  he  is  sub- 
jected  to  great  terror  or  violence,  e.g,^  if  his  person  is 
wrongfully  detained,  or  even  legally  detained  and 
excessive  and  unnecessary  violence  is  used,  or  if  he  is 
threatened  with  loss  of  life  or  serious  injury.  Any 
contract  made  by  a  person  who  is  under  duress  is,  as 
regards  him,  void,  and  cannot  be  enforced  against  him. 
And  though  a  contract  may  be  entered  into  under  cir- 
cumstances that  would  not  at  common  law  constitute 
duress,  yet  such  circumstances  may  possibly  amount  to 
constructive  fraud,  so  as  to  afford  ground  for  an  appli- 
cation to  the  Chancery  Division  of  the  High  Court  of 
Justice  to  set  it  aside,  or  form  a  defence  to  any  action 
on  such  contract  (a). 

An  alien  may  be  defined  as  a  subject  of  a  foreign 
s);ate,  and  may  be  an  alien  ami,  that  is,  a  subject  of  a 
friendly  state,  or  an  alien  enemy ,  that  is,  a  subject  of  a 
state  at  enmity  with  ours. 

(.v)  The  word  ** generally"  is  used  here,  because  in  some  crimes  in 
which  it  is  necessary  to  shew  malice  drunkenness  may  sometimes  be 
shewn  as  evidence  to  rebut  the  existence  of  malice. 

(«)  See  hereon,  Chitty  on  Contracts,  136, 137. 

(a)  As  to  Constructive  Frauds,  see  Snell's  Principles  of  Equity,  464-481. 


UNDER  SOME  DISABILITY.  195 

Contracts  with  aliens  may  be  considered  as  of  two 
classes : — 

1.  Their  contracts  as  to  pure  personal  property ;  and 

2.  Their  contracts  as  to  land,  and  property  of  that 
nature. 

Firstly,  then,  as  to  the  former.  By  the  Act  to  amend  Their  contracts 
the  law  relating  to  aliens  (6)  it  was  enacted  that  they  ^^i  pro^rty". 
might  hold  by  purchase,  gift,  bequest,  presentation, 
or  otherwise,  eyery  kind  of  personal  property,  except 
chattels  real,  as  fully  and  effectually,  to  all  intents  and 
purposes,  and  with  the  same  rights,  remedies,  exemp- 
tions, privileges  and  capacities,  as  if  they  were  natural- 
born  subjects  of  the  United  Kingdom  (0).  But  with 
regard  to  the  contracts  of  aliens,  on  the  ground  of 
public  policy  and  expediency,  though  an  alien  ami 
•might  contract  and  sue,  yet  the  contract  of  an  aiien 
enemy  was  absolutely  yoid;  and  eyen  with  regard  to 
the  contract  of  an  alien  ami,  if  after  the  contract  war 
broke  out,  so  that  he  thus  became  an  alien  enemy,  his 
remedy  here  was  suspended  until  the  war  ceased,  and 
he  again  became  an  aiien  ami  (d).  The  Naturalization  Nataraiiutiou 
Act,  1870  (e),  now  also  proyides  that  real  and  personal  ^^*  ^®^^* 
property  of  eyery  description  may  be  taken,  acquired, 
held,  and  disposed  of,  by  an  alien  in  the  same  manner 
in  all  respects  as  by  a  natural-born  British  subject; 
and  that  a  title  to  real  and  personal  property  of 
eyery  description  may  be  deriyed  through,  from,  or  in 
succession  to  an  alien,  in  the  same  manner  in  all  • 
respects  as  if  a  British  subject  (/),  provided  that 
this  shall  not  qualify  an  alien  for  any  office,  or  for  any 
municipal,  parliamentary,  or  other  franchise  (g),  nor 


(6)  7  &  8  Vict.  c.  66. 

(c)  Sect.  4. 

(<0  See  Chitty  ou  Contracts,  178. 

(«)  33  Vict.  c.  14. 

(/)  Sect.  2. 

(g)  Ibid. 

0   2 


196  OV  OONTRACIB  WITH  PEBS0H8  UNDER  SOME  DISABILITY. 

ahall  it  qualify  him  to  be  the  owner  of   a  British 
ship,  or  any  share  therein  (&). 

It  may  possibly  be  considered,  that,  by  reason  of  this 
comprehensiye  proyision,  the  distinction  as  to  their 
contracts  between  an  alien  ami  and  an  alien  enemy  is 
now  done  away  with,  and  that  an  alien  enemy  may 
contract  and  sue  in  the  same  way  as  an  aUen  ami^  bnt 
as  the  before-mentioned  distinction  was  fonnded  on 
principles  of  public  policy  and  expediency  (t),  this 
may  possibly  be  considered  at  present  as  somewhat 
doubtful  (k). 

Their  contracts  Secondly,  regarding  aliens*  contracts  as  to  land,  they 
"  to  1*™*-  Yfeie  until  lately  prohibited  from  holding  any  lands  in 
this  country,  except  that  an  alien  ami  might  hold  a  lease 
for  not  exceeding  twenty-one  years  for  the  purpose  of 
residence  or  occupation  of  himself  or  his  servants,  or  for 
the  purpose  of  any  business,  trade,  or  manufacture  (Z), 
but  now,  by  the  provision  in  the  Naturalization  Act, 
1870  (m),  real  as  well  as  personal  property  may  be  held 
by  an  alien. 

An  alien,  although  not  in  this  country,  may  be  sued 
here  if  the  cause  of  action  arose  within  the  jurisdiction, 
but  no  writ  of  summons  in  such  a  case  can  be  issued 
without  the  leave  of  the  Court  or  a  judge  (n).  The 
writ  itself  is  not  served  on  the  alien,  but  notice  of  it  (o). 


(A)  33  Vict,  c  14,  8.  14. 

(t)  Broom's  Corns.  599. 

(*)  The  learned  editors  of  the  work,  *  Chitty  on  Contracts,'  however, 
clearly  give  it  as  their  opinion  that  the  Naturalization  Act,  1870,  has 
'   done  away  with  all  such  distinction.    They  state  as  follows:   "As  the  1 

statute  appears  to  give  this  power  "  (the  power  of  holding  and  disposing 
of  all  property),  "  to  all  aliens,  whether  they  be  the  subjects  of  a  friendly 
state  or  not,  and  whether  they  reside  in  this  country  or  not;  and  the 
power  so  given  cannot  be  enjoyed  without  entering  into  contracts  for  the 
taking,  acquiring,  and  disposing  of  real  and  personal  property ;  it  seems 
to  follow  that  all  aliens  are  now  enabled  to  enter  into  such  contracts,  and 
may  now  enforce  by  action  in  our  courts  any  obligation  arising  then- 
from."— See  Chitty  on  Contracts,  179. 

(0  7  &  8  Vict.  c.  66,  8.  5. 

(m)  33  Vict.  c.  14,  antej  p.  195. 

(n)  Order  ii.,  r.  4,  in  Schedule  to  .Tudic<iture  Act,  1875,  and  notes 
thereon  in  Griffith's  Judicature  Acts,  158-163.'  Indermaur's  Manual  of 
Practice,  33,  34.  (o)  Ibid. 
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CHAPTER  Vm. 

OF  THE  LIABILITT  ON  OONTRAOTS,   THSIB  PEBFOBMANCE, 
AND  EXCUSES  FOB  THEIB  NON-PEBFORKANOE. 

In  this  chapter  it  is  proposed  to  consider  the  position 
of  a  person  who  has  entered  into  a  contract^  and  other 
points  incidental  thereto. 

When  any  person  enters  into  a  valid  contract,  it 
follows,  as  a  matter  of  course,  that  he  thereby  incnrs  a 
liability  to  perform  such  contract,  and  must  either  per- 
form it,  or  shew  some  good  excuse  for  not  doing  so. 
This  liability  on  a  contract  arises  directly  it  is  entered  When  a 
into,  and  if  it  is  for  the  doing  of  some  immediate  act,  Jj^ntract* 
the  remedy  of  the  other  party  to  the  contract  in  respect  arises, 
of  such  liability  may  be  immediately  taken,  e.g.^  if  A. 
for  consideration  agrees  to  immediately  take  B.  into  his 
employment,  and  fails  to  do  so,  B.  may  at  once  sue  him 
for  the  breach  of  his  contract.    But  if  the  contract  is 
for  the  doing  of  an  act  at  some  future  day,  then  gene- 
rally the  remedy  of  the  other  party  in  respect  of  such 
liability  cannot  be  taken  until  the  future  day ;  e.g.,  if 
A.  for  consideration  agrees  to  employ  B.  at  some  future 
day,  the  remedy  cannot,  of  course,  be  taken  until  that 
future  day.      To  this  rule  there  is,  however,  one  im-  when  on  an 
portant  ex<5eption,  which  may  be  stated  to  be  that***J"*^y 
where  there  is  an  executory  contract  under  which  liability  arises 
nothing  has  been  done,  and  the  person  liable  to  do  the  ***^?"  ^Y  ^*^ 
act  before  the  happening  of  the  future  day  expressly  doing  the  act. 
states  that  he  will  not  do  the  act  when  the  future  day 
arrives,  or  renders  himself  before  the  day  incapable  of 
doing  the  act,  the  remedy  may  be  taken  against  him  at 
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Hochster  r. 
De  la  Tour, 


frost  V. 
Knight. 


once,  though  the  time  for  performance  has  not  actually 
arriyed  (p).  This  is  well  shewn  by  the  case  of  Hoehster 
y.  De  la  Tour  (cited  below).  In  that  case  there  was  an 
agreement  to  employ  the  plaintiff  as  a  courier  from  a 
day  mbsequerU  to  the  date  of  the  writ,  and  before  the 
time  for  the  commencement  of  the  employment  the 
defendant  refused  to  perform  the  agreement,  and  dis- 
charged the  plaintiff  from  performing  it,  and  he  at 
once  commenced  his  action  for  breach  of  this  contract. 
It  was  objected  that  he  could  not  sue  until  the  future 
day  arriyed,  but  it  was  held  that  he  might  do  so,  and 
the  principle  before  stated  was  laid  down.  Again,  in 
the  case  of  Frost  y.  Knight  (also  cited  below),  the 
defendant  had  promised  to  marry  the  plaintiff  on  the 
death  of  his  father ;  and  he  had  afterwards,  during  his 
father's  lifetime,  announced  his  absolute  determination 
neyer  to  fulfil  the  promise,  and  it  was  held  that  the 
plaintiff  might  at  once  regard  the  contract  as  broken 
in  all  its  obligations  and  consequences,  and  sue  thereon. 


To  entitle  a  Where  a  special  contract  is  entered  into  by  a  person, 
SSTeontnict  *^  entitle  him  to  his  remedy  against  the  other  party  to 
he  mutt  have  it,  it  is  ycry  necessary  that  he  himself  should  strictly 
pwt^^oTit.  "  carry  out  on  his  part  the  stipulations  of  the  contract. 
csttter  T.  Thus,  where  the  agreement  was  to  pay  a  man  a  certain 
Powell.  giun  proyided   he  proceeded,  continued,  and  did  his 

duty  as  mate  of  a  ship  during  a  certain  yoyage,  and  he 
died  during  the  yoyage,  it  was  held  that  his  repre- 
sentatiyes  could  not  recoyer,  for  the  contract  had  not 
been  strictly  carried  out  by  the  deceased,  and  therefore 
no  right  of  suing  had  accrued  {q).  But  although, 
where  there  is  a  special  contract,  the  remedy  must  be 
on  that  special  contract,  and  therefore  there  can  gene- 
rally be  no  remedy  when  the  person  suing  has  not 
himself  performed  its  stipulations,  yet  if  the  special 


(/>)  Hochster  y.  De  la  Tow,  2  £1.  &  Bl.  678;  li-ost  v.  Knight,  L.  R. 
7  Ex.  HI. 

(q)  Cutter  v.  Powell,  2  S.  L.  C.  1 ;  6  T.  R.  320 ;  see  also  HtOk  t.  Height- 
man,  2  East,  145. 
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contract  has  been  abandoned  or  rescinded  by  the  parties, 
then  an  action  will  lie  for  what  has  been  done  by  the 
person  sning  on  a  quantum  merudt  (r);  and  it  may  be  But  when 
stated,  as  a  correct  general  rule,  that  where  there  is  a  *  *^^i. 
special  contract  not  under  seal,  and  one  of  the  parties  been  rescinded 
refuses  to  perform  his  part  of  it,  or  renders  himself  °'^jj^^y*^ 
absolutely  unable  to  do  so,  it  is  open  to  the  other  party  brought  on  a 
to  at  once  rescind  such  special  contract,  and  immedi-  ^^^^^ 
ately  sue  on  a  qtMntum  meruU  for  whatever  he  has  done 
under  the  contract  previously  (0).    But  to  entitle  a  what  refusal 
person  so  to  rescind  a  special  contract  on  the  ground  ![Jii^"^'^^  * 
of  the  refusal  of  the  other  party  to  perform  it,  such  contract  in 
refusal  must  be  absolute  and  unqualified,  and  a  mere  '^^^'^^^'^k  »'• 
conditional  refusal  will  not  be  sufficient  {f). 

The  liability  of  a  person  upon  a  contract  may  be  put  How  the 
an  end  to  either—  VxKYOiij  on  a 

contract  may 
be  put  an 

1.  By  its  performance ;  or,  ^^^^' 

2.  By  shewing  some  excuse  for  its  non-performance, 

Firstly^  as  to  the  performance  of  contracts.  Con-  i.  Performance 
tracts  may  be  and  are  of  the  most  varied  nature,  and  ®^  co"^*'»ct»- 
they  must  be  carried  out  according  to  the  stipulations 
in  each  particular  case,  attention  being  paid  always  to 
the  ordinary  and  well-known  rules  of  construction, 
e,g.y  that  the  intention  of  the  parties  shall  be  observed, 
that  the  construction  shaU  be  liberal,  and,  failing  all 
other  rules  of  construction,  that  the  contract  shall 
be  taken  most  strongly  against  the  grantor  or  con- 
tractor {u).  The  most  practically  useful  points  to  con- 
sider under  this  head  appear  to  be  Payment,  Tender, 
and  Accord  and  Satisfaction. 


(r)  That  is  to  say,  for  as  much  as  it  is  worth,  see  Brown's  Law  Diet.  297. 
(0  Pkmcht  tr.  CoOmm,  8  Bing.  14 ;  WiUurs  v.  Reynolds^  2  B.  &  Ad.  882. 
(<)  See  Lmez  t.  Rm^  cited  2  S.  L.  C.  36. 
(u)  For  rules  of  construction,  see  ante,  pp.  20—26. 
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1.  Payment.  Payment  has  been  defined  as  the  normal  mode  of 
discharging  any  obligation  (x),  and  payment  by  a 
person  liable  on  a  contract  to  the  other  party  to  it  of 
the  amount  which  is  actually  agreed  on  between  them 
to  be  payable  in  respect  of  the  contract  naturally  puts 
an  end  to  it  and  furnishes  a  complete  performance.  But 
a  payment  made  under  a  contract  to  amount  to  per* 
formance  must  be  actually  made  by  the  party,  or  some 
Payment  by  ouc  ou  his  behalf,  and  if  made  by  some  tUrd  person 
a  third  person  yoluntarilv  it  amouuts  to  no  performance,  and  does  not 

voluntanlv  not 

a  performance  destroy  the  Contracting  party's  liability,  unless  after- 

^"^^^dB  ratified  ^*^^^  ratified  and  accepted  by  him  as  his  act  (y).  But 
and  accepted,  this,  of  coursc,  is  ouly  where  the  payment  is  made 
voluntarily ;  if  made— as  by  a  surety — in  pursuance  of 
a  legal  obligation,  then  the  contract  is  performed  as 
far  as  the  original  liability  is  concerned,  and  a  new 
performance  is  necessary,  viz.,  the  repayment  to  the 
surety  (z) 

Payment  must  It  is,  of  coursc,  also  ncccssary,  to  make  the  payment 
^  d"!^*  ^  ****  *  performance  of  the  contract,  that  it  should  be  actually 
a  person  made  to  the  person,  or  one  having  authority  from  him, 
b^^Wm '**^       either  as  a  particular  or  a  general  agent,  to  receive  it. 

Payment  to         Payment  in  an  action  to  the  plaintiff's  solicitor  is 
a  solicitor  in    equivalent  to  payment  to  the  plaintiff;  but  it  seems 
sufficient.        payment  to  the  agent  of  the  plaintiffs  solicitor  does 
not  so  operate  (a). 

Where  there  are  several  sums  of  money  due  from  one 
person  to  another  at  different  times,  and  the  party  liable 
to  pay  makes  a  payment,  but  not  sufficient  to  discharge 
his  liability  in  respect  of  the  whole  of  the  debt,  the  ques- 
tion arises,  in  respect  of  which  matter  is  it  to  operate  as 


(j7)  Brown's  Law  Diet.  270. 
(jf)  See  Simpson  t.  Eggington^  10  £z.  845. 
(2r)  As  to  sureties,  see  ante,  pp.  40-43. 
(a)  Yates  v  Frecklcton^  2  Doug.  625. 
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a  performance  or  part  performance  ?  The  answer  to  this  Rule  m  to 
question  is  known  as  the  rule  as  to  the  appropriation  *?  pa^m^^^^ 
of  payments,  and  is,  that  the  party  liable  to  perform- 
ance, i.e.,  the  debtor,  has  the  right  in  the  first  instance 
to  declare  in  respect  of  which  contract  or  debt  the  pay- 
ment is  made ;  failing  his  doing  so,  the  person  entitled 
to  performance,  i,e.,  the  creditor,  has  such  right ;  and 
failing  either  doing  so,  then  the  law  considers  the 
payment  to  be  in  respect  of  the  contract  or  debt  which 
is  the  earliest  in  point  of  date,  commencing  with  the 
liquidation  of  any  interest  that  may  be  due  (b).  And 
where,  under  this  rule,  the  creditor  has  the  right  of 
appropriating  the  money,  he  may  appropriate  it  to  a 
debt  barred  by  the  Statute  of  Limitations  (c).  Where 
a  payment  is  made  to  a  person  to  whom  two  or  more 
debts  are  due  of  a  sum  not  sufficient  to  satisfy  all,  and 
the  debts  are  owing  in  respect  of  contracts  of  the  same 
date,  the  amount  paid,  unless  expressly  appropriated 
by  one  of  the  parties,  will  be  apportioned  between  the 
different  debts  {d). 

Where  the  performance  that  is  required  by  a  con-  a  smaller 
tract  is  the  payment  of  a  fixed  sum  of  money,  it  is  lio  J["^ti^cUon* 
sufficient  performance  for  the  debtor  to  pay  a  smaller  of  a  greater 
sum,  even  though  the  parties  expressly  so  agree,  and  cwnter  t. 
the  party  to  whom  the  payment  is  made  gives  a  receipt  ^'^^^ 
expressly  stating  that  it  is  received  in  full  discharge  (e), 
the  reason  being  that  there  is  no  consideration  for  the 
smaller  sum  being  received  in  satisfEiction  of  the  greater ; 
and  as  an  ordinary  simple  contract  requires  a  considera- 
tion to  support  it  (/),  so  here  there  must  be  some  con- 
sideration for  the  giving  up  of  the  balance.    But  if  But  some- 
something  is  given  in  performance  of  an  o^ligatioi^  JhoT  h^ofiew' 

value,  may  be 

(6)  Chyton'B  Que,  in  Devaynes  v.  -^06^,  1  Mer.  585  j  Tudor'e  Mercantile  *  »*"^»«t>«n« 
Cases,  1,  and  notes  thereto. 

(c)  Mills  T.  Fowhea,  5  Biog.  (N.C.)  455. 

Id)  Faveno  v.  Bennett,  11  East,  36. 

le)  Cumber  v.  Wane,  1  S.  L.  C.  357 ;  1  Strange,  436;  Fitch  t.  Sutton, 
5  East,  230.  A  smaller  sum  paid  by  a  third  party  may  satisfy  a  greater : 
Lavoder  v.  Peyton,  1 1  Irish  Reps.  C.  L.  41. 

(/)  See  ante,  pp.  27,  31. 


202  OF  THB  UABIUTT  ON  00NTRAGT8. 

of  a  different  nature,  there  may  be  a  complete  satisfac- 
tion, thongh  of  less  value ;  thus,  a  horse  may  be  given 
in  satisfaction  of  a  debt,  though  of  much  less  value  than 
such  debt ;  and  it  has  been  expressly  decided  that  a 
negotiable  security  may  operate,  if  so  given  and  taken, 
in  satisfaction  of  a  debt  of  greater  amount,  the  circum- 
stance of  negotiability  making  it  in  fiu^t  a  different 
thing  and  more  €kdvantageous  than  the  original  debt, 
which  was  not  negotiable  (g);  and  where  there  is  any 
doubt  or  disagreement  on  the  amount  of  a  debt,  and 
in  all  cases  of  unliquidated  demands,  the  rule  that  a 
smaller  sum  cannot  satisfy  a  greater  does  not  apply, 
nor  does  it  if  the  time  for  payment  is  accelerated,  or 
any  other  advantage  given  to  the  payee,  for  in  such 
cases  there  is  a  consideration — in  the  one  case  the 
settlement  of  doubts,  and  in  the  other  the  obtaining 
the  money  before  it  would  be  otherwise  paid  (A). 

A  smaller  lam  A  Smaller  sum  may,  however,  be  paid  in  satisfaction 
"r^twif a  *  ^^  *  greater  if  the  receipt  is  under  seal,  for  this  would 
receipt  under  be  a  deed,  which,  as  we  have  seen,  requires  no  conside- 
or*on*a^omi^  ration  to  support  it,  and  operates  also  by  way  of 
pofition  under  estoppel  (t).  And  Under  the  Bankruptcy  Act,  1869  (A;), 
rup^Act,  *  majority  of  the  creditors  of  any  person  assembled  at 
1869.  meetings  convened  as  therein  mentioned,  may  by  resolu- 

tion agree  to  accept  a  composition  in  satisfaction  of  their 
debts,  which  is  to  be  binding  on  the  other  creditors, 
and  the  payment  of  which  composition  is  to  discharge 
the  debtor  (2). 

Performance        Performance  of  a  contract  will  in  some  cases  be  pre- 
*^*  som^ei  >5iuned  until  the  contrary  is  shewn,  e.g.,  from  lapse  of 
be  pi«8umed.    time ;  and  where  there  is  money  coming  due  from  time 
to  time,  e.g.,  rent,  the  production  of  a  receipt  for  a  pay- 
ment will  be  presumptive  evidence  that  all  rent  that 

(g)  aibrw  T.  2Hpp,  15  M.  ft  W.  23. 

(A)  See  notes  to  Cumber  y.  Wane^  1  S.  L.  C.  360  et  $gq. 

(i)  AnUj  pp.  11, 14. 

{k)  32  &  33  Vict.  c.  71,  s.  125. 

(Q  See  Ringwood*s  Principles  of  Bankruptcy,  92-97. 
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has  become  due  before  that  date  has  been  paid.  But  a 
receipt,  even,  for  any  particular  snm,  is  not  conclnsive 
evidence  of  payment  of  that  snm,  but,  like  other  pre- 
sumptions generally,  the  fact  of  the  receipt  may  be 
controverted  (m). 

Payment  should  strictly  be  made  in  money  or  bank  Effect  of 
notes,  but  if  a  cheque  is  given  and  received,  that  JJ^JJ^®^*  **^ 
operates  as  payment  unless  and  until  dishonoured ;  and 
if  a  cheque  is  given  in  payment,  the  payee  is  guilty  of 
laches  in  not  presenting  it  for  payment  within  the  pro- 
per time,  so  that  if  in  the  meantime  the  banker  fftils, 
having  assets  of  the  customer  in  his  hands,  the  person 
to  whom  the  cheque  was  paid  has  no  further  claim  for 
payment  (n).    So,  also,  a  bill  of  exchange,  or  other  Or  by  a 
negotiable    security,  may  operate    as  payment,  ^nd^^^^^^^ 
during  its  currency  the  remedy  for  recovering  the  debt 
is  suspended  (o) ;  but  ^upon  the  dishonour  of  the  in- 
strument the  original  remedy  revives  unless  it  be  then 
outstanding  in  the  hands  of  a  third  person  for  value,  in 
which  case  it  does  not  (p).    On  the  dishonour  of  a  bill, 
note,  or  cheque,  given  in  payment,  the  creditor  may 
sue  either  for  the  original  debt  or  on  the  instrument 
itselt 

If  a  creditor  requests  his  debtor  to  make  payment  by  Payment  by 
transmission  through  the  post,  the  debtor  is  safe  in  JJJI^^he 
adopting  that  course,  provided  he  properly  addresses  poet, 
and  sends  the  letter ;  but  unless  there  is  such  a  request 
made,  either  expressly  or  impliedly,  if  the  money  is 
lost  in  transmission  the  debtor  will  have  to  pay  it  over 
again  (j). 

When  an  action  is  brought  to  recover  either  a  fixed  sum  Payment  into 

court. 

(m)  StretUm  t.  MaOell^  2  T.  R.  366. 

(n)  See  hereon,  cmie,  p.  144. 

(o)  Per  cur.  Bdshaw  ▼.  Busk^  11  C.  R.  191 ;  Simm  r.  lAoyd^  2  Cr. 
M.  k  R.  187  ;  Rylee  on  Rills,  392. 

(j»)  Piic*/orrf  T.  Jfoirwf W,  6  T,  R.  52 ;  Price  r.  Price,  16  M.  &  W.  232;. 
Gunn  ▼.  Bokkow^  L.  R.  10  Ch.  App.  491. 

(q)  See  Chitty  on  Contracts,  682. 
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2.   Teuder. 


What  will 
constitate  a 
valid  tender. 


Course  to  be 
taken  where 
no  tender 
made  before 
action  brought. 


or  even  unliquidated  damages,  and  the  defendant  admits 
his  liability,  either  entirely  or  to  a  certain  amount,  he 
can  now  immediately,  or  with  his  statement  of  defence, 
or  subsequently  by  leave  of  the  Court  or  a  judge,  pay 
the  amount  that  he  admits  into  court  (r). 

By  tender  is  meant  the  act  of  offering  a  sum  of 
money  in  satisfaction  of  some  claim ;  if  it  is  accepted 
it  of  course  is  payment,  but  if  refused,  it  is  simply  a 
tender,  and  amounts  to  a  performance  as  far  as  the 
debtor  is  able  of  himself  to  effect  performance.  The 
advisable  course  to  be  taken  by  a  person  on  whom  a 
claim  is  made  of  a  pecuniary  character,  and  reduced  or 
reducible  to  a  certainty,  and  who  admits  a  liability  but 
not  to  the  full  amount  claimed,  is  to  tender  to  the  other 
person  the  amount  which  he  admits,  and  it  is  therefore 
important  to  properly  understand  what  will  be  a  valid 
tender  and  how  a  valid  tender  may  be  made. 

A  tender  may  be  made  either  by  the  debtor  or 
some  one  on  his  behalf,  and  either  to  the  creditor 
personally,  or  some  one  who  has  been  duly  authorized 
by  him  to  receive  the  money  («),  e.y.,  if  a  solicitor 
writes  for  payment  of  a  debt,  tender  may  be  made 
to  him.  The  tender  must  be  made  of  the  actual  debt 
that  is  diie,  and  nothing  less  than  it,  but  tender  of 
an  amount  in  excess  of  the  debt  is  a  perfectly  good 
tender  provided  change  is  not  required,  or  if  required, 
provided  that  no  objection  is  made  to  the  tender  on  that 
ground  (^),  and  the  tender  must  be  made  before  any 
action  has  been  commenced  for  recovery  of  the  sum 
claimed.  If  any  action  has  been  commenced  before 
tender,  the  proper  course  was  formerly  to  have  taken 


(r)  Judicature  Act,  1875,  Order  xxx.  r.  1 ;  Indermaur's  Manual  of 
Practice,  58,  59.  As  to  the  effect  of  payment  into  court,  see  posty  Part  3, 
ch.  2,  pp.  4U,  415. 

(s)  Chitty  on  Contracts,  730.  It  may  be  noticed  that  tender  by  one  of 
several  joint  creditors  is  good,  operating  as  tender  by  all,  see  Douglas  r, 
Patrick,  3  T.  R.  683. 

(jt)  Dean  v.  James,  4  B.  &  A.  546. 


OF  THE  LIABILIT7  ON  CONTRACTS.  205 

out  a  summons  to  stay  the  action  on  payment  of  the 
amount  admitted,  which  operated  in  the  nature  of  a 
tender  from  that  time,  so  that  if  it  was  not  acceded 
to,  and  the  action  was  proceeded  with,  and  the  plaintiff 
did  not  recover  a  sum  exceeding  the  amount  named  in 
the  summons,  all  the  subsequent  costs  were  thrown  on 
him.  But  now  there  is  no  need  for  any  such  summons, 
nor  is  any  such  summons  allowed,  the  proper  course 
being  for  the  defendant  to  at  once  pay  into  court 
the  sum  that  he  admits  (u),  and  the  plaintiff  may  take 
that  sum  out  of  court  in  full  satisfaction,  or  may  pro- 
ceed for  the  balance,  but  if  he  does  not  recover  more 
than  was  paid  into  court  he  will  have  to  bear  the  costs 
subsequent  to  the  payment  in« 

To  constitute  a  tender  it  is  not  sufficient  for  the  in  making  a 
debtor  to  merely  say  he  will  pay  the  money,  or  even  ^l^l^  ^Xluid 
that  he  has  it  with  him ;  there  must  be  an  actual  pro-  be  actually 
duction  of  the  money  itself,  unless  indeed  the  creditor  P"^"*^«*- 
expressly  dispenses  with  the  production  of  it  at  the  Unless  the 
time  (x).    A  good  illustration  of  what  will  amount  to  !J^^^{h  j^ 
dispensing  with  the  production  of  the  money  is  found  prodacUon. 
in  the  following  circumstances :  The  defendant  said  to 
the  plaintiff,   "I  have  eight  guineas  in  my  pocket, 
which  I  have  brought  for  the  purpose  of  satisfying 
your  demand ;"  the  plaintiff  said  he  need  not  trouble 
himself  by  offering  it  as  he  should  not  accept  it,  where- 
upon the  money  was  not  produced,  and  it  was  held  that 
this  was  a  sufficient  tender  (y). 

A  tender  must  be  absolute  and  unconditional,  for  if  Tender  mast 
a   tender  is  made  with  some  condition  annexed  to  it  Jfti^^n^l*' 
that  will  prevent  its  being  a  valid  tender ;   thus,  for 
instance,  in  case  a  receipt  is  wanted,  the  proper  course 
is  for  the  debtor  to  bring  a  stamped  receipt  with  him 

(tt)  Judicature  Act,  1875,  Order  XXX.  p.  1;  Indermaur's  Manual  of 
Practice,  58. 
(x)  TKomas  v.  Evans,  10  East,  101. 
(y)  Douglas  v.  Patrick^  3  T.  R.  683,  quoted  in  Chitty  on  Contracts,  734. 
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and  ask  the  creditor  to  sign  it  and  pay  him  the  amount  of 

the  stamp  (2;) ;  again,  also,  a  snm  offered  if  the  creditor 

wonld  accept  it,  in  full  discharge  of  a  larger  snm 

But  a  tender    claimed,  has  been  held  not  to  be  a  valid  tender  (a).    It 

^"^oo/'^****    seems  a  tender  under  protest  is  good  (h). 

In  what  money  A  tender  must  (except  as  is  presently  mentioned)  be 
be*^^I"*^  made  in  money  or  bank  notes.  BjS&A  Wm.  4,  c.  98  (c), 
it  is  provided  that  tender  of  Bank  of  England  notes 
payable  to  bearer  on  demand  shall  be  a  valid  tender  for 
all  sums  above  £5,  except  by  the  governor  and  company 
of  the  Bank  of  England,  or  any  branch  thereof.  By 
33  Vict.  c.  10.  33  Vict.  c.  10  (d),  it  is  provided  that  a  tender  of  money 
in  coins  which  have  been  issued  by  the  Mint  in  ac- 
cordance with  the  provisions  of  that  Act  shall  be  a 
legal  tender — 

In  the  case  of  gold  coins,  for  the  payment  of  any 
amount ; 

In  the  case  of  silver  coins,  for  the  payment  of  any 
amount  not  exceeding  40«.,  but  for  no  greater  amount ; 

In  the  case  of  bronze  coins,  for  the  payment  of  an 
amount  not  exceeding  Is.,  but  for  no  greater  amount. 

But  nothing  in  this  Act  contained  is  to  prevent  any 
paper  currency  which  under  any  Act  is  a  legal  tender 
from  still  being  a  legal  tender. 

When  country      Notwithstanding  that  a  tender  should  usually  be 

chequeiarea  actually  in  mouey  or  Bank  of  England  notes,  yet  a 

good  tender,     tender  of  country  notes,  or  of  a  draft  or  cheque  on  a 

banker,  is  valid  if  the  creditor  at  the  time  raises  no 

objection  to  the  tender  being  made  in  that  way. 

(«)  Lamg  v.  Meader,  1  C.  &  P.  257. 

(a)  Efoans  r,  Judkins,  4  Camp.  156. 

(6)  Scoit  V.  7%«  Uxbridge  Sy,  Co.,  14  L.  T.  Rep.  (N.S.)  696. 

(c)  Sect.  6. 

(<f)  Sect.  4. 
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Although  a  creditor  rejects  a  tender  that  is  made  to  Penon  tender- 
him  by  his  debtor,  yet  he  has  afterwards  a  right  to*"^,™^*'^® 

•'  •'  ,  °  ready  to  pay 

demand  payment  of  the  amount  preyionsly  tendered,  the  money  at 
which  if  refosed  will  make  the  case  as  if  no  tender  had  ^i^™ho*^h " 
been  made  (0) ;  the  reason  of  this  being,  that  the  very  the  tender 
principle  of  tender  is  that  the  person  was  then  ready,  ^^  r^ruMtd. 
and  afterwards  remains  ready,  to  pay  the  amount 
tendered  (/). 

It  only  remains  now  to  consider  what  is  the  effect  of  Effect  of 
a  tender  when  it  has  been  actually  and  properly  made.  ^®'^^®'* 
It  naturally  does  not  put  an  end  to  the  creditor's  claim, 
for  we  have  seen  that  the  creditor  has  a  right  to  come 
and  demand  the  amount  tendered,  though  he  at  first 
refused  it ;  the  only  effect  of  it  as  a  defence  is,  that  if 
it  is  the  fact  that  the  amount  tendered  was  the  whole 
amount  due,  although  interest  may  be  payable,  no 
subsequent  interest  can  be  recoyered,  and  the  debtor 
will  be  entitled  to  his  costs  of  any  action  that  may 
subsequently  be  brought  against  him  (ff).  On  any  . 
action  being  brought,  the  proper  course  for  the  de- 
fendant to  take  is  to  set  up  the  tender  in  his  state- 
ment of  defence,  and  pay  the  money  into  court.  The 
effect  of  the  defendant  setting  up  tender  as  a  defence 
will  naturally  be  to  admit  the  contract  and  a  liability 
on  it  to  the  amount  of  the  tender. 

Accord  and  satisfaction  has  been  defined  as  "as.  Accord  and 
defence  in  law,  consisting  (as  the  name  imports)  of  two  »*>8^»c*w«^- 
parts,  yiz.,  something  given  or  done  to  the  plaintiff  by 
the  defendant  as  a  satisfaction,  and  agreed  to  (or 
accorded),  as  such  by  the  plaintiff"  (h) :  it  therefore 
amounts  to  a  performance  of  a  contract,  though  not  in 
the  original  way  agreed  on,  yet  in  some  other  way 


(e)  The  demand  must  be  personal  and  not  by  letter :  Edwarob  r.  TateSj 
R.  &  M.  360. 

(/)  Chitty  on  Contracts,  737. 

(^)  See  Dixon  y.  dark^  5  C.  B.  365. 

(A)  Brown's  Law  Diet.  7.  See  also  the  term  *'  Accord  and  Satisfac- 
tion'* explained,  per  Manle,  J.,  in  OtAriei  t.  Dresner,  15  0.  B.  628. 
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afterwards  agreed  on,  and  famishes  an  answer  to  any 
Consists  of  action  on  it  (i).  This  mode  of  performance,  as  is  stated 
two  parte.  ^  jj^^  definition,  consists  of  two  parts,  viz.,  (1)  the 
accord,  which  is  the  agreement  to  do  some  act  in 
lieu  of  the  original  act  contracted  to  be  done;  and 
(2)  the  satisfeiction,  which  is  the  subsequent  carrying 
out  of  such  agreement ;  and  it  also  follows,  from  the 
definition,  that  accord  without  satisfaction,  or  satis- 
faction without  accord,  is  not  a  complete  defence  to  an 
action  (k).  An  instance  of  what  would  amount  to  a 
perfect  accord  and  satisfaction  would  be  as  follows :  A. 
claims  a  sum  from  B.,  and  it  is  agreed  between  them 
that  B.  shall  giye  a  bill  of  exchange  for  the  amount, 
drawn  by  himself  and  accepted  by  C,  and  that,  if  duly 
met  at  maturity,  he  shall  be  exonerated  from  all  further 
liability,  and  B.  duly  procures  the  bill  and  tenders  it 
to  A.  (Z).  Here  the  agreeing  to  give  the  bill  is  the 
accord,  and  the  giving  it  or  tendering  it  the  satis- 
faction. 

The  value  ot  Where  there  is  an  accord  and  satisfaction,  the  value 
^nn^t^bl*"*'""  of  the  satisfaction  cannot  be  inquired  into,  provided  it 
inquired  into,  ig  shcwu  that  it  is  of  somo  valuc  (m) ;  but  an  agreement 
to  pay  a  smaller  sum  than  some  fixed  liquidated  amount 
due,  and  the  subsequent  payment  of  such  smaller  sum, 
will  not  (as  has  been  already  stated  in  discussing  Pay- 
ment (n)  )  operate  as  any  satisfaction  of  such  greater 
sum. 

If  an  accord  and  satisfaction  has  been  brought  about 
by  means  of  any  fraud,  it  will  be  set  aside  on  appli- 
cation to  the  Chancery  Division  of  the  High  Court  of 
Justice,  in  the  same  way  that  any  contract  induced  by 
fraud  may  be  set  aside  (o). 

(0  See  Blak^s  Case,  6  Reps.  43  b. 

(k)  See  Parker  v.  Ecansbottom,  3  B.  &  C.  257 ;  Hardman  y.  Bdlhause^ 
9  M.  &  W.  596. 

(0  See  Ourietms  v.  Clarke,  18  L.  J.  (Ex.)  144. 

(m)  PmnePa  Caae,  5  Reps.  117  a;  Ourlewis  v.  Chrke,  9Upnu 

(n)  See  emte,  p.  201,  and  cases  there  cited. 

(o)  Stewurt  T.  Great  Western  By.  Co,,  2  De  O.  J.  &  S.  319. 
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Accord  and  satisfaction  in  respect  of  a  liability  nnder  Accord  and 
seal  could  not  generally  be  made  at  law,  but  it  would  ^iyfj^^n^Tr 
have  operated  as  a  defence  in  Chancery ;  under  the  the  Judicature 
Common  Law  Procedure  Act,  1854  (p),  this  might,  how-  ^f  ij^^i  ^ 
ever,  have  been  set  up  as  an  equitable  defence,  and  now,  defence  to  a 
by  the  Judicature  Act,  1873  (j),  it  is  provided  "  that  if  ^^^''^  "''^*' 
any  defendant  claims  to  be  entitled  to  any  relief  upon 
any  equitable  ground  against  any  deed,  instrument,  or 
contract,  or  alleges  any  ground  of  equitable  defence  to 
any  claim  of  the  plainti£f,  the  Court  shall  give  to  every 
equitable^  defence  so  alleged  such  and  the  same  effect 
by  way  of  defence  against  the  claim  as  the  Court  of 
Chancery  ought  to  have  given  if  the  same  or  the  like 
matters  had  been  relied  on  by  way  of  defence  in  any 
suit  or  proceeding  instituted  in   that  court  for  the 
same  or  the  like  purposes  before  the  passing  of  the 
Act." 

Secondly,  as  to  excuses  for  the  non-performance  ofH-  Excuses  for 
contracts ;  and  these  may  be  various,  both  from  the  ^rformance 
different  natures  of  contracts  themselves,  and  from  the  of  contracts. 
circumstances  that  may  arise  in  particular  cases  to 
justify  a  contracting  party  in  not  carrying  out  his 
contract.    Of  these  excuses  it  will  be  most  useful  to 
consider  the  following,  viz..  The  Statutes  of  Limita- 
tion, Set-off,  Belease,  Bankruptcy  or  Liquidation,  and 
Composition  with  Creditors,  Licompetency  of  the  Party, 
and  Fraud  and  Illegality. 

The  Statutes  of  Limitation  are  certain  statutes  that  i.  statute^  of 
have  been  passed  for  the  purpose  of  establishing  fixed  ^»™**»**°"- 
periods  or  limits  after  which  actions  cannot  be  brought, 
and  claims,  or  the  remedies  whereby  such  claims  might 
have  been  enforced,  are  extinguished  and  gone.    There 
are  several  of  these  statutes,  and  different  periods  are 


(/>)  17  &  18  Vict.  c.  125,  8.  83. 
\q)  36  &  37  Vict.  c.  66,  i.  24. 
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fixed  within  wUcIi  different  actions  mnst  be  brought  (r) 
As  to  reoorda  To  take  oontracts  by  record  and  specialty  first.  It  is 
Ti  ^Wm *4*'  P^^^*^  by  3  &  4  Wm.  4,  c.  42,  that  all  actions  for 
c.  42.  '  '  rent  upon  any  indenture  of  demise,  all  actions  of  cove- 
nant or  debt  upon  any  bond  or  other  specialty,  and  all 
actions  of  debt  or  scire  facias  upon  any  recognisance, 
shall  in  future  be  brought  within  twenty  years  after 
the  cause  of  such  action  or  suit  accrued,  and  not 
after  (s) ;  and  if  any  person  shall  be  an  infant,  feme 
covert,  or  non  compos  fMwtis^  at  the  time  of  the  cause  of 
action  accruing,  then  such  person  shall  be  at  liberty  to 
commence  the  same  within  such  time  after  coming 
of  full  age,  being  discovert,  or  of  sound  memory,  as 
other  persons  having  no  such  impediment  should  have 
done  it) ;  and  that  if  any  person  or  persons,  agaifut 
whom  there  shall  be  any  such  cause  of  action,  is  or  are 
or  shall  be,  at  the  time  of  such  cause  of  action  accruing, 
beyond  the  seas,  then  the  person  or  persons  entitled  to 
any  such  cause  of  action  shall  be  at  liberty  to  bring 
the  same  against  such  person  or  persons  within  such 
times  as  are  before  limited  after  the  return  of  such 
person  or  persons  from  beyond  the  seas  (u).  It  is  also 
provided  that  if  there  shall  have  been  any  acknowledg- 
ment of  the  debt  in  writing  signed  by  the  party  liable  or 
his  agent,  or  any  part  payment  or  part  satisfaction,  then 
there  shall  be  a  like  period  of  twenty  years  from  such 
acknowledgment,  part  payment,  or  part  satisfaction  {x), 

(r)    The  following  are  some  of  the  chief  periods  of  limitation: — 

On  a  specialty  contract     ...     20  jears. 

Forrecoverjof  share  of  personalty  I  o^ 
nnder  an  intestacy   ,     .     .     .  /        y«»"' 

For  recovery  of  land    .     .     .     .     12  years. 

For  recovery  of  a  legacy    ...     12  years. 

On  a  simple  contract  ....       6  years. 

For  lihel 6  years. 

For  assault 4  years. 

For  false  imprisonment     ...       4  years. 

For  slander 2  years. 

(s)  Sect.  3. 

(0  There  was  also  by  this  statute  a  farther  period  allowed  in  the  case 
of  the  absence  of  the  creditor  beyond  seas,  but  this  is  not  so  now.    See 
19&20  Vict.  c.  97,  s.  10. 
(u)  Sect.  4. 
(jr)  3  &  4  Wm.  4,  c.  42,  s.  5. 
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To  next  take  simple  contracts.  We  find  that  the  sta-  a*  to  simple 
tntory  proyision  as  to  them  is  of  much  earlier  date,  it  ^]"^  .g 
being  provided  by  21  Jao.  1,  c.  16  (y),  that  all  actions 
of  account  and  npon  the  case  (which  includes  assumpsii^ 
that  is,  actions  npon  ordinary  simple  contracts),  and  all 
actions  of  debt  grounded  upon  any  lending  or  contract 
without  specialty,  and  all  actions  of  debt  for  arrears  of 
rent,  shall  be  commenced  and  sued  within  six  years  next 
after  the  cause  of  action  arises,  and  not  after  (2;).  The 
same  statute  (a)  also  provides  that  in  case  the  person 
to  whom  any  cause  of  action  accrues  shall  be  at  the 
time  an  infant,  feme  covert,  or  non  compos  mentt8y  then 
such  person  shall  be  at  liberty  to  commence  the  same 
within  such  time  after  coming  of  full  age,  being  dis- 
covert, or  of  sane  memory,  as  other  persons  having  no 
such  impediment  should  have  done  (6). 

By  a  subsequent  statute  (e),  it  has  been  provided 
that  if  any  person  or  persons  against  whom  there  shall 
be  any  cause  of  action  shall  at  the  time  of  its  accrual 
be  beyond  seas,  then  the  person  or  persons  entitled  to 
any  such  cause  of  action  shall  be  at  liberty  to  bring 
the  same  against  such  person  or  persons  within  such 
time  as  before  limited,  after  his  or  their  return  from 
beyond  seas.  On  the  meaning  of  the  term  "  beyond  Meaning  of 
seas,"  it  has  been  further  provided  (d),  that  "  no  part  "beyond seas." 
of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
nor  the  islands  of  Man,  Guernsey,  Jersey,  Aldemey, 
and  Sark,  nor  any  island  adjacent  to  any  of  them,  being 
part  of  the  dominions  of  Her  Majesty,  shall  be  deemed 
to  be  beyond  seas  within  the  meaning  of  the  said 
enactment." 

(y)  Sect.  3. 

(«)  This  statute  of  21  James  1,  c.  16,  contains  an  exception  as  to 
accounts  in  the  trade  of  merchandise  between  merchant  and  merchant,  but 
such  exception  no  longer  exists.    See  19  &  20  Vict.  c.  97,  s.  9. 

(a)  Sect  7. 

(6)  There  was  also  by  this  statute  a  further  period  allowed  in  the  case 
of  the  creditor  beyond  seas,  but  this  is  not  so  now.  See  19  &  20  Vict, 
c.  97,  8.  10. 

(c)  4  &  5  Anne,  c.  16,  s.  19. 

(<0  19  &  20  Vict.  c.  97,  s.  12. 
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Effect  of  one 
or  some  onl  j 
of  MTenl 
joint  debtors 
being  be  jond 


seas. 


Where  there  are  seyeral  joint  debtors  or  other 
persoiiB  jointly  liable  on  a  contract,  some  only  of 
whom  are  beyond  seas,  the  Statutes  of  Limitation  ran 
against  those  that  are  here,  notwithstanding  the  absence 
beyond  seas  of  the  other  or  others  of  them  (e). 


The  Statutes  of 
Limitation  as 
to  contracts 
only  bar  the 
remedy,  not 
the  right. 


The  ways  in 
which  the 
effect  of  the 
Statntes  of 
Limitation 
may  be  pre- 
rented. 


Such,  then,  being  the  chief  legislative  enactments  as 
to  the  limitation  of  actions  on  contracts,  it  follows  that 
if  the  periods  allowed  go  by,  generally  speaking  there 
is  no  farther  remedy  on  the  contract ;  and  it  should  be 
obserred  that  these  statutes  do  not  discharge  the  debt 
actually,  but  simply  bar  the  remedy,  so  that  a  person 
haying  a  lien  will  continue  to  have  that  lien,  although 
his  debt  is  statute  barred,  and  therefore  he  cannot 
bring  any  action  to  recover  it  (J).  With  regard  to  the 
further  periods  allowed  in  the  case  of  disability,  it  should 
be  observed  that  the  disability  must  be  existing  at  the 
time  of  the  accrual  of  the  cause  of  action,  and  no  sub- 
sequent disability  will  be  of  any  effect,  for  when  once 
the  time  of  limitation  has  begun  to  run,  nothing  will 
stop  it  (g) :  thus,  if  at  the  time  of  the  accrual  of  a  liability 
under  a  contract,  the  person  who  has  incurred  such  lia- 
bility is  here,  though  he  goes  beyond  seas  the  next  day, 
yet  the  party,  having  the  right  against  him,  has  no 
further  time  allowed  him  to  enforce  that  right,  though 
he  would  have  had,  had  the  other  been  actually  beyond 
seas  at  the  time  of  the  liability  accruing. 

But,  notwithstanding  these  provisions,  the  debt  may 
be  revived,  or  the  Statutes  of  Limitation  prevented  from 
applying,  in  the  following  ways : 

(e)  19  &  20  Vict.  97,  s.  11. 

(/)  Per  Lord  Eldon,  Speara  ▼.  Hartley^  3  Esp.  81.  This  is  different  to 
the  Statates  of  Limitation  relating  to  land,  which  not  only  bar  the  remedy, 
bnt  also  the  right.  As  resulting  from  what  is  stated  in  the  text  it  may 
be  noticed  that  it  has  been  held  that  where  a  legacy  is  given  by  a  testator 
to  his  debtor  and  at  the  testator's  death  the  debt  is  statute  barred,  yet  the 
executor  is  justified  in  setting  off  the  statute  barred  debt  against  the 
legacy :  Coates  v.  CoateSj  33  L.  J.  (N.S.)  Ch.  448. 

(7)  Per  Cur.  JRhodes  v.  Smethurst,  6  M.  &  W.  351 ;  Gregory  v.  Hwrill, 
5  B.  &  C.  341; 
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1.  By  an  acknowledgment. 

2.  By  payment  of  interest. 

3.  By  part  payment ;  and 

4.  By  the  suing  ont  a  writ  of  summons. 

As  to  the  acknowledgment  to  take  a  case  out  of  the  what  will  be 
statutes,  it  will  have  been  observed  that  the  3  &  4  Jckn^^Mg- 
Wm.  4,  c.  42  (the  statute  as  to  records  and  specialties),  ment  to  take 
expressly  provides  that  it  must  be  in  writing,  but  in  JhrstatlitM  of 
the  21  Jac.  1,  c.  16  (the  statute  as  to  simple  contracts),  Limiution. 
there  is  no  such  provision,  and  formerly  a  verbal  admis- 
sion of  the  debt  before  the  expiration  of  the  six  years 
allowed  was  sufficient,  provided  it  contained  an  express 
promise  to  pay,  or  was  in  such  distinct  and  unequivocal 
terms  that  a  promise  to  pay  upon  request  might  reason- 
ably be  inferred  from  it  (A),  so  that  where  the  acknow- 
ledgment set  up  was  in  the  following  words :  "  I 
know  that  I  owe  the  money,  but  ....  I  will 
never  pay  it,"  it  was  held  this  was  no  sufficient 
acknowledgment,  because  the  very  words  negatived  a 
promise  to  pay  (t).  This  is  still  what  must  be  the 
nature  of  an  acknowledgment  to  take  the  case  out  of 
the  statutes,  so  that,  in  every  case  where  it  is  disputed 
whether  words  used  do  or  do  not  amount  to  an  acknow- 
ledgment, the  criterion  is, — do  they  contain  an  actual 
promise  to  pay,  or  can  such  a  promise  be  inferred  ? 
Thus,  in  a  recent  case  (A;),  the  defendant  had  written 
to  the  plaintiff  saying  that  "  he  would  feel  obliged  to 
him  to  send  in  his  account  up  to  Christmas  last,"  and 
it  was  held  that  a  promise  to  pay  what  was  due  could 
be  inferred  from  these  words,  and  therefore  that  they 
operated  as  a  valid  acknowledgment. 

A  mere  parol  acknowledgment  will  not,  however,  ad  acknow- 

lodgment  most 

now  always  be 
(A)  WiUiams  ▼.  Griffiths,  3  Ex.  335 ;  SmUh  t.  nome,  18  Q.  B.  134.        in  writing. 
(0  A'Court  ▼.  Cross,  3  Bing.  328. 
(A)  Quinccy  v.  Shirp,  45  L.  J.  (Ex.)  347. 
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now  be  sufficient,  for  it  has  been  proyided  by  Lord 
Tenterden's  Act  (Z),  that  no  acknowledgment  or  pro- 
mise by  words  only  shall  be  sufficient  unless  in  writing 
signed  by  the  party  chargeable  therewith  {m\BJiA  by  the 
Mercantile  Law  Amendment  Act  (n),  it  is  enacted  that 
such  an  acknowledgment  may  be  signed  by  an  agent  of 
the  party  duly  authorized. 

Effect  of  an  Li  the  casc  of  sevcral  persons  being  liable  jointly 

menTbroo*  ^1^^  *  Contract,  and  one  of  them  giving  an  acknowledg- 
ofseyend  joint  mcut,  though  without  the  couseut  or  knowledge  of  the 
joint  oon^'  othor  or  others,  it  was  formerly  held  that  it  took  the  case 
tracton.  Q^it  of  the  Statutes  of  Limitation,  not  only  as  against 
that  one  but  against  all  (o).  The  contrary  is,  howeyer, 
now  the  law,  it  haying  been  proyided  by  Lord  Tenter- 
den's Act  (p),  that  where  there  shall  be  two  or  more  joint 
contractors,  or  executors  or  administrators  of  any  con- 
tractor, no  such  joint  contractor,  executor  or  administra- 
tor, shall  lose  the  benefit  of  the  Statutes  of  Limitation 
so  as  to  be  chargeable  in  respect  or  by  reason  only  of 
any  written  acknowledgment  or  promise  made  or  signed 
by  any  other  or  others  of  them,  and  that  in  any  action 
brought  against  seyeral  joint  contractors,  where  one 
has  giyen  an  acknowledgment,  judgment  may  be  giyen 
against  that  one  (r). 

An  acknow-  An  acknowledgment  must  be  made  before  any  action 
l^fTbT  before  ^^  brought  (r).  The  person  to  whom  the  acknowledg- 
action.  mout  should  properly  be  made  is  the  creditor,  or  some 

one  on  his  behaK,  and  if  it  is  merely  made  to  a  third 
Qwere  as  to  persou  it  is  yery  doubtful  whether  it  is  sufficient  to 
ment**mi^e^"    ^^^  *^®  ^^^^  ^^*  ^^  *^^  statutes  J  BO  also  in  the  case  of 

to  a  third  

person.  ^^  ^  ^^  ^^  ^  ^^^  ^  ^ 

(m)  It  b,  however,  expressly  provided  in  this  section,  **  that  nothing 
therein  contained  shall  alter  or  take  away  or  lessen  the  effect  of  any  pay- 
ment of  any  principal  or  interest  made  by  any  person. 

(n)  19  &  20  Vict.  c.  97,  s.  13. 

(o)   Whitwmbe  v.  Whiting,  1  S.  L.  C.  642 ;  Doagl.  652. 

(p)  9  Geo.  4,  c.  14. 

(q}  Sect.  1. 

(r)  Bateman  v.  Ptrufor,  3  Q.  B.  574. 
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a  promissory  note,  if  the  maker  gives  an  acknowledg- 
ment  to  the  payee,  it  is  doubtful  whether  that  can  be 
made  available  to  defeat  the  statute  in  an  action  by  a 
subsequent  party  to  the  note  («). 

As  to  payment  of  interest  or  part  payment  of  the  PsTment  of 
debt,  this  always  has  been  and  is  still  sufficient  to  take  Mrt'wraent 
a  case  out  of  the  Statutes  of  Limitation.    The  part  of  principal, 
payment  indeed  is  evidence  of  a  fresh  promise  to  pay, 
and  it  must  be  made  under  such  circumstances  that  a 
promise  to  pay  the  balance  may  be  inferred  (t).    Pay- 
ment to  an  agent  will  be  sufficient,  and  it  is  said  that 
where  there  are  accounts  with  items  on  both  sides,  the 
going  through  them  and  striking  a  balance  converts 
the  set-off  into  a  payment,  so  as  to  take  the  case  out  of 
the  statute  (i^). 

In  the  case  of  several  persons  liable  upon  a  contract,  Effect  of 
in  the  same  way  that  it  was  formerly  held  that  an  P?^  P*?™**^* 

•^  •'01  pnncipal 

acknowledgment  by  one  would  take  the  case  out  of  the  or  payment  of 
Statutes  of  Limitation  as  against  all,  so  in  the  case  of  jj^"^^^  ''''^ 
part  payment  of  principal  or  payment  of  interest  by  one,  joint  debton 
it  was  also  held  that  it  extended  to  all  («).    The  contrary  ^,i*J^t<>„, 
as  to  this  also  is,  however,  now  the  law,  it  being  pro- 
vided by  the  Mercantile  Law  Amendment  Act,  1856  (y), 
"  that  when  there  shall  be  two  or  more  co-contractors 
or  co-debtors,  whether  bound  or  liable  jointly  only,  or 
jointly  and  severally,  or  executors  or  administrators  of 
any  contractor,  no  such  co-contractor  or  co-debtor,  exe- 
cutor or  administrator,  shall  lose  the  benefit  of  the  said 
enactments  "  (t.e.,  the  Statutes  of  Limitation), ''  so  as  to 
be  chargeable  in  respect  of,  or  by  reason  only  of,  pay- 
ment of  any  principal,  interest,  or  other  money,  by  any 
other  or  others  of  such  co-contractors  or  co-debtors, 
executors  or  administrators  "  (z). 


(0  See  Chitty  on  Contracts,  763,  764. 

(0  Morgan  t  Bowlands,  L.  R.  7  Q.  B.  493. 

(u)  Chitty  on  Contracts,  764. 

(j?)  Whitcombe  v.  Whiting,  1  S.  L.  C.  642 ;  Dongl.  652. 

(y)  19  &  20  Vict.  c.  97. 

(«)  Sect.  14, 
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Issuing  of 
procMS  to 
prevent 
Statutes  of 
Limitation. 


2.  Set-off. 


Former  rules 
as  to  set-off. 


A  writ  may  be  issued  before  the  period  allowed  by  the 
statute  has  expired.  Such  writ  of  summons  only  remains 
in  force  for  twelve  months,  but  if  not  served  it  may  by 
leave  be  renewed  for  six  months  and  so  on  from  time  to 
time  on  its  being  shewn  that  reasonable  efforts  have 
been  made  to  serve  it,  or  for  other  good  reason ;  and  any 
writ  of  summons  so  renewed  will  remain  in  force  for 
and  be  available  to  prevent  the  operation  of  any  statute 
whereby  the  time  for  the  commencement  of  the  action 
may  be  limited,  and  for  all  other  purposes  from  the  date 
of  the  issuing  of  the  original  writ  of  summons.  The  pro- 
duction of  a  writ  of  summons  purporting  to  be  marked 
with  the  seal  of  the  Court,  shewing  the  same  to  have 
been  renewed,  is  sufficient  evidence  of  its  having  been  so 
renewed  and  of  the  commencement  of  the  action  (a). 

Set-off  is  a  demand  which  the  defendant  in  an 
action  sets  up  against  the  plaintiff's  demand,  so  as  to 
counterbalance  that  of  the  plaintiff  either  altogether  or 
in  part.  As,  if  the  plaintiff  sues  for  £50  due  on  a  note 
of  hand,  the  defendant  may  set  off  a  sum  due  to  himself 
from  the  plaintiff  for  merchandise  sold  to  the  plaintiff ; 
and  if  he  pleads  such  set-off  in  reduction  of  the  plaintiff's 
claim,  such  plea  is  termed  a  plea  of  set-off.  A  set-off 
may  therefore  be  defined  as  a  claim  which  a  defen- 
dant has  upon  a  plaintiff,  and  which  he  sets  up  or 
places  against  the  plaintiff's  demand  (b). 

Before  any  statute  upon  the  subject  a  defendant  was 
not  allowed  to  set  off  any  claim  he  had  against  the 
plaintiff  unless  it  was  strictly  connected  with  the 
plaintiff's  demand,  so  that,  for  instance,  if  the  defendant 
had  simply  some  independent  counter-debt  against  the 
plaintiff,  he  must  have  brought  a  cross  action  to  recover 
it,  but  in  an  action  for  money  received  by  him  he  might 
have  set  off  any  deduction  he  was  entitled  to  make 
out  of  such  sums  by  way  of  commission  or  otherwise  (o). 

(a)  Judicature  Act,  1875,  Order  viii,  rr.  1,  2. 

(6)  Brown'b  Law  Diet.  328. 

(c)  See  hereon  generally,  Chitty  on  ContracU,  772-791. 
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In  equity  the  mle  was  somewhat  different,  being  much 
more  extensive,  for  there  whenever  there  was  some 
mutual  credit  between  the  parties  set-off  was  allowed  (d). 
However  by  the  Statutes  of  Set-off  (e)  all  mutual  debts 
were  allowed  to  be  set  off,  and  this  even  although  such 
debts  were  of  a  different  nature.  But  under  the  Statutes 
of  Set-off  only  dAts  were  allowed  to  be  set  off,  and 
so  the  law  has  remained  until  quite  lately,  when 
upon  this  point  it  received  a  very  great  extension,  it 
being  provided  by  the  Judicature  Act,  1875  (/),  that 
"  a  defendant  in  an  action  may  set  off  or  set  up  by  way  Prorision  of 
of  counter-claim  against  the  claims  of  the  plaintiff  any  ^j^f^i»^ 
right  or  claim,  whether  duch  set-offer  cotmter-elaim  sotmd 
in  damages  or  not,  and  such  set-off  or  counter-claim 
shall  have  the  same  effect  as  a  statement  of  claim  in  a 
cross  action,  so  as  to  enable  the  Court  to  pronoxmce  a 
final  judgment  in  the  same  action  both  on  the  original 
and  on  the  cross  claim.  But  the  Court  or  a  judge  may, 
on  the  application  of  the  plaintiff  before  trial,  if  in  the 
opinion  of  the  Court  or  judge  such  set-off  or  counter- 
claim cannot  be  conveniently  disposed  of  in  the  pend- 
ing action  or  ought  not  to  be  allowed,  refuse  permission 
to  the  defendant  to  avail  himself  thereof."  The  student 
will  observe  that  the  great  alteration  and  extension  of 
the  principle  of  set-off  that  is  made  by  this  last  provi- 
sion is,  that  anything,  even  a  mere  claim  sounding  in 
damages,  may  be  set  off,  whereas  formerly  it  must  have 
been  liquidated,  or  of  such  a  nature  as  might  be  rend- 
ered liquidated,  without  an  actual  verdict  to  liquidate 
it.  An  instance  of  a  case  in  which  the  Court  would 
probably  refuse  to  allow  a  defendant  to  avail  himself  of 
a  set-off,  would  be  an  action  of  debt,  and  the  defendant 
attempting  to  set  off  a  claim  against  the  plaintiff  for  an 
assault  committed  by  him  (g). 

(d)  See  generally  aa  to  set-off,  Snell's  Principles  of  Equity,  512-517. 

(e)  2  Geo.  2,  c  22 ;  8  Geo.  2,  c.  24. 

(/)  38  &  39  Vict.  c.  77,  Order  XIX.  r.  3. 

(^)  However  in  practice  since  the  commencement  of  the  new  Acts 
counter-claims  of  almost  every  kind  have  been  allowed.  See  GrilKth*s 
Judicature  Acts,  554-557. 
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George  r.  To  entitle  a  defendant  to  set  off  a  claim  against  a 

ciageu.  plaintiff  it  rnnst  of  course  be  a  claim  that  he  has 

against  the  person  who  is  suing  him ;  bnt  to  this  role 
there  is  one  exception,  which  has  in  a  preyioos  chapter 
been  touched  upon  (A).  That  exception  is  in  the  case 
of  a  fjEM^tor  selling  goods,  and  the  buyer  not  knowing  at 
the  time  that  he  is  a  factor,  but  believing  him  to  be 
the  actual  owner  of  the  goods;  here  if  the  principal 
afterwards  declares  himself  (as  he  may  do)  and  sues  the 
buyer  for  the  price  of  the  goods,  the  buyer  has  the 
same  right  of  set-off  he  would  have  had,  had  the 
action  been  brought  not  by  the  principal,  but  by  the 
factor  himself  {%).  And  this  rule  is  founded  upon  prin- 
ciples of  natural  equity  (k). 

Though  not  strictly  coming  under  the  head  of  set- 
off, it  may  be  useful  to  here  notice  that  the  Judicature 
Act,  1875  (Q,  contains  provisions  whereby  if  a  defendant 
has  any  claim  in  connection  with  the  subject-matter  of 
the  action  against  some  person  not  a  party  to  it,  such 
third  person  may  be  brought  in,  and  the  matter  deter- 
mined in  the  same  action  (m). 

3.  Release.  By  release,  as  applied  to  contracts,  is  meant  some  act 

which  operates  as  an  extinguishment  of  a  person's  lia- 
bility on  a  contract,  and  it  may  occur  either  expressly, 
where  the  contractee  expressly  exonerates  or  discharges 
the  contractor  from  his  liability,  or  impliedly,  where 
the  same  effect  takes  place  by  the  act  of  the  law.  An 
express  release  may  be  by  an  instrument  under  seal,  in 
which  case  no  consideration  is  necessary  to  its  validity 
and  effect,  or  provided  there  be  a  valuable  consideration 
for  the  release,  it  need  not  be  under  seal,  provided  it  is 
made  before  breach,  and  also  provided  the  original 
contract  was  not  under  seal ;  if  it  was  under  seal,  then 

(A)  See  ante,  pp.  113,  114. 

(0  George  v.  Clagett,  2  S.  L,  C.  118;  7  T.  R.  359. 

(A)  See  2  S.  L.  C.  120. 

(0  38  &  39  Vict.  c.  77,  Order  xvi.  r.  18,  and  Order  xxii.  r.  5. 

(m)  Indermaur'tt  Manual  of  Practice,  23. 
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it  can  only  be  discharged  by  a  release  under  seal. 
After  breach,  too,  a  release  mnst  be  nnder  seal,  nnless 
being  founded  on  a  valnable  consideration  it  can 
operate,  as  it  may  possibly  do,  as  an  accord  and  satis- 
faction (n).  A  contract  of  record  may  be  discharged 
by  a  release  nnder  seal  (o). 

A  release  can  only  generally  operate  to  discharge  A  release 
the  liability  of  the  person  to  whom  the  release  is  given,  f  J7eve»r* 
but  in  the  case  of  seyeral  joint  contractors  a  release  joint  con- 
given  to  one  will  operate  to  discharge  all,  the  reason  of  ^^^^^ 
which  is  apparent,  for  if  it  did  not  so  operate  the  effect 
would  be  that  any  co-contractor  from  whom  the  amount 
was  recovered  would  have  a  right  over  for  contribution 
against   the  one   released,  so   that  the  release  would 
really  be  without  effect  (p). 

Although   one  of  two  joint  creditors   can   give  acoTen«nt 
release,  yet  a  covenant  not  to  sue  given  by  one  of  two  «»ot  *« »«« '>7 
joint  creditors  does  not  so  operate,  and  cannot  be  set  joint  creditors 
up  as  a  defence  to  an  action  brought  by  both  (y).  S,  anlcUo^ 

brought  by 

An  instance  of  release  by  operation  or  implication  £ffeerof  a 
of  law  occurred  formerly  in  the  case  of  a  creditor  creditor  ap- 
appointing  his  debtor  executor  of  his  will  and  dying,  S^bto^^ 
for  here  as  he  as  executor  is  the  person  entitled  to«<^^^'- 
receive  the  debts,  and  the  debt  is  due  from  himself,  and 
he  cannot  sue  himself,  the  debt  was  at  law  gone.    But 
in  equity  he  would  have  been  a  trustee  for  the  benefit 
of  the  persons  entitled  under  the  will,  or  the  next  of 
kin,  and  it  is  now  provided  by  the  Judicature  Act, 
1873  (r),  that  where  there  is  any  variance  between  the 
rules  of  law  and  equity,  the  rules  of  equity  shall  pre- 
vail.   Another  instance  of  release  by  operation  of  law.  Or  of  a  woman 

marrying  her 

creditor* 

(n)  As  to  which,  see  ante,  pp.  207,  208. 

(o)  Chitty  on  Contracte,  708. 

(p)  Chitty  on  Contracts,  712. 

Iq)  Walmesley  t.  Cooper,  11  A.  &  E.  221. 

(r)  36  &  37  Vict.  c.  66,  s.  25  (11). 
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which  may  occnr  now,  is  in  the  case  of  a  woman  marry- 
ing a  person  to  whom  she  is  indebted ;  but  in  equity 
any  such  debt  might  always  have  been -kept  alive  by 
tbe  agreement  of  the  parties  prior  to  marriage  by  way 
of  settlement,  and  the  same  provision  in  the  Judicature 
Act  applies  here. 

Or  of  altera-        A  further  instance  of  release  by  operation  of  law  is 
instrument,      found  in  the  caso  of  the  material  alteration  of  written 
instruments  after  execution,  which  has  been  before  dis- 
cussed (s).  ' 

4  Bankruptcy,  Bankruptcy,  liquidation,  and  composition  are  courses 
inrcomposi-  taken  against  or  by  a  debtor  who  is  unable  to  pay  his 
tion.  debts,  on  the  creditors'  part  to  get  an  equal  distribution 

of  his  assets,  and  on  his  part  to  get  a  discharge  from 
his  debts.    The  Act  now  governing  this  subject  is  the 
Bankruptc/     Bankruptcy  Act,  1869  (^),  and  under  that  Act,  when  a 
Act,  1869.       person  has  committed  one  of  the  acts  of  bankruptcy 
therein  specified  (t«),  and  whether  he  is  a  trader  or 
non-trader,  a  petition  in  bankruptcy  may  be  presented 
against  him  by  a  creditor  whose  debt  is  not  less  than 
£50,  or  by  several  creditors  whose  debts  together  make 
up  that  sum,  and  on  such  petition  he  may  be  adju- 
dicated a  bankrupt.    A  trustee  of  his  estate  and  effects  is 
then  appointed,  together  with  a  committee  of  inspection 
to  superintend  the  trustee,  and  his  estate  is  got  in,  and 
When  a  bank-  dividends  paid  to  the  creditors.  The  bankrupt  is  not  at 

dilchar  *e  ^^*  ^^^®  ^y  *^®  bankruptcy  discharged  from  his  debts,  but 
an  order  of  discharge  is  only  granted  to  him  when  a 
dividend  of  not  less  than  lOs.  in  the  pound  has  been 
paid  to  the  creditors,  or  might  have  been  paid,  except 
through  the  negligence  or  fraud  of  the  trustee,  or  when 
a  special  resolution  of  his  creditors  has  been  passed  to 
the  effect  that  his  bankruptcy  or  failure  to  pay  10s.  in 


(s)  See  ante,  pp.  137,  138. 
(0  32  &  33  Vict.  c.  71. 
(u)  See  sect.  6. 
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the  ponnd  arose  in  their  opinion  from  circnmstances 
for  which  he  cannot  be  jnstly  held  responsible,  and 
that  they  desire  that  an  order  of  discharge  shdnld  be 
granted  to  him  {x)»  This  order  of  discharge  forms  a 
valid  excuse  for  the  non-performance  of  his  contracts, 
nnless  incurred  by  fraud,  or  forbearance  thereof  ob- 
tained by  fraud,  or  unless  in  respect  of  any  breach  of 
trust;  and  even  immediately  the  bankruptcy  has 
commenced  the  Court  of  Bankruptcy  has  power  to 
restrain  proceedings  against  him  (y).  If  the  bankrupt 
does  not  at  the  close  of  his  bankruptcy  obtain  his 
order  of  discharge,  then  after  a  lapse  of  three  years 
debts  can  be  enforced  against  him  by  the  sanction  of 
the  Court  of  Bankruptcy  (subject  to  other  debts  incurred 
since),  and  such  debts  are  considered  in  the  nature  of 
judgment  debts  (z). 

When  a  debtor  feels  himself  involved,  and  no  ere-  ^^^  liquida- 
ditor  has  presented  a  petition  in  bankruptcy  against  pobu?oti  pro^ 
him,  his  proper  course  is  to  file  a  petition  for  liquida-  ceedings 

..        «  .  •••  •ill*  f«  discharire  a 

tion  by  arrangement  or  composition  with  his  creditors,  debtor. 
A  meeting  of  his  creditors  then  takes  place,  and  the 
creditors  can,  by  special  resolution  as  defined  by  the 
Act  (a),  determine  that  his  afiairs  shall  be  liquidated 
by  arrangement,  in  which  case  a  trustee  and  committee 
of  inspection  may  be  appointed,  and  the  proceedings, 
including  the  discharge,  are  very  much  the  same  as 
in  bankruptcy ;  or  they  may,  by  extraordinary  resolu- 
tion as  defined  by  the  Act  (5),  determine  to  accept  some 
composition  ofiered  by  the  debtor  in  discharge,  pay- 
ment of  which  composition  will  bind  all  creditors, 
and  discharge  the  debtor  (0). 


i 


x)  32  &  33  Vict.  c.  71,  sect.  4S. 

y)  Sect.  13. 

(z)  Sect.  54. 

(a)  Sect.  16. 

m  Sect.  126. 

(c)  See  hereon,  sects.  129;  126.  On  the  subject  of  bankrnptcj  generally, 
for  the  attainment  of  a  fair  elementary  knowledge,  the  student  is  recom- 
mended  to  peruse  Ringwood's  Principles  of  Bankruptcy. 
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5.  Incompe- 
tency of  the 
party. 


Incompetenoy  of  the  party  to  oontiaot,  he  being 
nnder  some  disability,  may  frequently  fonn  a  good 
excose  for  the  non-performanoe  of  a  contract.  The 
different  disabilities  have  already  been  discnsaed  as 
fully  as  the  scope  of  the  present  work  will  admit 
of(d). 


6.  Fraud  or 
illegality. 


Fraud  or  illegality  in  a  contract  may  also  form  a 
valid  excuse  for  its  non-performance,  and  this  subject 
is  considered  in  our  next  chapter  (e). 


Eqniuble  In  coucluding  the  present  chapter,  it  may  be  well  to 

« ««*««•  gg^y  ^  {q^  words  ou  thc  subject  of  equitable  defences. 
It  has  frequently  happened  that  on  an  action  at  law 
being  brought,  the  defendant  has  had  some  answer  to 
the  plaintiff's  claim  which  would  be  admitted  as  a 
defence  in  Chancery  but  not  at  law.  In  such  case  the 
only  course  open  to  a  defendant  was  to  apply  to  the 
Court  of  Chancery  to  restrain  the  action  at  law,  and 
take  the  matter  under  its  cognisance,  which  it  would 
do,  not  indeed  restraining  the  Court  from  exercising  its 
jurisdiction,  but  acting  in  personam,  and  restraining 
the  plaintiff  at  law  from  further  proceeding  with  his 
action.  This  state  of  things  was  to  some  extent 
Common  Law  remedied  by  a  provision  in  the  Common  Law  Pro- 
Act,  1854.  cedure  Act,  1854  (/),  that  where  a  person  would  be 
entitled  to  relief  on  equitable  grounds  he  might  plead 
the  facts  in  his  defence,  stating  expressly  that  it  was  a 
plea  upon  equitable  grounds  (g) ;  but  the  courts  of  law 
on  this  enactment  decided  that  they  could  only  allow  an 
equitable  defence  to  be  set  up  where  an  absolute  and 
.  unconditional  perpetual  injunction  would  be  granted  in 
equity  (A),  so  that  there  were  still  very  many  cases  of 


(d)  Ante,  ch.  vii.  p.  174  et  9eq, 

(e)  Fost^  ch.  ix.  p.  225  et  Mg. 
(/)  17  &  18  Vict,  c  125. 
^)  Sect.  83. 

ft)  Woodhouae  v.  Fartbrother,  6  E.  &  B.  277 ;    Wakley  v.  Fh)^ai, 
H.  &  0.  669, 
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equitable  defences  which  could  not  be  set  np  at  law  as 
excuses  for  the  non-performance  of  contracts.  The 
Judicature  Act,  1873  (i),  however,  now  remedies  this,  jadicatnre 
for,  as  it  unites  the  former  courts  into  one,  so  also  ^®*'  ^^^' 
it  contains  proyisions  giving  generally  equal  juris- 
diction to  all  the  different  divisions  of  that  one  court, 
and  providing  that  where  the  rules  of  equity  and  law 
clash  the  rules  of  equity  shall  prevail.  Particularly  as 
to  equitable  defences  it  provides  (k)y  that  where  any 
plaintiff  or  defendant  claims  to  be  entitled  to  any  relief 
on  equitable  grounds  only,  which  theretofore  could  only 
have  been  given  by  the  Court  of  Chancery,  the  Supreme 
Court  of  Judicature,  and  every  judge  thereof,  shall  give 
the  same  relief  in  respect  of,  and  the  same  effect  to 
such  equitable  defence  as  ought  formerly  to  have  been 
given  by  the  Court  of  Chancery.  All  equitable  estates, 
rights  and  titles,  and  all  equitable  duties  and  liabilities 
appearing  incidentally  in  the  course  of  any  cause  or 
matter,  are  to  be  taken  notice  of  and  recognised  as  they 
formerly  would  have  been  by  the  Court  of  Chan- 
cery ;  and  no  action  pending  before  the  said  court  is 
to  be  restrained  by  way  of  prohibition  or  injunc- 
tion (T), 

If  a  person  pays  money  in  performance  of  some  con-  Money  paid 
tract  under  compulsion  of  legal  process,  and  afterwards  '^ufrio^o?" 
he  discovers  that  it  was  not  due,  e.g.,  in  the  case  of  an  legal  process 
action  brought  to  recover  money,  and  the  defendant  ^^^^^^'f^'" 
in  such  action  being  unable  to  find  the  receipt  for  it,  recovered  i>ack 
or  prove  the  payment  of  it  without  such  receipt,  has  to  ^(Trewivedf 
pay  it  over  again,  but  subsequently  finds  the  receipt, 
here  he  cannot  recover  the  amount    so    paid  back 
again  (m). 


(0  36  &  37  Vict,  c  66. 
(A)  Sect.  24. 

(O  See  hereon,  Griffith's  Judicature  Acts,  22-34. 
(m)  Marriott  y.  SampUm^  2  S.  L.  C.  421;  7  T.  R.  269:  Cadavai  y. 
Oollnu.  4  A.  &  E.  866. 


224 


OF  THE  LIABIUTy  ON  COimULCTB. 


When  the 
property  in 
goods  hu  once 
passed  to  a 
person  he 
mast  perform 
his  part  of 
the  contract 
by  paying  for 
them  though 
destroyed. 


If  a  person  pni'chases  a  specific  chattel  in  which  the 
property  passes  to  him,  although  it  may  afterwards  be 
destroyed  by  fire  or  other  inevitable  accident  before 
delivery  to  him,  he  is  still  bound  just  the  same  to  pay 
for  it  (n). 

(n)  Ibrling  ▼.  Baxter^  Tador's  Mercantile  Cases,  596.    See  as  to  th* 
Property  in  Goods  pasung,  ante,  pp.  70-74. 
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CHAPTER  IX. 


OF  FRAUD  AND  ILLEGALmT. 


In  this  chapter  it  is  proposed  to  consider  generally 
what  will  amount  to  fraud,  and  when  a  contract  will 
be  illegal ;  the  effect  of  fraud  and  illegality  on  a  con- 
tract ;  and  also  some  particular  cases. 

Istly.  A8  to  Fraud, — Fraud  in  law  may  be  defined  i.  As  to  fraud. 
as  some  act,  statement,  or  representation  contrary  to 
fact,  whereby  a  person  is  induced  to  contract  (o) ;  and, 
as  decided  by  the  leading  case  of  Padey  y.  Freeman  (p),  PasUy  v. 
in  the  case  of  a  false  affirmation,  to  render  it  a  fraud,  it  ^'^^^^n- 
is  not  at  all  necessary  to  shew  that  the  person  making 
it  was  benefited  by  the  deceit,  or  that  he  colluded 
with  the  person  who  was  benefited. 

Fraud  may  be  divided  as  of  two  kinds :  (I)  Legal  Fraud  may 
fraud,  which  consists  in  some  false  representation,  but  ^^^!  ^^^  . 
made  without  any  knowledge  of  its  falsity,  and  with-  or  moral, 
out  any  dishonest  intentions;  and  (2)  Moral  fraud, 
which  consists  in  there  being  a  representation  with 
knowledge  of  its  falsity,  or  without  actual  belief  in  its 
truth,  and  with  dishonest  intention.    A  question  that 


(o)  Numerous  definitions  of  fraud  have,  however,  from  time  to  time  been 
given  (see  several  given  in  Brown's  Law  Diet.  161),  and  it  is  an  undoubtedly 
difficult  matter  to  accurately  define.  Courts  of  equity  have  refused  to 
define  fraud,  considering  that  the  ways  of  fraud  are  infinite,  and  that  new 
modes  of  fraud  may  constantly  arise,  and  the  rules  of  equity  now  (as  has 
before  been  stated)  prevail  in  all  divisions  of  the  High  Court  of  Justice 
(36  &  37  Vict.  c.  66,  s.  25  (II)). 

(/))  2S.  L.  C.  66;  3  T.  R.  51. 
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has  been  very  mnch  discnssed,  and  on  which  there  has 
been  considerable  difference  of  opinion,  is  whether  to 
constitute  fraud  to  vitiate  a  contract  it  is  necessary  to 
shew  moral  as  well  as  legal  fraud,  or  whether  mere 
It  appears  that  legal  fraud  by  itself  is  sufficient.    It  appears  however 

moraiTraod^is  *^  ^®  ^^^  ^^^^  accordiug  to  the  weight  of  authority, 
not  sufficient,  that  legal  without  moral  fraud  is  not  sufficient,  but  that 
moral  fraud  in  a  representation  is  essential  to  invali- 
date a  contract  or  give  any  cause  of  action  (j).  The 
difference  between  legal  and  moral  fraud  may  be  illus- 
Cornfoot  trated  by  reference  to  the  facts  in  the  case  of  Comfaoi 
V.  otP  e.  ^^  Fowke,  cited  below.  In  that  case,  the  plaintiff  being 
the  owner  of  a  furnished  house,  instructed  his  agent  to 
let  it,  he  well  knowing  that  in  the  house  next  door 
existed  a  nuisance  that  might  prevent  the  house  being 
let,  but  the  agent  being  ignorant  of  this  fact.  The  agent 
let  the  house  to  the  defendant,  answering  him  in  the 
negative  when  he  inquired  whether  there  was  anything 
against  the  house.  The  defendant  subsequently  found 
out  the  objection  to  the  house,  and  on  this  action  being 
brought  against  him  on  the  contract  he  had  entered 
into  with  the  agent,  set  up  the  fraud  as  a  defence. 
But  it  was  decided  here  that  this  was  not  a  good  de- 
fence, for  the  plaintiff  had  not  instructed  his  agent  to 
make  the  false  representation,  and  the  agent  honestly 
made  a  representation  that  he  believed  to  be  true. 
This,  therefore,  was  legal  fraud ;  but  had  the  represen- 
tation been  made  by  the  plaintiff  himself,  or  had  he 
instructed  his  agent  to  make  this  representation,  then 
moral  fraud  would  have  been  imported  into  the  trans- 
action, and  a  clear  defence  would  have  existed. 

But  a  principal  But  it  must  uot  be  Understood  absolutely  from  the 
ln*soine  cases  ^^^^^  casc  of  GoTufoot  V.  F(yiche  that  a  principal  is  not 
for  the  false     ever  liable  for  the  false  representation  of  his  agent, 

representation  o        » 

of  an  agent 

though  the 

agent  believed       (q)  Cornfoot  y.  Fowke,  6  M.  &  W.  358  ;  Evans  v.  Collins,  Ex.  Ch.  5  Q.  B, 
it  to  be  true.     820;  Baiicy  v.  Wal/onfy  15  L.  J.  (Q.B.)  369.     See  this  subject  discussed 
iu  2  S.  L.  C.  86-94. 
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simply  becanse  the  agent  believed  in  its  truth,  for  in 
that  case  it  was  admitted  that  if  the  plaintiff  had  em- 
ployed an  ignorant  agent  for  the  express  purpose  of  con- 
cealing some  fact  as  to  the  property,  he  would  have 
been  liable  for  the  fraud ;  and  there  may  be  many  cases 
where,  from  the  conduct  of  the  principal,  moral  fraud 
may  be  taken  to  exist  (r). 

If  an  agent  in  the  course  of  his  employment  makes  a  principal  is 
some  representation  known  to  him  to  be  false,  but  which  J^^^j  foiud*of 
representation  is  unknown  to  the  principal  and  not  in  his  agent, 
any  way  sanctioned  by  him,  but  yet  comes  within  the 
scope  of  the  agent's  authority,  the  principal  is  liable  for 
the  fraud  (s). 

A  mere  lie  is  not  sufiScient  to  constitute  fraud,  nor  is  what  repre- 
a  false  representation  suflBcient  to  found  an  action  on  no°*be  sufr^*'* 
it,  unless  it  has  caused  some  damage  to  the  party  to  Hcicnt  to 
whom  it  is  made ;  nor  is  a  false  representation  suflS-  ^aua^*"**  * 
cient  to  avoid  a  contract,  unless  thereby  the  defendant 
has  been  induced  to  enter  into  the  contract  ((). 

In  the  case  of  breach  of  warranty,  it  has  before  been  Difference 
pointed  out  that  it  is  different  from  an  actual  fraudulent  ^«*^®«°  *    , 

*  ,  warranty  and 

representation  (u) ;  and  this  difference  it  is  important  a  false 
to  note,  for  in  the  case  of  a  false  representation,  as  has  '•«P'^««««>*«^io»- 
been  shewn,  it  is  generally  necessary  to  show  the 
knowledge  of  its  falsity,  but  for  the  breach  of  a  war- 
ranty a  person  is  liable  without  alleging  or  shewing 
any  such  knowledge  on  his  part. 

If  a  person  interests  himself  to  procure  credit  for  Represenu- 
another,  or  is  applied  to  and  inquired  of  as  to  a  person's  ^n^^ij^''^!?*' 

— '■ —  of  another 

(r)  See  remarks  of  Lord  St.  Leonards  in  National  Exchange  Company  of  ?^f^  always 
Olaagow  v.  DreiD,  2  Macq.  H.  of  L.  Cas.  103.  ^  »"  wntmg. 

(s)  Udell  y.  Atkerton,  7  H.  &  N.  172 ;  Bancick  v.  English  and  Joint 
Stock  Bank,  L.  R.  2  Ex.  259.  See  also  Weir  y.  Bell,  L.  R.  3  Ex.  Div.  238 ; 
BettB  ▼.  De  Vitre,  L.  R.  3  Ch.  429. 

(Q  Broom*s  Conis.  339. 

(/f)  See  ante,  p.  84. 

g  2 
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position,  and  makes  some  false  representation  in  reply 
thereto,  whereby  the  inquirer  is  induced  to  give  credit 
to  the  third  person,  he  is  liable  to  an  action  in  respect 
of  the  fraud  contained  in  such  false  representation. 
But  by  Lord  Tenterden's  Act  (x)  it  is  provided  '^that 
no  action  shall  be  maintained  whereby  to  charge  any 
person  upon  or  by  reason  of  any  representation  or 
assurance  made  or  given  concerning  or  relating  to  the 
character,  conduct,  credit,  ability,  trade  or  dealings  of 
any  other  person,  to  the  intent  or  purpose  that  such 
other  person  may  obtain  credit,  money,  or  goods 
upon  (y),  unless  such  representation  or  assurance  be 
made  in  writing  signed  by  the  party  to  be  charged 
therewith." 

13  Eiix.  c.  5.  By  Statute  13  Eliz.  c.  5,  "An  Act  against  Fraudu- 
lent Deeds,  Gifts  Alienations,  &c.,*'  it  is  provided 
that  all  gifts,  grants,  conveyances,  &c.,  of  every  kind 
of  property,  by  writing  or  otherwise,  made  for  the  pur- 
pose of  delaying,  hindering,  or  defrauding  creditors  and 
others  of  their  just  and  lawful  actions,  suits,  debts,  &c., 
shall  be  clearly  and  utterly  void  and  of  no  effect  as 
against  such  creditors  and  others,  except  made  upon 
good  (which  means  valuable)  consideration  to  a  person 
bond  fide  not  having  notice  of  the  fraud.  It  will  be 
observed  that  this  statute  applies  to  conveyances  of  all 
kinds  of  property  whether  real  or  personal.    The  lead- 

Twynne's  Case,  ing  case  ou  the  construction  of  the  statute  is  Twynns^s 
ease  (z),  in  which  a  gift  of  goods  was  held  to  be  fraudu- 
lent on  the  following  grounds : 

1.  The  gift  was  perfectly  general. 

2.  The  donor  continued  in  possession  after  the  gift. 


(«)  9  Geo.  4,  c.  14.  s.  6. 

(y)  This  is  as  it  is  in  the  Act,  but  it  is  evidently  r  mixprint  in  it,  and 
should  be  read  **  money  or  goods  upon  credit.*' 
(z)  1  S.  L.  C.  1 ;  3  Coke,  80. 
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3.  It  was  made  in  secret. 

4.  It  was  made  pending  the  writ. 

5.  There  was  a  trust  between  the  parties,  and  fraud 
is  always  clothed  with  a  trust. 

6.  The  deed  of  gift  stated  that  the  gift  was  honestly 
and  truly  made,  which  was  an  inconsistent  clause. 

The  above  are  therefore  points  to  look  to  in  any  gift 
or  conveyance  of  property  to  determine  whether  or  not 
it  is  fraudulent  within  the  above  Act,  and  particular 
attention  should  be  paid  to  the  point  above  numbered  2, 
for  under  it  at  the  present  day,  should  an  absolute  bill 
of  sale  be  made,  and  the  person  giving  it  yet  continues 
in  possession  of  his  goods,  this  will  be  an  index  of 
fraud  (a),  and  therefore  in  framing  a  bill  of  sale,  if  it  is 
intended  that  the  giver  of  it  should  still  continue  in 
possession  of  the  goods,  it  is  important  to  make  his 
continuing  in  possession  consistent  with  the  terms  of 
the  bill  of  sale  (&). 

If  a  person  makes  a  voluntary  settlement  of  his 
property  whereby  the  assets  of  creditors,  whether 
creditors  then  or  subsequently,  is  subtracted  so  as  not 
to  leave  sufficient  for  creditors,  the  law  presumes  an 
intention  to  defeat  and  delay  creditors  so  as  to  bring 
the  case  within  the  statute  (c). 

Although  a  conveyance  may  be  fraudulent  under  the 
above  statute  as  against  creditors,  yet  as  between  the 
parties  themselves  it  is  good. 

By  27  Elk.  c.  4,  all  voluntary  conveyances  of  land  27  Eiix.  c.  4. 


(a)  Eduicards  v.  Harben,  2  T.  R.  587. 

<&)  MartmdaU  r.  Booth,  3  B.  &  Ad.  498,  and  cases  there  cited ;  2  Pri- 
deaux's  Conveyancing 

(c)  Spirett  v.  Willows,  34  L.  J.  Ch.  367 ;  JV-Miium  v.  Pcpe,  L.  R.  5 
Ch.  538.    And  see  generally  hereon,  Snell's  Principles  of  Equity,  80-83. 
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are  rendered  frandnlent  and  void  against  snbseqnent 
purchasers  for  value,  and  this  even  although  the  subse- 
quent purchaser  may  have  notice  of  the  first  voluntary 
conveyance  (d).  This  statute  has  no  application  to 
purely  personal  property,  and  with  regard  to  leaseholds 
recent  decisions  are  to  the  efiect  that  where  there  is 
any  rent,  or  there  are  any  onerous  covenants  in  the 
lease,  the  person  taking — by  reason  of  the  liability  he 
incurs  on  the  same — cannot  be  considered  as  a  volunteer, 
and  that  in  such  a  case  the  voluntary  settlement  would 
be  good  against  the  subsequent  purchaser  (e). 


Ex  doh  mah 
non  oritur 
actio. 


But  third 
persons  may 
acq  aire  an 
interest. 


As  to  the  effect  of  fraud  on  a  contract,  the  maxim  is* 
Ex  doh  nuilo  non  oritur  actio  (/),  but,  notwithstanding 
this,  the  effect  of  fraud  is  not  to  altogether  vitiate  a 
contract,  but  the  person  on  whom  the  fraud  is  practised 
has  a  right  to  insist  on  the  fraud  as  preventing  any 
right  of  action  that  would,  but  for  it,  exist,  or  he  may 
if  he  choose  waive  the  fraud  and  ratify  and  confirm  the 
contract  (ff).  And  although  as  a  contract  originally 
stands,  if  induced  by  fraud,  the  party  guilty  of  the 
fraud  cannot  enforce  it,  yet  if  third  persons  acquire  a 
bond  fide  interest  under  it  without  any  notice  of  the 
fraud,  they  will  have  a  right  to  enforce  it  even  against 
the  party  on  whom  the  fraud  has  been  practised  (h). 


A  rescission  of 
a  contract  on 
the  ground  of 
fraud  must 
be  exercised 
within  a 
reasonable 
time. 


But  where  there  has  been  fraud,  and  a  person  has 
therefore  a  right  of  rescinding  the  contract,  he  must 
exercise  this  right  within  a  reasonable  time  (f),  and  if 
knowing  of  the  fraud  he  does  not  rescind  the  contract, 
but  continues  to  act  in  it  as  if  there  were  no  fraud,  he 
will  lose  his  right. 


(d)  See  generally  hereon,  Snell's  Principles  of  Equity,  83-87. 

(0  Prict  V.  Jenkins,  L.  R.  4  Ch.  Div.  483 ;  Hx  parte  HUlman,  10  Ch. 
Div.  622. 

(/)  Sec  Broom's  Legal  Maxims,  729  ct  scq, 

ig)  White  v.  Garden,  10  C.  B.  919,  927 ;  Stevenson  v.  Newnham,  13 
C  B  285 

(A)  Oakes  v.  Turquand,  L.  R.  2  H.  L.  C.  325. 

(0  Ibid. 


OF  FRAUD  AND  ILLE0ALIT7.  231 

There  may  be,  however,  many  cases  in  which  a  false  A  penon  is 
representation  is  made  innocently,  the  party  making  it  hL'foiM  repre- 
not  knowing  of  its  falsity,  and  here,  unless  a  case  of  sentaiion  if  he 
warranty  can  be  made  out,  the  person  who  is  misled  will  rep^^ution 
have  no  rights  in  respect  of  such  misrepresentation.  ^  ^  true. 
For  instance,  if  a  horse  is  sold  and  represented  by  the 
vendor  to  be  sound,  if  the  vendor  knows  the  animal  is 
not  sound,  and  by  this  representation  the  other  party 
is  induced  to  purchase  the  animal,  this  gives  the  latter 
a  right  to  avoid  the  contract  quite  irrespective  of  any 
warranty  as  to  the  soundness  of  the  animal ;  but  if  the 
vendor  really  believes  that  the  horse  is  sound,  here 
there  is  no  fraud,  and  the  misrepresentation  gives  the 
purchaser  no  rights  unless  he  can  make  out  that  the 
vendor  actually  warranted  the  animal  to  be  sound  (k). 

And  if  there  is  fraud  it  is  not  necessary  to  shew  that  Fraud  need 
the  fraud  goes  to  the  whole  of  the  contract ;  it  is  quite  ^^^f^^^h^ 
sufficient  to  shew  that  there  is  a  fraudulent  misrepre-  contract, 
sentation  as  to  any  part  of  that  which  induced  the 
person  to  enter  into  the  contract  (2). 

If  a  person  comes  to  the  Court  to  set  aside  a  contract  Application 
on  the  ground  of  fraud,  and  it  appears  that  he  also  on  ^fnt^^Mo 
his  part  has  been  guilty  of  fraud,  so  that  both  parties  &«• 
are  really  and  truly  in  pari  ddieto^  the  Court  will  not 
give  relief,  for  the  maxim  is.  In  pari  delicto  potior  est 
conditio  defendewtis  et  possidentis,  unless,  indeed,  public 
policy  will  be  more  promoted  by  giving  relief  (m). 

2ndly.  As  to  JH6ya7%.— Primarily  speaking,  parties  n.  a»  to 
are  allowed  to  enter  into  any  contracts  that  they  think  *^^®g****y- 
fit,  and  by  their  contracts  to  make  laws  for  themselves 
to  a  certain  extent,  but  there  are  many  kinds  of  con- 
tracts which  are  not  allowed  because  the  interests  of 


(A)  Per  Blackburn,  J.,  Kennedy  v.  Panama  Mail  Co.y  L.  R.  2  Q.  B.  687. 

(0  Ibid, 

(m)  Story's  Equity,  298,  303 ;  SncH's  Principles  of  E^iuity,  468. 
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the  public  or  of  morality  are  affected  thereby,  and 
public  injury  might  be  done  were  they  allowed  (n). 
Where  then  there  is  illegality  the  contract  is  void,  and 
in  the  words  of  Lord  Chief  Justice  Wilmot,  in  the  im- 
portant case  of  CoUina  v.  Blantem  (o),  ''the  reason 
why  such  contracts  are  void  is  for  the  public  good. 
You  shall  not  stipulate  for  iniquity  ...  no  polluted 
hand  shall  touch  the  pure  fountain  of  justice.  Whoever 
is  a  party  to  an  unlawful  contract,  if  he  hath  once  paid 
the  money  stipulated  to  be  paid  in  pursuance  thereof, 
he  shall  not  have  the  help  of  a  court  to  fetch  it  back 
again ;  you  shall  not  have  a  right  of  action  when  you 
come  into  a  court  of  justice  in  this  unclean  manner  to 
recoyer  it  back  again." 

But,  notwithstanding  this  dictum,  if  of  two  parties  to 
an  illegal  contract  one  is  not  actually  in  pari  delicto 
with  the  other,  or  there  is  some  excuse  for  him,  he  may 
obtain  relief  from  the  contract ;  and  even  although  the 
parties  are  in  equal  guilt,  yet  if  public  policy  will  be 
thereby  promoted  the  contract  will  be  relieved  against 
in  equity,  on  the  ground  of  its  being  for  the  benefit  of 
the  public  (p). 

The  doctrine  of     Although  an  instrument  on  its  face  may  appear  to  be 

Mt'prel^T'    perfectly  valid,  yet  parol  evidence  may  be  given  to  shew 

the  setting  up  that  it  is  actually  an  illegal  contract,  and  this  even 

of  illegality,    although  it  be  a  contract  under  seal.    This  is  weU 

Co/KiM  T.        shewn  by  the  important  case  of  Collins  v.  Blantem  (g), 

Blantem.        which  has  been  referred  to,  and  the  facts  in  which 

have  been  set  out  at  a  previous  page  (and  to  which 

the  student  is  referred  (r)).    In  that  case  also  the 

Lord  Chief  Justice  Wilmot  in  his  judgment  said, "  What 

strange  absurdity  would  it  be  for  the  law  to  say  that 


(n)  Chitty  on  Contracts,  607. 
(o)  1  S.  L.  C.  387. 

(p)  Story's  Equity,  298, 303 ;  Snell's  Principles  of  Equity,  468,  and  cases 
there  cited. 
iq)  1  S.  L.  C.  387 ;  2  Wilson,  341. 
(r)  Sec  ante,  pp.  14,  15. 
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this  contract  is  wicked  and  void,  and  in  the  same 
breath  for  the  law  to  say,  yon  shall  not  be  permitted  to 
plead  the  facts  which  clearly  shew  it  to  be  wicked  and 
void  "  («). 

But  it  must  be  carefully  remembered  that  the  law  The  law  never 
never  presumes  illegality,  but  rather  presumes  every  fiieg^t^y. 
contract  to  be  good  until  the  contrary  is  shewn,  for  one 
of  the  maxims  for  the  construction  of  contracts  is,  that 
the  construction  shall  be  favourable  (t) ;  and  it  may 
sometimes  happen  that  some  only  of  the  covenants 
or  conditions  in  a  deed  may  be  void  as  being  illegal, 
and  that  the  others  may  be  good,  but  here  the  illegal 
covenants  must  be  clearly  divisible  from  the  others  (u). 

Illegality  is  usually  said  to  be  of  two  kinds  viz.,  illegality  is  of 
1.  Where  the  illegality  consists  in  some  act  which  is  ''^^  * 
illegal  by  the  common  law  of  the  realm,  as  being 
against  public  policy  or  morality,  and  acts  of  this  kind 
are  also  said  to  be  mala  in  se;  and  2.  Where  the 
illegality  consists  of  some  act  which  was  not  originally 
illegal  but  has  been  rendered  so  by  some  statutory 
provision,  and  acts  of  this  kind  are  also  said  to  be  mala 
prohibiia  (x).  We  will,  therefore,  firstly,  proceed  to 
notice  some  kinds  of  contracts  illegal  under  the  first  of 
the  above  divisions,  viz.,  at  Common  Law. 


mte. 


A  contract  in  general  restraint  of  trade  is  absolutely  Matten  mala 
void — that  is  to  say,  no  person,  for  however  valuable 
a  consideration,  can  covenant  absolutely  never  again 
to  carry  on  his  trade  or  calling  anywhere,  for  any  Contracu  in 
such  agreement  is  considered  to  be  contrary  to  public  ^^^^  ^^ 
policy  as  tending  to  cramp  trade  and  to  discourage  in- 
dustry, enterprise,  and  competition.    But  it  will  be  ob- 
served that  in  the  rule  above  given  the  words  are  '^  in 


(5)  1  S.  L.  C.  395. 
(0  See  ante,  p.  21. 
(u)  Chitty  on  Contracts,  608. 

(j?)  See  this  division  in  1  S.  L.  C.  389 ;  and  Chitty  on  Contracts,  607  et 
scq. 
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general  restraint  of  trade/'  and  it  is  perfectly  valid  for 
a  person /or  connideraium  to  enter  into  a  contract  in 
limited  restraint  of  trade^  which  may  often  be  very  neces- 
sary for  a  person's  proper  protection ;  thns,  if  one  sells 
the  goodwill  of  a  business,  and  nothing  is  said  re- 
stricting his  carrying  on  a  like  business  in  or  near  that 
place,  he  is  at  liberty  the  very  next  day  to  set  up  a 
like  business,  even  next  door,  to  the  great  injury  of  the 
purchaser.  But  this  may  be  prevented  by  the  vendor 
entering  into  a  contract  in  limited  restraint  of  trade. 

MitchcU  V.  Thus,  in  the  well-known  case  of  Mitchell  v.  Bey- 

Beynoida,  nolds  (y),  the  facts  were  that  the  plaintiff  and  defend- 
ant being  by  trade  bakers,  the  defendant  had  assigned 
to  the  plaintiff  a  lease  of  his  bakehouse  situate  in  the 
parish  of  St.  Andrew,  Holborn,  for  the  term  of  five 
years,  and  the  defendant  had  executed  a  bond  not  to 
carry  on  the  trade  of  a  baker  within  that  parish  during 
the  said  term  of  five  years,  or,  if  he  did,  that  he  would 
pay  to  the  plaintiff  a  sum  of  £50.  The  defendant 
having  committed  a  breach  of  his  covenant,  this  action 
was  brought  to  recover  the  £50  on  the  bond,  and  the 
defendant  objected  that  the  bond  was  illegal,  for  he 
was  a  baker  by  trade,  and  the  bond  operated  in  restraint 
of  trade ;  but  the  Court  held  that  though  covenants  in 
general  restraint  of  trade  were  utterly  invalid,  as  being 
contrary  to  public  policy,  yet  a  contract  in  reasonable 
limited  restraint  of  trade  is  perfectly  valid,  and  that 
here  the  restraint  was  perfectly  reasonable,  being  indeed 
both  for  a  limited  space  of  time,  and  in  respect  only 
of  one  particular  parish.  Lord  Chief  Justice  Parker,  in 
concluding  his  judgment,  said,  "  In  all  restraints  of 
trade,  where  nothing  more  appears,  the  law  presumes 
them  bad ;  but  if  the  circumstances  are  set  forth  that 
presumption  is  excluded,  and  the  Court  is  to  judge  of 
those  circumstances  and  determine  accordingly ;  and  if 


(y)  1  S.  L,  C.  417 ;  1  p.  Wms.  181. 
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npon  them  it  appears  to  be  a  just  and  honest  contract, 
it  onght  to  be  maintained  "  (z). 

The  questions,  therefore,  in  every  contract  operating  Two  qnestions 
in  any  way  in  restraint  of  trade  must  be  two,  viz. :  1.  Is  ^n^aering '° 
it  in  general  restraint  of  trade  ?  (and  if  this  question  is  whether  a 
answered  aflSrmatively,  it  must  be  illegal  and  void) ;  ^t'^Vof 
and  2.  If  in  partial  restraint  of  trade,  is  that  partial  trade  u  good, 
restraint  reasonable  ?    The  question  of  its  reasonable-  whether  a 
ness  must  depend  to  a  great  extent  on  the  circumstances  "l^Mbie* 
of  each  particular  case,  for  naturally  some  trades  or  depends  upon 
callings  may  require  a  wider  limit  than  others,  and  cjl-cii^timcM^ 
it  is  therefore  impossible  to  lay  down  any  fixed  rule  of 
when  a  restraint  will  be  reasonable  and  when  not  (a).   A 
good  test,  however,  of  whether  any  such  covenant  is 
good  or  bad  is  found  in  the  words  of  Lord  Chief  Justice 
Tindal  (b),  who,  in  delivering  judgment  in  the  case  cited 
below,  said :  **  We  do  not  see  how  a  better  test  can  be 
applied  to  the  question  whether  this  is  or  is  not  a  reason- 
able restraint  of  trade,  than  by  considering  whether  the 
restraint  is  such  as  to  afford  a  fair  protection  to  the  in- 
terests of  the  party  in  favour  of  whom  it  is  given,  and 
not  so  large  as  to  interfere  with  the  interests  of  the 
public.    Whatever  restraint  is  larger  than  the  necessary 
protection  of  the  party  requires,  can  be  no  benefit  to 
either ;  it  can  only  be  oppressive,  and,  if  oppressive,  it 
is  in  the  eyes  of  the  law  unreasonable.    Whatever 
is  injurious  to  the  interests  of  the  public  is  void  on  the 
ground  of  public  policy." 

The  limit  that  is  required  in  a  contract  in  restraint  The  limit  that 

fi  t      ^      A.  3        *i.        i*j*         i**j.*  •j/»  is  essential  in 

of  trade  to  render  it  valid  is  a  umit  tn  point  of  space ;  a  contract  in 
thus,  in  one  case  there  was  an  apparently  very  reason-  restraint  of 
able  covenant  by  a  person  that  he  should  not,  for  nine  ihnit  in  point 

of  space  no< 

time. 

(«)  1  S.  L.  C.  431. 

(a)  See  various  instances  of  different  limits  in  Chittj  on  Contracts,  615, 
G16.  See  aW  TalKa  v.  TcUlis,  1  £.  &  B.  391 ;  LeaUier  Cloth  Co,  r.  Loraont, 
L.  R.  9  £q.  355;  AUsopp  v.  Wkeaicroft,  L.  R.  15  £q.  59. 

(6)  In  Horner  r.  Oravca^  7  Bing.  744. 
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months  after  leaving  the  pkintiflTs  employment,  carry 
on,  follow,  or  be  employed  in  a  like  business  as  that 
carried  on  by  the  plaintiff,  and  as  there  was  no  stipula- 
tion limiting  it  as  to  space,  but  it  prohibited  the  de- 
fendant from  acting  in  that  business  anywhere  for  that 
period,  it  was  held  yoid  (e).  But  there  does  not  appear 
to  be  any  case  deciding  that  there  need  be  any  limit  in 
point  of  time,  and  it  is  submitted  that  there  is  no 
necessity  for  there  to  be  any  such  limit,  the  great 
essential  being  that  there  should  be  a  limit  in  point  of 
spaoe  {d) 

Such  contracts     It  is  actually  necessary  that  a  contract  in  restraint 
bi^foundS^on  ^^  trade,  to  be  good,  should  be  founded  upon  a  valuable 
a  Taiaabie       consideration,  even  though  under  seal  (6),  and  this  forms 
consi  cratwn.   ^^  exception  to  the  rule  that  a  specialty  contract 
requires  no  consideration.    But  it  seems  to  be  now 
decided  that  the  Court  will  not  enter  into  the  question 
of  whether  the  consideration  is  adequate,  but  that  it 
will  be  sufficient  if  there  is  a  consideration  shewn  to  be 
of  some  land  fide  legal  value,  but  that  if  the  considera- 
tion is  so  small  as  to  be  merely  colorable,  then  it  is 
not  sufficient  (/). 

Part  of  the  A  contract  in  restraint  of  trade  may  sometimes  be 

ma^"^***ood    8^^  ^  P*^  ^^^  ^^  ^  P*'*>  ^^^  '^  ^^  ^®^  shcwn  by 

and  part  bad.    the  casc  of  Moilam  V.  May  (ff).    In  that  case  it  had  been 

MaUamy.Mity.  ^gjPQQ^  between  the  plaintiffs  and  the  defendant  that 

the  defendant  should  become  assistant  to  the  plaintiffs 

in  their  business  of  surgeon-dentists  for  four  years; 


(c)  Ward  v.  Byrne,  5  M.  &  W.  548. 

Id)  In  a  case  of  Mvmford  y.  Gethmg,  7  C.  B.  (N.S.)  317,  Byles,  J., 
asked,  "  Do  you  find  any  case  shewing  that  the  absence  of  a  limitation  in 
point  of  time  would  make  the  agreement  bad  where  the  restraint  is  not 
too  large  in  point  of  space  T*  and  he  was  not  referred  to  any  such  case. 
The  case  of  Wkkena  v.  Evans,  3  Y.  &  J.  318,  tends,  however,  to  shew  that 
the  law  is  as  submitted  in  the  teit  above. 

(e)  Mitchell  v.  Jieynolds,  1  S.  L.  C.  417 ;  1  P.  Wms.  181. 

(/)  Hitchcock  v.  Cohen  (in  Cam.  Scac),  6  A.  &  E.  438 ;  Archer  v.  Marsh, 
6  A.  &  £.  966 ;  PUkxngton  v.  Scott,  15  M.  &  W.  657. 

(jj)  11  M.  &  W.  653. 
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that  the  plaintiffs  should  instruct  him  in  the  business 
of  a  surgeon-dentist,  and  that  after  the  expiration  of 
the  term  the  defendant  should  not  carry  on  that  busi- 
ness in  London^  or  in  any  of  the  towns  or  places  where 
the  plaintiffs  might  have  been  practising  before  the  expi- 
raiion  of  the  said  service.  On  breach  of  the  covenant, 
and  action  being  brought  thereon,  it  was  held  by  the 
Court  that  the  stipulation  not  to  practise  in  London 
was  valid,  the  limit  of  London  not  being  too  large  for 
the  profession  in  question,  but  that  the  stipulation  as 
to  not  practising  in  towns  where  the  plaintiffs  might 
have  been  practising  was  an  unreasonable  restriction, 
and  therefore  illegal  and  void ;  and  that  the  stipulation 
as  to  not  practising  in  London  was  not  affected  by  the 
illegality  of  the  other  part  (h). 

An  agreement  or  combination  of  employers  binding  Agreement  or 
themselves  only  to  employ  workers  at  a  certain  rate  of  ^J^^ioJ^rlk"  ** 
wages,  or  only  to  carry  on  their  business  in  a  certain 
specified  way,  is  illegal,  and  no  action  lies  on  the  breach 
of  any  such  agreement  (t).    So  also  an  agreement  by 
employees  to  combine  to  increase  the  rate  of  wages 
cannot  be  enforced  (k) ;  but  by  the  Trade  Union  Act,  Tnde  Union 
1871  (/),  it  is  provided  that  trade  unions  are  not  to  be  ^^^  ^®^^- 
considered  unlawful  so  as  to  render  members  thereof 
liable  to  be  prosecuted,  but  agreements  between  mem- 
bers not  to  sell  their  goods  or  be  employed  are  to  be 
incapable  of  being  enforced  (m). 

Of  contracts  of  an  immoral  nature,  and  as  such  Contracts  of 
illegal  and  void,  may  be  mentioned  agreements  in  con-  naturT**™^ 
sideration  of  cohabitation  or  future  seduction  (n),  or 


(A)  See  also  Price  v.  Green,  16  M.  &  W.  346. 

(t)  ffat^m  y.  Eckersley,  6  E.  &  B.  47-66. 

(k)  Walslfy  y.  Anleyy  3  EI.  &  £1.  516. 

(0  34  &  35  Vict.  c.  31. 

(m)  Sects.  2-4. 

(n)  A  contract  to  pay  a  sura  in  consideration  of  p€ut  seduction  is  not 
illegal,  but  it  would  afford  no  consideration  to  support  a  simple  contract : 
Beaumont  v.  Reeoe,  8  Q.  B.  483 ;  ante,  p.  35. 


238 


OP  PRAUD   AND   ILLEGALITT. 


Restraint  of 
marriage. 


Maintenance, 


Clmmperty. 


the  letting  of  lodgings  for  the  direct  purpose  of  prosti- 
tution. 

Contracts  which  operate  in  general  restraint  of  mar- 
riage are  illegal  and  void. 

Contracts  involying  maintenance  and  champerty  are 
also  illegal  and  yoid. 

Maintenance  may  be  defined  as  an  ofience  which  con- 
sists in  officiously  intermeddling  in  a  suit  that  in  no 
way  belongs  to  one,  as  by  maintaining  or  assisting 
either  party  with  money  or  otherwise,  although  having 
nothing  to  do  with  it  (o).  Probably,  however,  at  the 
present  day,  the  ofience  of  maintenance  is  obsolete, 
there  being  numerous  and  very  wide  exceptions. 

Champerty  consists  in  an  agreement  between  a  liti- 
gant and  a  third  party,  whereby  in  consideration  of 
that  third  party  advancing  him  money  he  agrees  to 
share  with  him  the  proceeds  of  the  litigation.  It  may  be 
noticed  that  the  Attorneys  and  Solicitors  Act,  1870  (p), 
specially  guards  against  champerty,  in  the  case  of 
solicitors,  by  providing  (q)  that  "  nothing  in  this  Act 
contained  shall  be  construed  to  give  validity  to  any  pur- 
chase by  an  attorney  or  solicitor  of  the  interest  of  his 
client  in  any  suit,  action,  or  other  contentious  proceed- 
ing to  be  brought  or  maintained,  or  to  give  validity 
to  any  agreement  by  which  an  attorney  or  solicitor 
retained  or  employed  to  prosecute  any  suit  or  action 
stipulates  for  payment  only  in  the  event  of  success  in 
such  suit,  action,  or  proceeding." 

All  contracts  for  the  compromise  of  criminal  oflences, 
or  to  interfere  with  the  course  of  justice,  are  illegal  and 
void. 


(o)  Brown's  Law  Diet.  224. 

(p)  33  &  34  Vict.  c.  28 ;  see  ante,  p.  162. 

Iq)  Sect.  11. 
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So  also  are  contracts  ior  future  separation. 

We  will  now  consider  some  contracts  which  are  HaiUn  mala 
rendered  illegal  by  reason  of  some  statutory  provision,  i^****"- 

Gaming  and  wagering  contracts  are  illegal  and  void,  Gaminir 
being  prohibited  by  statute.  At  common  law,  how-  *^^"*'**^^*''- 
ever,  such  contracts  were  valid  unless  of  such  a  nature 
as  to  contravene  public  policy,  as,  for  instance,  if  tend- 
ing to  the  injury  or  annoyance  of  others,  or  to  outrage 
decency  (r).  Various  statutes  have,  however,  been 
passed  from  time  to  time  prohibiting  gaming  and 
wagering  contracts,  and  the  statute  now  in  force  on 
the  subject,  8  &  9  Vict.  c.  1('9,  provides  («)  "  that  all  8  &  9  Vict. 
contracts  or  agreements  whether  by  parol  or  in  writing  *^'  ^^' 
by  way  of  gaming  or  wagering  shall  be  null  and  void ; 
and  that  no  suit  shall  be  brought  or  maintained  in  any 
court  of  law  or  equity  for  recovering  any  sum  of  money 
or  valuable  thing  alleged  to  have  been  won  upon  any 
wager,  or  which  shall  have  been  deposited  in  the  hands 
of  any  person  to  abide  the  event  on  which  any  wager 
shall  have  been  made ;  provided  always  that  this  enact- 
ment shall  not  be  deemed  to  apply  to  any  subscription, 
or  contribution,  or  agreement  to  subscribe  or  contri- 
bute for  or  towards  any  plate,  prize,  or  sum  of  money 
to  be  awarded  to  the  winner  or  winners  of  any  lawful 
game,  sport,  pastime,  or  exercise." 

It  may  often  be  a  source  of  some  difficulty  to  deter-  Difficulty 
mine  whether  or  no  any  particular  contract  is  by  wav  ■®'"®^*'?^  "^ 
of  gaming  or  wagering ;  thus  although  a  security  given  whether  a 
for  a  gaming  debt  is  void,  or  to  be  taken  as  given  upon  «^"*'*<^'  >■ 
an  illegal  consideration  {t),  yet  it  has  been  held  in  a  wagering  or 
recent  case  that,  where  a  person  having  lost  bets  gave  8»™»°g- 


(r)  See  Broom's  Corns.  355. 

(«)  Sect.  18. 

\t)  See  post,  p.  242,  where  it  is  stated  that  certain  securities  of  this 
nature  are  not  to  be  absoluUtly  void,  but  only  talcen  to  be  given  on  an 
illegal  consideration. 
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Btihb  V. 
Yelverton. 


a  bond  in  respect  of  the  amount  to  the  parties  to  whom 
he  had  lost  the  money  to  prevent  them  taking  proceed- 
ings before  the  Jockey  Club  and  posting  him  as  a 
defaulter,  the  bond  was  good,  because  there  was  a  new 
consideration  qnite  irrespective  of  the  original  bets,  viz., 
the  forbearing  of  such  proceedings  (u).  If,  however,  it 
is  clearly  made  out  that  a  contract  is  a  gaming  or 
wagering  contract,  then  it  is  absolutely  null  and  void 
and  incapable  of  being  enforced. 


over. 


Hampden  t. 


Deposit  with        But  if  ou  a  gaming  contract  a  deposit  is  made  with  a 
a  stakeholder   person  as  stakeholder,  here,  before  such  deposit  is  ac- 

may  be  re-         *  ,  '  '  .  ,  * 

covered  before  tually  paid  ovcr,  the  person  so  depositing  it  has  a  right 
actually  paid  ^  demand  and  recover  it  back  again,  for  he  has  to  this 
extent  a  hem  jKenitentim  (x).  Both  this  point  and  also 
what  will  be  held  to  be  a  gaming  and  wagering  con- 
tract are  well  shewn  by  the  recent  case  of  Hampden 
V.  Walsh  (y),  in  which  the  facts  were  as  follows  :  The 
plaintiff  and  one  Wallace  each  deposited  £500  in  the 
defendant's  hands  as  stakeholder,  upon  an  agreement 
that  if  Wallace  proved  the  convexity  or  curvature  to 
and  fro  of  any  canal,  river,  or  lake  by  actual  measure- 
ment and  demonstration  to  the  satisfaction  of  certain 
referees,  he  should  receive  both  sums,  but  that  if  he  failed 
then  the  plaintiff  should  receive  both.  The  experi- 
ment was  made  and  decided  by  the  referees  in  favour  of 
Wallace  and  the  defendant  paid  the  whole  £1000  over 
to  him  accordingly.  Before,  however,  he  had  done 
so  the  plaintiff  objected  to  the  decision,  and  he  after- 
wards brought  this  action  to  recover  his  own  £500 
deposit  as  money  had  and  received  by  the  defendant  to 
his  use,  and  it  was  held  by  the  Ciourt,  (1)  That  the 
agreement  was  a  wager,  and  so  null  and  void  within 
8  &  9  Vict.  c.  109,  sect.  18 ;  and  (2)  That  the  plain- 


(u)  Bubb  V.  }>/r<r<ofi,  L.  R.  9  Eq.  471.  See  as  to  forbearance  of  pro- 
ceedings constituting  a  consideration,  ante,  p.  31. 

(x)  Variey  v.  Huhnan,  17  L.  J.  (C'.P.)  102;  Martin  v.  I/evmn,  24  L.  J. 
(Kx.)  174 ;  huftjie  v.  f/igys,  L.  R.  2  Ex.  Div.  422. 

(]/)  L.  K.  1  Q.  B.  I>iv!  189. 
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tiff  was  entitled  to  recover  on  the  ground  that  that 
provision  does  not  apply  to  an  action  by  a  person  to 
recover  his  own  deposit,  and  he  had  here  revoked  the 
authority  of  the  stakeholder  before  he  had  paid  over 
the  money. 

Jf,  however,  a  stakeholder  on  any  gaming  contract  As  to  the 
pays  the  money  over  to  the  winner  with  the  express  or  JSikehoider* 
implied  assent  of  the  other  party,  then  he  is  discharged 
from  any  farther  liability  (z).  No  action  will  lie  against 
a  stakeholder  by  the  winner  on  a  gaming  contract  for 
the  whole  of  the  amount,  for  he  is  not  by  the  fact 
of  the  winning  converted  into  an  agent  for  the  winner 
for  anything  beyond  what  he  originally  was,  viz., 
the  amount  of  his  own  deposit  (a).  But  this  does  not 
extend  beyond  the  stakeholder,  and  if  he  pays  over  the 
whole  amount  to  some  third  person  for  the  use  of 
the  winner,  then  the  winner  can  recover  it  from  such 
third  person,  who  cannot  on  his  part  set  up  the  original 
illegality  of  the  transaction,  for  there  is  a  new  contract 
which  does  not  necessitate  any  reference  to  the  original 
illegality  (b). 

It  will  be  noticed  that  the  latter  part  of  the  sect.  What  is  s 
18  of  8  &  9  Vict.  c.  109,  contains  a  proviso  that  the  ^T'^^l  f^^^ 
enactment  shall  not  extend  to  any  subscription  or  con-  of  8  &  9  Vict. 
tribution  or  agreement  for  the  same  towards  any  plate,  ^'  ^^^* 
prize,  or  sum  of  money  to  be  awarded  to  the  winner  or 
winners  of  any  lawful  game,  pastime,  or  exercise.    It 
appears  that  all  games  of  skill,  such  as  chess  and  the 
like,  are  lawful  games  within  this  proviso  (c).    It  has 
however  been  held  that  an  agreement  between  two  per- 
sons for  a  wager  is  void  within  the  statute,  and  the  de- 
posit of  the  money  by  the  parties  is  not  a  subscription  or 

(je)  Howson  Y.  Hancock,  8  T.  R.  575. 

(a)  Allport  V.  NuH,  1  C.  B.  974. 

(6)  Simpwm  r,  Bhas,  7  Taunt.  246. 

(c)  See  Cbitty  on  Contracts,  644, 645,  and  cases  there  cited  and  referred 
to.  Instances  of  other  kinds  of  games  which  would  probably  be  held  lawful 
are  also  mentioned  there. 
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contribution  for  a  sum  of  money  to  be  awarded  the 
winner  within  the  proviso  of  that  enactment,  and 
although  the  winner  of  the  match  cannot  sue  the  loser 
or  stakeholder  to  recover  the  stakes,  yet  he  may  bring 
an  action  to  recover  back  the  share  deposited  by  him 
with  the  stakeholder  {d), 

Hone-racing.  Horsc-racing  is  allowed  on  the  principle  that  it  tends 
to  improve  the  breed  of  horses  (e);  but,  of  course, 
wagers  on  the  result  of  such  races  are  illegal  and  void. 


Lotteries. 


Bills,  notes, 
or  mortgages, 
giyen  for 
gaming  debts 
are  not  Toid, 
bat  to  be 
taken  as  upon 
an  illegal 
consideration. 


Lotteries  are  rendered  illegal  by  the  provisions  of 
the  Lottery  Acts  (/). 

Not  only  are  actual  contracts  of  gaming  or  wagering 
void  themselves,  but  if  money  is  lent  to  a  person  to 
game  with,  the  purpose  for  which  it  is  required  being 
known  at  the  time,  it  cannot  be  recovered  back  again  (^)  ; 
but  if  a  bill  of  exchange,  or  promissory  note,  or  mort- 
gage is  given  to  secure  some  debt  won  at  gaming,  it 
is  not  actually  null  and  void,  it  being  provided  by 
statute  (h)  that  such  bills,  notes,  and  mortgages  shall 
not  be  absolutely  void,  but  shall  be  deemed  and  taken 
to  have  been  given  or  executed  for  an  illegal  considera- 
tion. The  consequence  of  this  is,  that  if  any  such 
security  is  transferred  to  a  honafide  holder  for  value 
without  notice  of  the  illegality,  he  will  have  a  right  to 
recover  thereon,  although  the  person  in  whose  hands 
the  same  orignally  was  could  not  have  done  so.  It  is, 
however,  provided  by  the  same  statute  {%)  that  money 
paid  to  the  holder  of  such  securities  shall  be  deemed  to 
be  paid  on  account  of  the  person  to  whom  the  same 


(d)  Diggle  r.  Higgs,  L.  R.  2  Ex.  DIt.  422,  overruling  Batty  y.  Marriott^ 
5  C.  B.  818. 

(«)  The  statute  on  the  subject  is  18  Geo.  2,  c  34,  and  by  3  Vict.  c.  5, 
provisions  of  13  Geo.  2,  c.  19,  as  to  validity  of  horse'racing  are  repealed. 

(/)  10  &  11  Wm.  3.  c.  17,  and  42  Geo.  3,  c.  119. 

C^)  JPKinneU  v.  Sobinsan,  3  M.  &  W.  434. 

(A)  5  &  6  Wm.  4,  c.  41,  s.  1. 

(0  Sect.  2. 
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was  originally  given,  and  shall  be  deemed  to  be  a  debt 
due  and  owing  from  snch  last-named  person  to  the 
person  who  shall  have  paid  such  money,  and  shall 
accordingly  be  recoverable  by  action. 

Any  person  insuring  another's  life  mnst  have  an  in-  Wager  policies, 
terest  therein,  or  the  policy  will  be  illegal  and  void  (k). 

Simony  is  an  offence  which  consists  in  the  buying  simony. 
and  selling  of  holy  orders,  and  any  bond  or  contract 
involving  simony  is  illegal  and  void  (2). 

By  the  Lord's  Day  Act  (w),  it  is  provided  that  "  no  The  lord'i 
tradesman,  artificer,  workman,  labourer,  or  other  person  ^7  Act. 
whatsoever,  shall  do  or  exercise  any  worldly  labour, 
business,  or  work  of  their  ordinary  callings  upon  the 
Lord's  Day,  or  any  part  thereof  (works  of  necessity  and 
charity  only  excepted) ;  and  that  every  person  being  of 
the  age  of  fourteen  years  or  upwards  offending  in  the 
premises  shall  for  every  such  offence  forfeit  the  sum  of 
five  shillings."  This  statute  is  still  in  force,  and  under 
it  contracts  so  entered  into  will  be  illegal  and  void,  and 
no  action  can  be  maintained  thereon ;  and  it  has  been 
decided  that  if  a  person  buys  goods  of  a  tradesman 
on  a  Sunday,  although  he  keeps  them  after  that  day, 
yet  that  alone  will  not  render  him  liable  for  the 
price  (n). 

Although  this  statute  uses  the  words   ''  or  other  Rnie  of 
person  whatsoever,"  yet  it  does  not  extend  to  ©^©ry^^JJ^ 
person ;  but  these  general  words  must  be  taken  to  be 
limited  by  the  particular  words  immediately  preceding 
them,  and  it  will  only  include  persons  coming  within 
that  class— that  is,  it  will  only  include  persons  ejusdem 


(A)  14  Geo.  3,  c.  48 ;  ante,  p.  156. 

(/)  See  hereon,  31  Eliz.  c.  6 ;  12  Anne,  st.  2,  c.  12 ;  Fox  v.  Bisfiop  of 
Chester ^  Tudor*8  Leading  Caaes,  Conveyancing,  190;  6  Bing.  1. 
(m)  29  Car.  2,  c.  7,  a.  1. 
(n)  Simjwm  v.  Nichdh,  3  M.  k  W.  240. 

R  2 
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generis.  The  provision  also  only  applies  to  an  act  done 
in  the  way  of  one's  ordinary  calling,  so  that  it  will  not 
apply  to  an  act  done  by  one  of  the  persons  within  its 
proyisions,  bnt  which  act  is  not  of  the  kind  that  he 
ordinarily  does ;  thus,  if  a  person  who  is  a  horse-dealer 
sells  a  horse  on  a  Sunday  and  gives  a  warranty  with  it^ 
no  action  lies  against  him  on  his  warranty,  bnt  if  he  is 
not  a  person  who  nsnally  deals  in  horses,  bat  simply  a 
private  person  selling  a  horjte,  it  wonld  be  different, 
for  the  sale  and  the  warranty  are  not  in  the  course  of 
his  ordinary  calling. 

It  has  been  decided  under  this  statute  that  a  person 
can  commit  but  one  offence  on  one  Sunday  by  exercising 
his  ordinary  calling  contrary  to  the  statute ;  but  this 
pertains  to  criminal  law  (o). 

Quod  ah  tnHio       Where  an  instrument  is  illegal,  either  by  the  common 
u^actuMtMio^  law  or  by  statute,  it  cannot  be  afterwards  confirmed, 
nofi  conoaincft.  the  maxim  being.  Quod  db  initio  non  valet  in  ircustu 
temporis  non  convdleseit. 

Effect  of  The  mere  fact  that  an  instrument  which  ought  to 

^^i^™^^^^  have  been  stamped  has  not  been  stamped  within  the 
within  the  proper  time,  is  not  to  render  it  illegal,  but  that  it 
proper  ime.  ^j^j^^^.  |jq  giyen  in  evidence  until  stamped;  and  it  is  the 
duty  of  the  officer  of  the  Court  to  call  the  attention  of 
the  Court  to  any  want  or  insufficiency  of  a  stamp  (p). 
An  ordinary  agreement  requires  a  stamp  of  6<2.,  and 
must  be  stamped  within  fourteen  day  of  execution, 
or  afterwards  can  only  be  stamped  on  payment  of  a 
penalty  of  £10,  and  if  paid  in  court,  a  further  penalty 
of  £1.  The  following  agreements,  however,  are  ex- 
empted from  stamp  duty : 

1.  An  agreement  or  memorandum,  the  matter  whereof 
is  not  of  the  value  of  £5. 


(o)  Creppa  r.  Durdenj  1  S.  L»  C.  711 ;  Cowp.  640. 
(/>)  33  &  34  Vict.  c.  97,  s.  16. 
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2.  An  agreement  or  memorandum  for  the  hire  of  any 
laboorer,  artificer,  mannfacturer,  or  menial  serrant. 

3.  An  agreement,  treaty,  or  memorandum  made  for 
or  relating  to  the  Bale  of  any  goods,  wares,  or  mer- 
chandise. 

4.  An  agreement  or  memorandum  made  between  the 
master  and  mariners  of  any  ship  or  vessel  for  wages  on 
any  voyage  coastwise  from  port  to  port  in  the  United 
Kingdom  (g), 

A  cognovit  or  1.0.17.  does  not  require  stamping, 
unless  it  contains  some  special  terms  of  agreement  (r). 

(<7)  33  &  34  Vict.  c.  97,  tit.  "  Agreement." 

(r)  Ames  r.  Mill,  2  B.  &  P.  150 ;  Fiaher  y.  Leslie,  1  Esp.  426 ;  Chitty 
on  Contracts,  116 ;  and  see  generally  as  to  stamping  agreements,  Chitty 
on  Contracto,  109-130. 
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PART  II. 

OP  TORTS. 


CHAPTER  I. 

OF  TOBTB  OENEBALLY. 

Definition  of    A  TOBT  maj  be  defined  as  some  wrongful  act,  consisting 
a  tort.  ^  ^j^^  withholding  or  violating  of  some  legal  right  (s), 

and  the  following  are  a  few  instances — nnder  the  divi- 
sions subsequently  adopted — of  torts  in  respect  of 
which  an  action  vdll  lie : — 

Instances  of         1.  Torts  affecting  land  (t),  such  as, 
^^'  Trespass  to  land ; 

Waste; 

Nuisances. 

2.  Torts  affecting  goods  and  other  personal  pro- 
perty (ii),  such  as, 

Wrongful  taking  or  detention  of  goods ; 
Wrongful  distress. 

3.  Torts  affecting  the  person  (a;),  such  as, 

Assault ; 

Battery ; 

Libel  and  Slander ; 

Seduction. 


(s)  See  Broom's  Corns.  638. 

(0  Post,  ch.  ii. 

(«)  Postf  ch.  iii. 

(r)  Poatj  chs.  iv.  and  v. 
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4.  Torts   arising   peculiarly  from    negligence    (y), 
such  as, 

Injuries  by  carriers  to  goods  or  passengers ; 
Injuries  from  negligent  driving  (z). 

Now  in  all  the  above  instances  it  must  follow,  that,  Every  tort 
as  a  person  has  a  right  to  the  due  protection  of  his  ri^"of  action, 
person  and  his  property,  both  real  and  personal,  that, 
these  rights  being  infringed,  he  has  a  right  of  action 
in  respect  of  the  infringement,  and  all  torts  will  be 
found  to  come  in  some  way  under  one  at  least  of  the 
above  heads. 

But  different  torts  might  be  enumerated  almost 
without  end,  for  they  may  be  infinitely  various  in  their 
nature,  and  it  is  impossible  to  lay  down  any  fixed  rule  of 
what  will  or  what  will  not  amount  to  a  tort  for  which  an 
action  will  lie  (a).  It  is  no  good  ground  of  objection  to  The  newness 
an  action  that  injury  of  such  a  kind  has  never  been  made  ®{  *  ^^^  'f  ^^ 

•*      •^      ,  ,  ,  objection  to 

the  subject  of  any  prior  action,  for  provided  it  comes  an  action, 
within  any  principle  upon  which  the  courts  act,  it  is 
sufficient,  although  the  instance  may  be  new ;  but  if  it 
embraces  some  entirely  new  principle,  and  it  is  sought 
to  make  an  act  a  tort  which  does  not  come  within  any 
former  principle,  then  this  can  only  be  done  by  the 
interference  of  the  legislature.     This  is  expressed  in 
the  case  of  Padey  v.  Freeman  (6),  by  Ashurst,  J.,  who  Remarks  of 
says,  "Where  the  cases  are  new  in  their  principle, A^p^^^;| 
there  I  admit  that  it  is  necessary  to  have  recourse  Freeman, 
to  legislative  interposition  in  order  to  remedy  the 
grievance;   but  where  the  case  is  only  new  in  the 
instancey  and  the  only  question  is  upon  the  application 
of  a  principle  recognised  in  the  law  to  such  new  case, 
it  will  be  just  as  competent  to  courts  of  justice  to 
apply  the  principle  to  any  case  that  may  arise  two 

(y)  Post,  ch.  vi.  " 

(ar)  See  hereon  generally,  Addison  on  Torts,  ch.  i. 
(a)  See  ^4^%  v.  White,  1  S.  L.  C,  264 ;  Lord  liiiymond,  938. 
(6)  2S.  L.  C.  60;  3  T.  R.  51. 
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Langridge  t. 
Levy, 


centimes  hence,  as  it  was  two  centuries  ago."  That  this 
is  so  is  well  shewn  by  the  case  of  Langridge  y.  Levy  (c),^ 
which  presents  a  highly  novel  instance  of  a  tort.  In 
that  case  the  father  of  the  plaintiff  had  bought  a  gnn 
of  the  defendant,  stating  at  the  time  of  buying  it  that 
it  was  required  for  the  use  of  himself  and  his  sons, 
of  whom  the  plaintiff  was  one,  and  the  defendant  gave 
him  a  warranty  that  it  was  made  by  a  particular 
maker.  The  plaintiff  used  the  gun  and  it  burst  and 
injured  him,  and  it  appearing  that  it  was  not  made  by 
the  person  named  in  the  warranty,  this  action  was 
brought  for  damages  in  respect  of  the  breach  of  duty  of 
the  defendant,  and  it  being  proved  that  the  defendant 
had  knowingly  made  the  false  warranty,  and  that  the 
gnu  had  been  need  on  the  faith  of  Li  warrant j,  it 
was  held  that  the  defendant  was  liable  for  his  deceit, 
and  that  the  plaintiff  was  entitled  to  recover. 


Injuria  sine 
damnOf  and 
damnum  sine 
injuria. 


A  tort  may  be  committed  although  no  actual  injury 
is  done  by  the  tortious  act,  for  if  a  person  has  what  in 
the  eyes  of  the  law  is  considered  as  a  legal  right  and 
that  right  is  infringed,  he  has  an  action  in  respect  of 
it,  even  though  it  has  not  hurt  him,  and  this  is  said  to 
be  injuria  sine  damno  {d).  On  the  other  hand,  some 
substantial  injury  may  be  done  to  a  person  but  yet  he 
may  have  no  right  of  action  in  respect  of  it,  because 
although  damage  has  been  done  to  him,  yet  no  legal 
right  has  been  infringed  and  therefore  no  injury  done 
to  him  in  the  eyes  of  the  law,  and  this  is  said  to  be 
damnum  eine  injuria  (e).  This  subject  has  already 
been  somewhat  considered  at  the  pages  referred  to 
below. 


Distinctioii 
between  torts 
and  crimes. 


Some  torts  may  amount  to  crimes,  but  many  do  not. 


(c)  2  M.  &  W.  519 ;  in  error,  4  M.  &  W.  337. 

((f)  See  antCf  p.  4,  and  "case  of  Ashby  t.  White  there  cited  and  re- 
ferred to« 

(f )  See  ante,  p.  4,  and  case  of  Acton  r,  Blundell  there  cited  and  referred 
to.     See  alfro  Addison  on  TorUt,  ch.  i,  s.  1. 
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and  it  is  very  important  to  properly  understand  the 
difference  between  mere  torts  and  crimes.  A  tort  has 
been  already  defined  (/),  and  a  crime  may  be  described 
as  some  breach  or  yiolation  of  public  rights,  and  the 
real  distinction  between  an  act  which  is  simply  and 
purely  a  tort,  and  an  act  which  is  not  only  a  tort  but 
also  an  actual  crime,  is  that,  whilst  the  tort  is  simply  a 
wrong  affecting  the  civil  right  of  some  particular  person 
or  persons,  a  crime  affects  the  public  rights,  injuring 
the  whole  community  {g). 

It  must,  therefore,  be  apparent  to  every  reader  that  As  to  toru 
there  are  many  and  numerous  wrongful  acts  which,  ^o^^nf  ^°*** 
though  amounting  to  torts,  yet  do  not  come  within  the  crimes, 
category  of  crimes.    Thus  particularly  may  be  enumer- 
ated torts  arising  from  the  negligence  of  one's  servants 
or  agents.    If  a  coachman  is  driving  his  master's  car- 
riage in  the  ordinary  course  of  his  duty,  and  by  his 
negligence  he  runs  over  a  person,  this  is  a  tort  for 
which  the  master  may  be  liable  in  a  civil  action,  but  it 
is  nothing  more ;  there  is  no  crime  on  the  master's  part. 
Again,  a  private  nuisance^that  is,  a  nuisance  which 
does  not  affect  the  public  at  large,  but  simply  some 
individual — is  a  tort  but  not  a  crime. 

But,  on  the  other  hand,  many  acts  may  not  only  be  As  to  torts 
torts,  but  may  also  amount  to  actual  crimes  punishable  *™<>'»°*»«»«  ^ 

,     .  •'  *  cnmes. 

by  the  criminal  law ;  thus,  in  our  first  instance  given 
above,  we  have  it  that  the  master  has  committed  a  tort, 
but  no  crime,  but  with  regard  to  the  coachman  the  case 
may  be  very  different,  for  he  may  not  only  have  been 
guilty  of  a  tort  but  possibly  also  of  a  criminal  offence 
amounting  to  manslaughter.  So  also  if  a  nuisance  is 
not  merely  a  private  but  a  public  one — that  is  one 
affecting  the  public  at  large — this  is  an  offence  for  which 
the  person  committing  it  is  liable  to  be  indicted. 


(/)  Ante^  p.  246. 

(<7)  See  Brown's  Law  Diet.  p.  104,  title  "Crime." 
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pended  aatil 
after  pro- 
secution. 


Where  a  tort  When  a  tortious  act  is  also  a  crime,  and  a  crime  of 
the ^dvii *^"™^  such  a  high  nature  as  to, amount  to  felony  (A),  the  civil 
remedy  is        right  which  a  pcrsou  has  to  maintain  an  action  for  the 

nend!^^  Mtn""  ^^j^^  ^^^^  ^  ^^^  ^^  suspcudcd  until  the  felony  has 
been  punished,  for  '^  the  policy  of  the  law  requires  that 
before  the  party  injured  by  any  felonious  act  can  seek 
civil  redress  for  it,  the  matter  should  be  heard  and  dis- 
posed of  before  the  proper  criminal  tribunal  in  order 
that  the  justice  of  the  country  may  be  first  satisfied  in 
respect  of  the  public  ofience  "  (t).  But  when  public 
justice  has  thus  been  satisfied  there  is  generally  nothing 
to  prevent  the  injured  party  from  suing  in  a  civil  action 
in  respect  of  the  tort. 


Exceptions.  With  rcspcct,  howcvcr,  to  some  torts  amounting  to 

crimes,  the  injured  party  cannot  take  both  civil  and 
criminal  proceedings;  but  these  are  oases  in  which, 
though  the  act  does  amount  to  a  crime,  yet  it  is  to  a 
certain  extent  a  crime  directly  and  particularly  affecting 
the  individual,  and  not  the  public  at  large.  Thus,  for  an 
assault,  where  there  is  a  criminal  prosecution  and  there 
is  also  a  civil  action  for  damages  pending,  sentence  will 
not  be  passed  for  the  crime  whilst  such  action  is  pend- 
24  &  25  Vict,  ing  (k).  It  has  also  been  provided  that  if  the  justices 
45.  '**  '  upon  the  hearing  of  any  summary  proceedings  for 
assault  or  battery,  upon  the  merits,  shall  deem  the 
offence  not  proved  or  to  be  justified,  or  so  trifling  as 
not  to  merit  any  punishment,  and  shall  accordingly 
dismiss  the  complaint,  they  shall  forthwith  make  out  a 
certificate  under  their  hands  stating  the  fact  of  such 
dismissal,  and  shall  deliver  such  certificate  to  the  party 


(A)  A  felony  at  common  law  was  an  ofience  which  occasioned  forfeiture 
of  a  man's  property,  and  was  generally  applied  to  a  higher  class  of  ofiences 
than  comprised  under  the  term  **  misdemeanor."  Now,  however,  by  varions 
statutes,  numerous  ofiences  hare  been  classed  indiscriminately  as  felonies 
and  misdemeanors,  and  forfeiture  for  felony  harifig  by  33  &  34  Vict, 
c.  23,  been  abolished,  the  original  distinctions  between  felonies  and  misde- 
meanors are  now  to  a  great  extent  gone. 

(i)  Per  Lord  EUcnborough,  C.J.,  in  Crosby  r.  Lcng,  12  East,  413,  cited 
in  Broom's  Coms.  p.  106. 

{k)  Reg,  T.  Mahon,  4  A.  &  £.  575. 


OF  TOBTS  GENERALLY.  251 

against  whom  the  complaint  was  preferred  (I) ;  and  that 
if  any  person  against  whom  any  such  complaint  shall 
have  been  preferred  shall  have  obtained  such  a  certifi- 
cate, or  having  been  conyioted  shall  have  paid  the  whole 
amount  adjudged  to  be  paid,  or  shall  have  su£fered  the 
imprisonment  awarded,  in  every  such  case  he  shall  be 
released  from  all  further  or  other  proceedings,  civil  or 
criminal,  for  the  same  cause  (m). 

The  term  "  tort "  is  frequently  used  for  the  purpose  The  term 
of  denoting  a  wrong  or  injury  quite  independent  ot^^^^^^ 
contract  (n) ;  but  in  the  definition  at  the  commencement  tinction  to  ^ 
of  the  present  chapter  a  wider  application  is  given  to  it,    ^°  "^' 
viz.,  that  it  is  some  wrongful  act  which  consists  in  the 
withholding  or  violating  some  legal  right,  and,  as  will 
be  presently  noticed,  there  are  many  torts  in  some  way 
connected  with  contracts,  and  which  are  said  to  arise 
out  of  or  flow  from  contracts.    Before,  however,  pro- 
ceeding to  further  notice  this,  it  is  important  to  have 
a  correct  appreciation  of  the  difference  between  rights 
arising  from  breach  of  contract  and  rights  arising  from 
tort,  using  that  term  as  signifying  an  injury  indepen- 
dent of  contract,  for  these  are  the  more  ordinary  and 
usual  kind  of  torts. 

Where  a  person's  right  arises  from  a  wrongful  act  Difference 
independently  of  any  contract,  his  action  is  styled  an  arLTng^from* 
action  ex  delicto,  but  when  arising  strictly  out  of  a  con-  contract*  and 
tract  it  is  called  an  action  ex  contractu,  and  in  this^f^^^/ 
latter  kind  it  is  necessary  that  there  should  be  privity 
between  the  plaintiff  and  the  defendant,  for  a  person 
cannot  sue  upon  a  contract  when  there  is  no  privity 
between  himself  and  the  party  against  whom  he  claims. 
Thus,  if  a  person  sends  a  message  by  a  telegraphic 
company,  and  a  mistake  is  made  by  the  company  in 


(0  24  &  25  Vict.  c.  100,  s.  44. 

lyn)  Ibid.  s.  45. 

(n)  See  it  so  defined  in  Brown's  Law  Diet.  362. 
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sending  it,  whereby  he  (the  sender)  is  injured,  here 
there  is  priyity  of  contract  between  him  and  the  com- 
pany, and  he  has  a  right  of  action  ex  contractu  against 
them.  But  if  through  the  mistake  an  injury  happens 
to  the  person  to  whom  the  message  is  sent,  there  being 
no  privity  of  contract  between  him  and  the  company — 
for  he  indeed  made  no  contract  with  them — ^he  can 
have  no  right  of  action  against  them  ex  earUractu  (o), 
though  possibly  he  might  have  such  a  right  ex  delicto^ 
on  the  ground  of  the  company  having  been  guilty  of  a 
tort,  by  reason  of  the  breach  of  their  proper  duty. 
To  support  an  action  ex  contraeiUy  therefore,  it  is  essen- 
tial that  there  should  be  privity  between  the  parties, 
but  with  regard  to  a  tort — again  using  that  term  as 
signifying  an  injury  arising  independently  of  contract — 
the  right  of  action  has  nothing  to  do  with  any  privity 
between  the  parties,  but  it  exists  simply  because  of  the 
withholding  or  violation  of  some  right  (p).  That  this 
is  so  is  shewn  by  the  case  of  Langridge  v.  Levy,  the 
facts  in  which  have  been  already  stated  (;). 

There  are  But  there  are  many  kinds  of  torts  arising  out  of 

many  cases  in  contract,  being  cascs  in  which  there  has  been  a  contract 

which  it  may  " 

be  in  a  person's  and  a  breach  of  that  contract,  which  looked  at  in 

firl' tort^o"*  ^^^  ^*y  f^^^  *  ^gtt  of  action  ex  contractu,  and  looked 
for  breach  of  at  in  another  way  furnish  a  right  of  action  ex  ddicto. 
contract.  Thus,  in  the  case  of  Langridge  v.  Levy,  before  referred 
to  (r),  there  was  a  valid  contract  of  warranty  of  the  gun 
to  the  father  who  bought  it,  and  on  a  breach  of  that  war- 
ranty as  regarded  him  he  might  have  brought  an  action 
ex  contractu,  but  the  actual  fact  in  the  case  was  that  the 
breach  happened  as  regarded  the  son,  as  to  whom  there 
was  no  privity  of  contract,  he  not  having  been  in  any 
way  a  party  to  the  contract ;  but  he  was  held  entitled 

to  succeed  in  an  action  ex  delicto.    The  point  we  are  at 

. — . « 

(o)  Playford  t.  United  Kingdom  Telegraph  Co.,  L.  R.  4  Q.  B.  706. 
Addison  on  Torts,  676. 
(p)  Gerhard  v.  BateSj  2  E.  &  D.  476 ;  Langridge  y.  Levy^  2  H.  &  W.  519. 
(7)  Ante^  p.  248. 
{r)  Ibid. 
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present  considering  is  well  explained  by  Mr.  Broom 
in  his  Commentaries  on  the  Common  Law  (a),  and 
we  cannot  do  better  than  quote  the  passage  from  that 
work :  " ..  .  Although  tort  in  general  differs  essentially 
from  contract  as  the  foundation  of  an  action,  it  not  nn- 
freqaently  happens  that  a  particular  transaction  admits 
of  being  regarded  from  two  different  points  of  yiew,  so 
that  when  contemplated  from  one  of  these  it  presents 
all  the  characteristics  of  a  good  cause  of  action  ex  con- 
tractu, and  when  regarded  from  the  other,  it  offers  to 
the  pleader's  eye  sufficient  materials  whereupon  to 
found  an  action  ex  delicto.  Thus,  carriers  warrant 
the  transportation  and  delivery  of  goods  entrusted  to 
them.  Attorneys,  surgeons,  and  engineers  undertake  to 
discharge  their  duty  with  a  reasonable  amount  of  skill, 
and  with  integrity ;  and  for  any  neglect  or  unskilful- 
ness  by  individuals  belonging  to  one  of  these  professions, 
a  party  who  has  been  injured  thereby  may  maintain  an 
action,  either  in  tort  for  the  wrong  done,  or  in  contract, 
at  hie  election  (i). 

And  even  in  cases  where  the  tort  flows  from  contract,  Privity  is 
the  rule  that  privity  between  the  parties  is  not  neces-  ^^\^^^^ 
sary,  still  applies  (u). 

Having  now  considered  the  nature  of  torts,  the  dis- 
tinctions between  mere  torts  and  acts  actually  amount- 
ing to  crimes,  and  the  differences  between  acts  which 
are  purely  and  simply  torts  in  the  more  limited  sense 
of  the  word,  and  breaches  of  contract,  it  remains  but 
to  notice  in  this  chapter  that  there  are  certain  acts, 
which,  though  they  are  torts,  yet  the  law  allows  no 
redress  for,  principally  upon  public  grounds. 


{$)  Page  660. 

(t)  From  the  above  the  student  will  perceive  that  there  are  various 
matters  before  treated  of  under  Part  I.,  **  Contracts,''  which  might  perhaps 
with  equal  propriety  be  considered  in  this  part,  *' Torts,"  particularly 
such  subjects  as  Carriers,  Innkeepers,  and  Bailments  generally. 

(tt)  Gerhard  v.  Bates,  2  E.  &  B.  476 ;  Langridge  v.  Levy^  2  M.  &  W.  519. 
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Maxim  that 
the  king  can 
do  no  wrong. 


There  is  no  remedy  for  a  tort  committed  by  the 
Borereign,  because  of  the  maxim,  **  The  king  can  do  no 
wrong  "  (x). 


Acts  done  by 
a  judge  of 
a  court  of 
record. 


For  any  act  done  by  a  jndge  of  a  conrt  of  record,  no 
action  lies,  provided  such  act  is  done  in  the  proper  and 
appropriate  discharge  of  his  legal  duties,  for  it  is  con- 
sidered for  the  benefit  of  the  community  at  large  that 
the  judges  should  have  full  scope  and  not  be  fettered 
and  impeded  by  any  restraint  and  apprehensions,  and 
this  is  so  even  although  a  judge's  acts  may  be  shewn  to 
have  proceeded  from  malice.  But  if  an  act  is  done  by 
a  judge  not  acting  judicially,  or  if  an  act  is  done  by  him 
in  respect  of  some  matter  not  at  all  within  his  jurisdic- 
tion, he  is  not  protected  then,  but  is  liable  in  the  same 
way  as  any  other  person  (y). 


Acts  done  by 
a  superior 
officer. 


Again,  a  superior  officer  is  justified  in  arresting 
and  imprisoning  an  officer  under  him  for  the  purpose 
of  bringing  him  to  a  court-martial  in  accordance  with 
the  rules  of  the  service,  and  this  is  so  even  although 
the  person  so  arrested  is  not  ultimately  brought  to  a 
court-martial,  if  the  arrest  was  in  respect  of  some 
matter  fairly  cognisable  by  a  military  tribunal,  and 


(«)  Broom's  Legal  Maxims,  p.  52.  The  meaning  of  this  maxim  is 
stated  in  Broom's  Legal  Maxims,  as  follows  :  '*  Its  meaning  is,  first,  that 
the  sovereign  individually  and  fully  in  his  natural  capacity  is  independent 
of,  and  is  not  amenable  to,  any  other  earthly  power  or  Jurisdiction,  and 
that  whatever  may  be  amiss  in  the  condition  of  public  afiSurs  is  not  to  be 
imputed  to  the  king,  so  as  to  render  him  answerable  for  it  personally  to 
his  people ;  secondly,  the  above  maxim  means  that  the  prerogative  of  the 
Crown  extends  not  to  do  any  injury,  because  being  created  for  the  benefit 
of  the  people  it  cannot  be  exerted  to  their  prejudice,  and  it  is,  therefore,  a 
fundamental  general  rule  that  the  king  cannot  sanction  any  act  forbidden 
by  law,  so  that  in  this  point  of  view  he  is  under  and  not  aoove  the  laws, 
and  is  bound  by  them  equally  as  his  subjects.  If,  then,  the  sovereign 
personally  command  an  unlawful  act  to  be  done,  the  offence  of  the  instru- 
ment is  not  thereby  indemnified,  for  though  the  king  is  not  himself  under 
the  coercive  power  of  the  law,  yet  in  many  cases  his  commands  are  under 
the  directive  power  of  the  law,  which  makes  the  act  itself  invalid  if 
unlawful,  and  so  renders  ihe  instrument  of  execution  thereof  obnoxious  to 
punishment." 

(y)  See  Broom's  Corns.  108<-112,  and  cases  there  cited  and  referred  to. 
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no  action  will  lie  against  the  superior  officer  (z). 
And  this  mle  has  been  carried  so  far  that  it  has  been 
decided  that  it  will  apply  even  although  the  tortious 
act  complained  of  is  done  maliciously,  and  without 
reasonable  and  probable  cause  (a). 

It  has  been  already  pointed  out  that,  when  a  person 
has  committed  a  tortious  act  of  such  a  grave  kind 
as  to  amount  to  a  felony,  the  law  refuses  redress  for 
the  ciyil  injury  until  public  justice  has  been  obtained 
by  the  prosecution  of  the  offender  (b). 

If  two  or  more  persons  commit  a  tort,  and  the  plain-  Ex  turpi 
tiff  recovers  against  them,  but  levies  the  whole  damages  ^^^^, 
on  one,  that  one  has  no  right  to  recover  contribution 
from  the  other  or  others,  for  Ex  turpi  causa  non  oritur 
actio  (e).  And  although,  if  a  person  is  instructed  to  do 
some  palpably  tortious  act,  and  the  person  so  instruct- 
ing him  undertakes  to  indemnify  him  from  the  conse- 
quences of  such  act,  no  action  will  lie,  yet  if  the  act  he 
is  so  instructed  to  do  does  not  appear  of  itself  mani- 
festly unlawful,  and  he  does  not  know  it  to  be  so,  he 
can  recover  thereon  (d).  Thus,  if  A.  instructs  B.  to 
drive  certain  cattle  from  a  field,  which  B.  does,  thereby 
unwittingly  committing  a  trespass,  A.  is  bound  to  in- 
demnify him ;  but  if  A.  instructs  B.  to* assault  a  person, 
which  he  does,  this  is  an  act  manifestly  illegal  in  its 
nature,  and  B.  cannot  call  upon  A.  to  indemnify  him. 


(«)  Hamafoad  t.  Hunny  2  C.  &  P.  148 ;  Dawhna  t.  Lord  BoM^,  4 
F.  &  P.  806. 

(a)  Dawkhu  t.  Lord  Paulet,  L.  R.  5  Q.  B.  94.  Lord  Chief  Justice  Cock- 
burn,  howeyer,  dissented  from  this. 

(6)  Ante,  p.  250. 

(c)  Merrywather  y.  NixaUf  2  S.  L.  C.  546 ;  8  T.  R.  186.  It  is  otherwise 
in  contract.  For  a  further  illustration  of  the  maxim  Ex  turpi  caiisd  non 
oritur  actio,  see  Hegarty  y.  Shine,  Irish  Reps.  2  Q.  B.  D.  273.  See  also  post, 
p.  338. 

(d)  Per  Lord  Kenyon  in  Merryweather  y.  Nixan,  supra ;  Betts  y.  Oibbon, 
2  A.  &  £.  57. 
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CHAPTER  n. 


OF  TOBTB    AFFECnNG  LAin>. 

Eyeby  person  possessed  of  land  has  necessarily  a  right 
to  the  peaceful  possession  and  enjoyment  of  snch  lands, 
and  the  infringement  of  this  right  is  a  tort  in  respect 
Different  torta  of  which  an  action  will  lie.  The  infringement  of  this 
^  right  may  happen  in  various  ways,  but  the  most  impor- 
tant infringements  are  by  trespass,  by  commission  of 
nuisances,  and  by  waste. 


I.  Trespass. 
Meaning  of 
the  term 
*' trespass." 


Trespass  to 
lands : 


A  trespass,  in  its  widest  sense,  signifies  any  trans- 
gression or  offence  against  the  laws  of  nature,  of  society, 
or  of  the  country  in  which  we  live,  whether  relating  to 
a  man's  person  or  to  his  property  (e) ;  but  we  have  here 
only  to  consider  trespass  to  lands,  which  has  been 
defined  as  a  wrongful  and. unwarrantable  entry  upon 
the  soil  or  land  of  another  person  (/),  and  is  styled 
trespass  quare  dausum /regit 

In  considering  the  subject  of  trespass  to  lands,  two 
main  points  present  themselves,  viz.  :— 

1.  The  position  of  the  party  claiming  that  a  trespass 
has  been  committed. 


2.  What  will  amount  to  a  trespass. 

1.  The  position     Firsttjf,  then,  as  to  the  position  of  the  party  claiming 
of  a  person      (]^gt  |^  trospass  has  been  committed.    It  is  necessary 

a  trespass  ~ 

hss  been  com-  (^j  Brown's  Uw  Diet.  365. 

i"*"*^-  0  )  Broom's  Corns.  755. 
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that  he  should  have  a  valid  title  to  the  lands,  and  that 
he  should  be  actually  in  the  exclusive  possession  of  the 
lands  by  himself,  his  servant,  or  agent  (ff).  It  is  not, 
however,  actually  essential  that  the  plaintiff  should  in 
every  action  for  trespass  to  his  lands  prove  his  strict 
title  to  the  lands,  for  possession  is  the  great  require- 
ment, and  if  the  plaintiff  proves  that  he  is  in  possession, 
as  above,  that  makes  out  a  sufficient  prima  facie  case 
on  which  he  can  recover  (h) ;  but  if  the  defendant  in  any 
such  action  sets  up  in  his  statement  of  defence  that  the 
title  to  the  lands  in  respect  of  which  the  trespass  is 
alleged  to  have  been  committed  is  not  in  the  plaintiff 
but  in  him  the  defendant,  or  in  some  third  person  by 
whose  authority  he  has  entered,  then  the  actual  title  to 
the  lands  is  in  question  (t).  An  action  of  trespass,  An  action  for 
therefore,  is  frequently  resorted  to  as  a  method  of  trying  *;*'«»p«»  j" 
the  title  to  lands  :  thus  if  there  is  a  dispute  between  resorted  to,  to 
two  proprietors,  A.  and  B,,  as  to  which  of  them  is  en-  J^Unds**'^* 
titled  to  a  certain  field  in  possession  of  B.,  A.  can  enter 
thereon,  and  B.  subsequently  bringing  an  action  for 
that  trespass,  the  point  of  which  of  them  is  entitled  will 
be  determined. 

By  the  Real  Property  Limitation  Act,  1874  (i),  it  is  Real  Property 
provided  that  no  person  shall  make  any  entry  or  dis-  ^imiution 
tress,  or  bring  any  action,  to  recover  any  land  or  rent 
but  within  twelve  years  after  the  time  of  the  accrual 
of  the  right  to  such  person  or  some  one  through  whom 
he  claims  (I) ;  but  in  cases  of  infancy,  coverture,  or 
lunacy  existing  at  the  time  of  the  accrual  of  the  right 
of  action,  then  six  years  is  to  be  allowed  from  the  ter- 
mination of  the  disability  or  previous  death  (m),  but 
thirty  years  is  to  be  the  utmost  allowance  for  all  dis- 


(.7)  Ilodson  V.  Waikery  L.  R.  7  Ex.  55. 
(A)  See  Broom's  Corns.  757. 
(t)  Addison  on  Torts,  372-374. 
(k)  37  &  38  Vict.  c.  57. 
(0    Sect.  1. 
Im)  Sect.  X 
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abilities  (n) ;  and  the  Act  specially  provides  that  "  the 
time  within  which  any  such  entry  may  be  made,  or  any 
such  action  or  snit  may  be  brought  as  aforesaid,  shall 
not  in  any  case  after  the  commencement  of  the  Act  be 
extended  or  enlarged  by  reason  of  the  absence  beyond 
seas  during  all  or  any  part  of  that  time  of  the  person 
having  the  right  to  make  such  entry,  or  bring  such 
action  or  suit,  or  of  any  person  through  whom  he 
claims  "  (o). 


Very  slight 
evidence  of 
possession  of 
land  is  suf- 
ficient to 
support  an 
action  for 


When  a 
reyenioner 
may  sue  in 
respect  of  a 
trespass. 


We  have  stated  that  the  possession  of  the  land  in 
respect  of  which  the  trespass  is  committed  is  an  essen- 
tial to  the  position  of  the  plaintiff,  but  "  very  slight 
evidence  of  possession  is  sufficient  to  establish  a  prima 
facie  title  to  sue  for  an  injury  .  .  .  such  as  the 
occupation  of  the  soil  with  stones  and  rubbish  which 
have  been  placed  thereon  by  order  of  the  plaintiff,  and 
kept  there  for  some  short  time  without  molestation,  or 
the  building  of  a  wall,  or  a  dam,  mound,  or  fence, 
which  goes  on  for  some  weeks  without  interruption  and 
is  then  knocked  down ;  or  the  inclosure  or  cultivation 
of  a  piece  of  waste  ground,  the  mowing  of  the  grass 
thereof  or  the  pasturing  of  a  cow  thereon ;  for  mere 
occupancy  of  land,  however  recent,  gives  a  good  title 
to  the  occupier  whereon  he  may  recover  against  all 
who  cannot  prove  an  older  and  better  title  in  them- 
selves "  (p).  There  is,  however,  one  case  in  which  a  person 
may  maintain  an  action  for  trespass  committed  to  lands 
although  not  in  possession,  and  that  is  in  the  case  of  a 
reversioner,  who,  if  some  injury  of  a  permanent  kind  is 
done  to  his  reversion,  may  sue  for  the  same  (j),  although 
in  respect  of  the  immediate  injury  to  the  land  he  would 
have  no  right  of  action,  that  being  in  the  possessor,  the 
actual  tenant.    Thus,  if  a  person  trespasses  and  cuts 


(n)  37  &  38  Vict.  c.  57.  s.  5. 

(o)  Sect.  4.    See  also  as  to  Limitation,  anief  p.  210. 

(p)  Addison  on  Torts,  372,  373. 

Iq)  Cox  V.  Qlue,  5  C.  B.  533. 
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down  trees,  the  tenant  of  the  lands  in  possession  may 
sue  for  the  injury  done  to  the  residential  value  of  the 
property,  and  the  landlord  for  the  diminished  saleable 
value  (r). 

A  mortgagor,  by  mortgaging,  parts  with  the  legal  when  a 
estate  in  the  lands,  and  therefore  could  not  formerly  mortgagor 

.        .       ,  .         .  ^  "^  ro»y  maintain 

nave  maintained  an  action  in  respect  of  any  trespass  an  action  for 
committed  on  the  property  ;  but  it  is  now  provided  by  *"•?•*■• 
the  Judicature  Act,  1873  («),  that  ''a  mortgagor 
entitled  for  the  time  being  to  the  possession  or  receipt 
of  the  rents  and  profits  of  any  land  as  to  which  no  notice 
of  his  intention  to  take  possession  or  enter  into  the 
receipt  of  the  rents  and  profits  thereof  shall  have  been 
given  by  the  mortgagee,  may  sue  for  such  possession, 
or  for  the  recovery  of  such  rents  or  profits,  or  to  pre- 
vent or  recover  damages  in  respect  of  any  trespass  or 
other  wrong  relative  thereto  in  his  own  name  only, 
unless  the  cause  of  action  arises  upon  a  lease  or  other 
contract  made  by  him  jointly  with  any  other  person." 
The  efiect  of  this  provision  is,  for  these  purposes,  to  treat 
the  mortgagor  as  the  substantial  owner,  and  the  mean- 
ing of  the  last  few  words  of  the  section  is,  that  if  he 
is  not  the  sole  owner,  but  entitled  only  jointly,  the 
provision  shall  not  in  such  a  case  authorize  him  to  sue 
alone. 

It  is  not  at  all  necessary  in  an  action  of  trespass  for  in  an  action 
the  plaintiff  to  shew  that  he  has  sustained  any  special  und^'irSTnot** 
damage,  the  mere  fact  of  the  trespass  entitling  him  at  essential  to 
any  rate  to  a  nominal  verdict  (t) ;  the  fact  of  a  person l^^^i^^ 
trespassing  after  notice  or  warning  not  to  do  so,  will  damage. 
operate  to  aggravate  the  offence,  and  justify  the  jury 
in  giving  damages  of  a  penal  nature  (u). 


(r)  Addison  on  Tort.s,  375.     See  also  posty  p.  372. 

(«)  36  &  37  Vict.  c.  66,  s.  25  (5).   See  also  ante,  p.  54. 

(0  Broom's  Corns.  756. 

(u)  Merest  v.  Harvey,  5  Taunt.  441. 
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Exception  to        In  the  case  of  trespass  to  land,  and  the  owner  of  such 

Acth^^Knaii  ^^^^  ^P^gj  *^®  right of  action  surviyes  to  the  executors 

tnyriiur  cum     or  administrators,  provided  the  injury  was  committed 

perttmd.  within  six  months  of  the  owner's  death,  and  that  the 

action  is  brought  within  one  year  after  his  death ;  and 

this  forms  an  exception  to  the  maxim,  Actio  personalis 

moritur  ctrni  persona  (x). 

2.  What  will  Becondly.  What  will  amount  to  a  trespass  to  land  ? 
^pusto^  ^0  have  defined  trespass  to  land  as  a  wrongful  and 
land.  unwarrantable  entry  upon  the  soil  or  land  of  another 

person  (y),  and  it  therefore  follows  that  entry  is  the 
Entry  may  be  essential  to  Constitute  a  trespass.  But  this  entry  need 
constructive.  ^^^  y^  actual,  it  may  be  constructiye,  as  by  a  person 
throwing  stones  or  rubbish  on  to  his  neighbour's  land, 
or  by  letting  a  chimney  or  any  other  part  of  his 
house  fall  thereon,  or  by  erecting  a  spout  on  his 
own  lands  which  discharges  water  on  to  his  neigh- 
bour's {z).  So  also  if  a  man's  cattle  stray  from  his 
own  lands  on  to  his  neighbour's,  the  latter  not  being 
under  any  legal  obligation  to  fence  them  out,  this 
amounts  to  trespass ;  but  this  rule  as  to  cattle  does 
not  apply  to  dogs,  for  the  owner  of  a  dog  is  not  liable 
for  its  straying  and  doing  injury,  unless  it  is  of  some 
peculiarly  mischieyous  disposition  (a).  And  if  cattle 
are  lawfully  passing  along  a  highway  and  stray  on  to 
adjoining  land  through  its  not  being  properly  fenced 
off,  this  does  not  amount  to  a  trespass,  though  other- 
wise if  they  are  not  passing  along,  but  staying  there  Q>). 
ObUgation  as  A  porsou  is  uot  generally  under  any  obligation  to  fence 
to  fencing  out  q^^  j^jg  neighbour's  cattle  for  his  neighbour's  protec- 
tion, though  the  contrary  may  be  the  law  either  from 
express  contract  to  that  effect  or  by  prescription. 
Bail  way  companies  are,  howeyer,  under  the  proyision  of 

(x)  3  ft  4  Wm.  4,  c.  42,  a.  2.    See  other  ezoeptioni  to  the  maxim,  po9<, 
pp.  290,  338-341. 
(y)  Ante^  p.  256. 
(z)  Addi«>n  on  Torta,  330,  331. 
(a)  Ibid.,  110-112. 
(6)  See  Dowulim  v.  Paynt^  2  S.  L.  C.  142 ;  2  Hen.  Blackstone,  527. 
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the  Bailway  ClaiiBes  Act,  1845  (c\  bound  to  fence  to  keep 
out  the  cattle  of  adjoining  proprietors  {d). 

The  fact  of  a  lawful  owner  of  lands  out  of  possession  a  lawful 
peaceably  entering;  thereon  is  instifiable,  and  does  not  ^"^^^^  ?^^  ^^ 

,  ^  •  poBseMion  may 

constitute  a  trespass ;  thus  if  a  tenant  wrongfully  holds  peaceably 
over  after  the  expiration  of  his  tenancy,  there  is  no  *****'' 
doubt  that  the  landlord  may  peaceably  enter,  and  thus 
by  his  own  act  regain  possession ;  and  it  has  even  been  And  it  seems 
held  that  in  such  a  case  a  landlord  is  justified  in  »'*n<^i<>«*™*y 

forciblv  elect 

forcibly  entering  and  turning   the  tenant  out,  even  a  tenant  whose 
though  in  so  doing  he  may  commit  a  breach  of  the  *®"?^*' 
peace.     He  may  possibly  be  liable  for  an  assault, 
but  he  cannot  be  liable  for  a  trespass  on  his  own 
land  (e). 

The  fact  that  the  owner  of  lands  gave  to  a  person 
licence  or  permission  to  come  on  his  lands  will,  of 
course,  justify  and  excuse  what  would  otherwise  be  a 
trespass,  but  will  not  justify  the  remaining  after  re- 
scission of  such  permission.     A  person  is  justified  in  A  person  is 
removing  a  trespasser  from  his  lands,  provided  he  first  iemovinK^ 
require  him  to  leave,  and  in  removing  him  he  does  not  trespasser 
use  a  greater  amount  of  force  than  is  necessary  under  ^^^^  **"  ^^^  * 
the  circumstances. 

A  person  is  justified  in  forcibly  defending  the  posses-  Or  in  forcibly 
sion  of  his  land  against  any  one  who  attempts  to  take  l®I*"f  *."^ 

*^  uossession* 

it  (/). 

Persons  sometimes  have  rights  over  the  lands  of  Some  special 
others,  entitling  them  to  do  acts  which,  if  they  had  not  JJf^  unds^of 
such  rights,  would  amount  to  trespasses ;  and  of  such  others. 

(c)  8  &  9  Vict,  c  20,  s.  68. 

(d)  And  it  has  recently  been  decided  that  this  duty  of  railway  companies 
extends  to  keeping  out  swine,  although  swine  require  a  stronger  kind  of 
hedge  than  cattle :  see  Chiid  r.  Ream,  L.  R.  9  Ex.  176 ;  43  L.  J.  Ex.  100. 

(«)  NticUm  r.  ffariandy  1   Mr.  &  Gr.  644 ;  per  Parke,  B.,  Harvey  v. 
Bridges,  14  M.  &  W.  442. 
(/)  Tully  V.  Seed,  1  C.  &  P.  <?. 
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Easements. 


Rights  of 
common. 


rights  the  chief  are  Easements  and  Bights  of  Common. 
An  easement  has  been  well  defined  as  "  The  right  which 
the  owner  of  one  tenement,  which  is  called  the  domi- 
nant tenement,  has  over  another,  which  is  called  the 
servient,  to  compel  the  owner  thereof  to  permit  some- 
thing to  be  done,  or  to  refrain  from  doing  something,  on 
snch  tenement  for  the  advantage  of  the  former  "  (ff). 
Bights  of  water-conrse  and  rights  of  way  may  be 
mentioned  as  easements  (h). 

A  right  of  common  has  been  defined  as  ''  The  right 
which  one  person  has  of  taking  some  part  of  the  pro- 
duce of  land,  while  the  whole  property  of  the  land 
itself  is  vested  in  another  "  (t).  Instances  of  rights  of 
common  are  the  right  of  pasturing  cattle  on  another's 
lands,  called  common  of  pasture ;  the  right  of  cutting 
turf  on  another's  lands,  called  common  of  turbary ;  and 
the  right  of  fishing  in  water  on  another's  lands,  called 
common  of  piscary  (k). 


RijMirian 
proprietors. 


Where  persons  own  land  adjoining  a  river  (Z),  the 
soil  is  vested  in  each  up  to  the  centre  of  the  stream, 
and  if  either  deals  with  it  beyond  that  point  he  is  a 
trespasser.  Each  of  such  persons  has  a  right  to  use 
the  water  for  all  proper  purposes,  provided  he  does 
not  thereby  interfere  with  his  neighbour's  enjoyment 
thereof,  and  to  do  so — e.g.,  by  preventing  the  water 
from  flowing  to  some  proprietor  below — ^is  a  tort  for 
which  an  action  will  lie  (m).  But  this  does  not  apply 
where  water  flows  under  the  surface  in  no  defined 
channel,  for  in  such  a  case  a  landowner  is  justified  in 
sinking  a  well  and  preventing  the  water  from  percola- 


(ff)  See  notes  to  Stiry  v.  Pigof,  in  Tudor's  Conrejancing  Cases,  p.  154. 

(A)  This  is  a  subject  belonging  to  Conreyanciog.  As  to  it,  see  Sury  t. 
Pigof,  (8upra%  and  notes  thereon. 

(0  See  notes  to  T^rrtm/Aam's  Cose,  in  Tudor's  Conveyancing  Cases,  p.  120. 

(k)  This  subject  also  pertains  to  Conveyancing,  and  reference  may  be 
made  to  the  notes  in  TyrringhanCt  Case  (supra). 

(I)  Such  persons  are  called  riparian  proprietors. 

(in)  Sec  notes  to  Sury  v.  Fiyoty  Tndor's  Conveyancing  Caseb,  p.  154. 
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ting  throngh  to,  or  draining  it  from,  his  neighbour's 
lands  (n). 

Where  one  person  is  possessed  of  the  surface  of  land  Position  when 
and  another  of  the  subsoil,  each  has  an  independent  ^gg^ed^of 
property  in  respect  of  which  trespass  may  be  com- the  surface  and 
mitted.     It  is  the  duty  of  the  owner  of  the  subsoil  to  \^l  glbsoi?  of 
leave  sufficient  support  to  maintain  the  ground  above,  i&n<^* 
and  the  owner  of  the  ground  above  must  not  interfere 
with  the  soil  beneath.    Every  owner  of  land  has  a  right 
to  the  lateral  support  of  his  neighbour's  land  to  sus- 
tain his  own  unweighted  by  buildings,  but  nothing 
more,  unless,  indeed,  a   title  is  gained  by  prescrip- 
tion (o). 

A  nuisance  (j>)  may  be  defined  as  some  act  which  un-  ii.  Nuisances. 
lawfully  and  unwarrantably  injures  or  prejudices  the  ^«^»**^**'"- 
rights  of  another,  person ;   thus,  the  carrying  on  an 
offensive  or  noisy  trade  (q),  the  excessive  ringing  of  a 
peal  of  bells  (r),  the  improper  emission  of  smoke  from 
a  chimney  (s),  the  suffering   drains   to  get  into  an 
offensive  state  (t),  and  many  other  acts,  have  been  held 
to  be  nuisances  (u).    But  it  must  not  be  understood 
from  the  foregoing  that  because  a  person  simply  carries 
on  a  trade  which  is  somewhat  objectionable   to  his 
neighbour,  that  the  carrying  on  of  that  trade  must 
necessarily   constitute  a  nuisance ;    to  amount  to  a  What  acts  are 
nuisance,  the  matter  must  go  farther  than  that,  and  *^^^'®'*^  *^ 


constitute  a 
nuisance. 


(n)  Chasemore  v.  Richards^  7  H.  of  L.  Cas.  349  ;  Grand  Junction  Canal 
Co.  V.  ShutjaTj  L  R.  6  Ch.  483.  This,  it  will  be  remembered,  is  an  instance 
of  a  damage  without  what  is  considered  an  injury  in  the  eyes  of  the  law — 
that  is,  damnum  sine  injuria.     See  anU,  p.  4. 

(o)  Addison  on  Torts,  395. 

(/>)  From  nuircy  to  annoy.  The  author  has  considered  the  subject  of 
nuisances  generally  in  this  chapter,  though  many  nuisances  affect  only  the 
person,  and  do  not  therefore  come  nnder  the  heading  of  this  chapter,  **  Of 
torts  affecting  land." 

(q)  St  Helen* B  Smelting  Co.  r.  Tipping,  11  H.  of  L.  Cas.  642. 

(r)  Soltau  V.  De  Held,  2  Sim.  (N.S.)  133. 

(»)  Rich  V.  BasUifeld,  4  C.  B.  78 .. 

(0  Russell  V.  Shenton,  3  Q.  B.  449. 

(t<)  For  numerous  instances  of  acts  that  will  amount  to  nuisances,  the 
stu<!cnt  is  referred  to  Addison  on  Torts,  pp.  334-343. 
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it  must  be  shewn  that  there  is  some  special  injnry 
resulting  therefrom.  Thns,  a  person  may  possibly  haye 
a  material  objection  to  a  batcher's  shop  being  set  up 
next  door  to  him,  and  it  may  deteriorate  from  thevalne  of 
his  honse,  but  this  act  will  not  of  itself  be  a  nuisancey 
though  if  by  reason  of  the  way  in  which  the  person 
conducts  his  business  offensive  smells  penetrate  to  the 
next  house,  then  undoubtedly  it  might  be.  It  is 
not  every  mere  discomfort  a  person  may  experience 
that  will  constitute  a  nuisance,  but  an  injury  to  a 
person's  property  will  (a?).  Were  it  otherwise,  the 
question  of  nuisance  or  no  nuisance,  would  frequently 
involve  questions  of  fancy,  of  whether  this  person's 
delicacy  made  an  act  a  nuisance  which  to  another 
person  in  the  same  position  would  be  no  nuisance  at 
aU(y). 

It  is  no  But,  on  the  other  hand,  where  there  is  some  act  done 

MtiolTfor  a^    which  really  does  amount  to  a  nuisance  to  some  person 
nuisance  that   or  pcrsons,  it  is  uo  defence  to  say  that  the  act  is  a 
'^t.l^:^.r  heZt  to  other  persons  or  to  the  Jmmnnity  at  large. 
persons  or  to    or  that  the  placc  where  it  is  carried  on  is  very  con- 
at*arge?^*  ^  veuient  for  the  public.    Thus,  there  are  many  trades 
of   an  offensive  character  that  necessarily  must  be 
carried  on,  and  as  to  which  it  would  be  a  detriment  to 
the  public  were  they  not  followed ;  but  that  fact  does 
not  justify  a  person  in  establishing  such  a  trade  where 
it  prejudices  another  (z),  he  must   seek  out  another 
place  where  he  can  carry  it  on  without  doing  injury  to 
Aithongh  a      any  one.    And  if  a  person  comes  to  a  place  where  a 
toTTui^ci    iiiiisaiice  is  existing,  he  has  an  equal  right  to  his  legal 
he  still  has  a    remedies  in  respect  of  that  nuisance  as  if  he  had  been 
it^bated/^^    there  first,  and  the  nuisance  had  been  afterwards  estab- 
lished (a). 


(jr)  St.  Helen's  StnelHwi  Co.  v.  Tippinff,  1 1  H.  L.  C.  650. 
(t/)  See  also  hereon,  Broom's  Conis.  708. 

(«)  Bamford  v.  Tumley,  31  L.  J.  (Q.B.)  2^6 ;  Slociport  Watencorka  Co. 
V.  PoWr,  31  L.  J.  (Kx.)  9. 

(a)  Per  Bylcj*,  J.,//b/tf  v.  Bofrow,  27  L.  J.  (C'.P.)  208. 
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Nnisances  are  divided  into  two  dasses,  viz. :  NoiMnces  may 

he  either 
public  or 

1.  Public  nuisances,  which  are  acts  that  affect  the  private. 
public  at  large,  e.g.f  the  digging  of  a  ditch  in  a  public 
road,  or  the  causing  of  a  great  smoke ;  and 

2.  Private  nuisances,  which  are  acts  that  affect  only 
some  particular  individual  or  individuals,  and  not  the 
public  at  large,  «.</.,  an  offensive  smell  which  only 
penetrates  to  the  next  house,  or  a  noise  only  affecting  a 
neighbour. 

There  are  very  material  differences  in  the  remedies  Differences 
in  the  case  of  a  public  and  a  private  nuisance.  A  public  !*«^;f  *«»  *^"" 

*  ,  *  ,  *  m  the  remedy 

nuisance  being  a  public  wrong,  affecting  the  community  in  respect  of 
at  large,  a  public  remedy  is  applied  to  it,  and  (except  ^^®™* 
in  the  case  presently  mentioned)  a  private  remedy  does 
not  exist.    The  remedies  for  a  public  nuisance  are  two,  The  remedies 
via.,  Indictment  and  Information.    An  indictment  is  a  J^'^J^y^*^*  ^^ 
written  accusation  laid  against  one  or  more  persons  of  naisance  are 
a  crime  or  misdemeanor  preferred  to  and  presented  {^fo^Ttror^* 
upon  oath  by  the  grand  jury  (b),  and  there  are  many 
cases  of  public  nuisances  in  which  an  indictment  is  the 
strictly  proper  course,  e.g.y  the  keeping  of  gunpowder 
in  large  quantities  in  close  proximity  to  populous 
neighbourhoods,  the  blocking  up  of  or  other  injury  to  a 
public  road,  the  keeping  of  a  disorderly  house,  indecent 
bathing,  or  the  carrying  of  persons  infected  with  con- 
tagious disorders  through  the  public  streets  in  such  a 
way  as  to  endanger  the  health  of  the  public  (e).    An 
information  is  a  process  preferred  in  the  name  of  the 
Attorney-General  or  Solicitor-General  for  the  purpose 
of  restraining  on  behalf  of  the  public  the  commission 
or  continuance  of  some  public  injury,  and  is  a  remedy 
frequently  resorted   to  in  cases    of   ordinary  public 
nuisances. 


(5)  Brown'a  Uw  Diet.  186. 
(c)  See  Broom's  Corns.  893-895. 
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The  remedj 
in  respect  of 
a  private 
nuisance  la 
an  action. 


As  to  a  private  nuisance,  however,  it  is  no  offence 
against  the  public  but  only  against  a  private  individual, 
and,  therefore,  there  is  no  public  remedy,  but  a  private 
one,  in  respect  of  it.  This  private  remedy  is  exercised 
by  bringing  an  action  in  which  the  plaintiff  may 
simply  seek  damages  for  the  injury  that  has  been 
done  to  him  by  the  commission  of  the  nuisance,  or 
he  may  seek  an  injunction  to  restrain  the  commission 
or  continuance  of  the  nuisance,  or  he  may  seek  both, 
that  is  to  say,  damages  for  the  injury  already  done  him, 
and  an  injunction  to  prevent  the  continuance  of  such 
But  a  person  injury.  If,  howcvcr,  there  has  been  leave  and  licence 
by  Ls  ladhesT^  cxprcssly  givcu,  or  impliedly  given  by  a  person  standing 
by  for  some  time  and  acquiescing  tacitly  in  the  doing  of 
some  act  which  constitutes  a  nuisance — e.g.y  if  he  stand 
by  and  sees  a  building  completed  which  he  knows  is 
being  erected  for  the  purpose  of  carrying  on  an  ob- 
noxious trade  amounting  to  a  nuisance — he  will  lose 
his  right  to  an  injunction,  though  it  would  be  otherwise 
were  he  not  aware  that  the  act  would  constitute  a 
nuisance,  or  if  the  nuisance  exceeded  what  he  had 
reasonable  grounds  for  believing  it  would  amount  to  {d). 


Where  a  It  has  been  mentioned  (e)  that  there  is  one  case  in 

private  person  Yf}^Q]x  a  private   remedy  will  lie  in  respect  of  the  corn- 
may  maintain  ^                                     J,                            1    XI      i.                               1 

an  action  in  missiou  01  a  public  nuisancc,  and  that  case  is  where 


respect  ot 
a  public 
nuisance. 


SoUau  V. 
De  UcUL 


although  it  is  a  public  nuisance,  yet  it  more  pre- 
judicially and  injuriously  affects  some  individual  or 
individuals  than  the  public  at  large ;  for  in  this  case,  as 
the  public  remedy  only  lies  for  the  public  at  large,  the 
individual  or  individuals  so  particularly  affected  may 
bring  an  action  or  actions  in  respect  of  the  special 
injury  done  to  him  or  them.  This  is  well  shewn  by  a 
case  commonly  known  as  the  Clapham  bell-ringing 
case  (/).  There  the  plaintiff  resided  in  a  house  ad- 
joining a  Boman  Catholic  chapel  of  which  the  defen- 


(d)  Adaison  on  Torts,  352-3.-.4. 

(0  Ante,  p.  265. 

(;)  SolUin  wlMlIdd,  2  Sim.  (N.S.)  133. 
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dant  was  the  priest.  The  defendant  had  caused  to  be 
rung  at  varions  times  during  the  day  peals  of  bells  for 
devotional  and  other  purposes  connected  with  such 
chapel,  and  the  noise  was  so  great  as  to  materially 
inconvenience  not  only  the  plaintiff  but  the  public  at 
large  in  the  parish ;  the  ringing  was  in  fact  a  public 
nuisance.  The  plaintiff  sought  an  injunction  against 
the  ringing,  and  it  was  objected  that  it  being  a  pub- 
lic nuisance  he  could  not  come  as  an  individual 
and  restrain  it ;  but  it  was  held  that  although  that 
was  certainly  the  rule  as  regarded  public  nuisances 
generally,  yet  here  the  plaintiff,  as  a  person  residing 
close  to  the  nuisance  and  therefore  more  prejudicially 
affected  than  the  public  at  large,  was  entitled'  to  an 
injunction. 

Besides  the  before-mentioned  remedies  by  legal  pro-  Abatement 
cess  there  is  yet  another  course  that  can  sometimes  be  ^^ '»""**'<^- 
taken  by  a  person  affected  by  a  nuisance,  and  that  is  the 
abatement  of  it,  which  may  be  defined  or  described  as 
a  remedy  by  the  act  of  the  party,  consisting  in  the 
removal  and  doing  away  of  the  nuisance.    Here  again  A  public 
is  another  difference  between  a  public  and  a  private  ^*J^^  i,e 
nuisance,  for  in  one  of  the  former  kind  it  can  only  be  abated  where 
abated  where  it  does  the  person  abating  it  some  special  J^V^ts  the*'  ^ 
and  peculiar  harm,  but  in  one  of  the  latter  kind  the  abator, 
person  prejudiced  has  always  the  right  of  abating  it  (g). 
Thus,  in  the  case  of  an  obstruction  placed  on  a  public 
road,  strictly  speaking  a  private  person  has  no  right  to 
remove  it  unless  he  requires  to  pass  that  way,  and  then 
as  it  does  him  a  special  and  peculiar  injury  he  may ; 
but  in  the  case  of,  say,  the  erection  of  a  spout  discharg- 
ing water  on  to  a  person's  land,  here,  as  this  is  a 
private  nuisance  only  affecting  that  person,  he  has  a 
right  to  remove  it. 


(./)  Broom's  Corns.  220-2*22 ;  Mai/or  of  Cuichcstery.  Brook,  7  Q.  B.  339  ; 
£aW  of  LonndalG  t.  Nelson,  2  B.  &  C.  302. 
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The  aUtement     The  abatement  of  a  nnisance  must,  however,  be  done 

**^*t*beT^    peaceably  and  without  danger  to  life  or  limb ;  bo  that 

peaceabij.       although  if  a  houso  is  wrongfully  built  on  another's 

land  (which   will  constitute  both  a  trespass  and  a 

nuisance),  the  person  affected  is  justified  in  pulling 

it  down,  yet  he  cannot  do  so  if  individuals  are  actually 

Notice  nsualiy  in  the  houso  at  the  time  (A).    And  if  to  abate  a  nui- 

beS«*enieriiig  saucc  it  is  uccessary  to  enter  on  another's  land,  notice 

oQ  another's     must  be  givcu  to  the  occupier  of  such  land  requiring 

a  nuisuice.^**  ^^  fi™*  *^  removo  it  (t),  unless  it  is  of  such  a  kind  as 

to  render  it  positively  unsafe  to  wait,  when  an  im* 

mediate  entry  will  be  perfectly  justifiable  (j),  provided 

it  is  made  peaceably,  or  at  the  most  with  as  little  violence 

A  person  may  as  is  necessary  under  the  circumstances.    And  although 

another's  lands  *  P®™^^  ^^^7  ^  justified  in  entering  on  another's  lands 
to  prevent  a  to  abate,  he  is  not  justified  in  so  entering  to  prevent 
the  commission  of  a  nuisance  (k). 


nuisance. 


III.  Waste.  Waste  may  be  defined  as  some  act  committed  by  a 

Definition.  limited  owner  of  an  estate  exceeding  the  right  which 
he  has  therein ;  it  does  not  appear  to  be  strictly  correct 
to  say  that  it  is  some  act  which  tends  to  the  deprecia- 
tion of  the  inheritance,  nor  to  say  that  it  is  some  havoc 
or  devastation,  for  (as  will  be  presently  noticed  (I)  )  an 
act  which  does  not  really  injure  the  property,  but  on 
the  contrary  improves  it,  may  yet  amount  to  waste. 
Persons  liable  As  to  who  are  liable  for  waste,  tenants  for  life,  for  years, 
for  waste.        ^^  ^^^  ^j.  j^j  sufferance  are ;  but  a  tenant  in  tail  is  not, 

because  he  can  at  any  time  bar  the  entail  and  make 
himself  absolute  owner  of  the  property,  unless  he  be  a 
tenant  in  tail  after  possibility  of  issue  extinct,  and 
then,  as  he  cannot  bar  the  entail,  he  is  liable  for  that 
kind  of  waste  called  equitable  waste.  A  tenant  in  fee 
simple  is  of  course  not  at  all  liable  for  waste,  unless, 

(h)  Perry  r,  Fitzhotor,  8  Q.  B.  7r»7. 
(0  Ibid. 

If)  Per  Best,  J.,  Limidale  ▼.  Kelson,  2  B.  &  C.  311. 
(^)  Addison  on  Torts,  364.    See  further  as  to  Abatement  of  Nuisances, 
Addison  on  Torts,  332-366,  Broom's  Corns.  220-222. 
(0  Pott,  pp.  269,  270. 


OF  T0BT8  AFFBCnKG  LAND.  269 

indeed,  he  be  a  tenant  in  fee  ^th  an  executory  devise 
over  («i). 

Waste  is  divided,  with  reference  to  the  nature  of  the  Different  kinds 
acts  done,  into  two  classes,  viz. :  ^^  '^**^** 

1.  Voluntary  waste ; 

2.  Permissive  waste. 

And  it  has  also  been  commonly  divided,  with  reference 
to  the  remedy  in  respect  of  it,  into  two  other  classes, 
viz. : 

1.  Legal  waste ; 

2.  Equitable  waste. 

And  though  now,  in  consequence  of  the  Judicature  Act, 
1873,  as  will  be  presently  noticed  (n),  there  is  no 
further  distinction  in  the  remedy,  yet  the  names  of 
legal  and  equitable  waste  will  undoubtedly  continue  to 
be  used,  at  any  rate  for  a  very  long  time. 

Voluntary  waste  is  where  the  waste  consists  in  the  Distinction 
active  doing  of  something,  whilst  permissive  waste  is  a  ^{^J^^  ^^ 
mere  passive  act.    Thus,  instances  of  the  former  would  perminive 
be  the  pulling  down  of  a  house  or  premises,  the  cutting  ''****• 
down  of  a  tree,  the  opening  of  new  mines  or  gravel- 
pits,  or  the  turning  of  ancient  meadow  land  into  arable 
land;  the  latter  would  be  the  suffering  a  house  or 
premises  to  go  to  ruin  through  lack  of  due  repairs. 
All  the  instances  above  given  of  voluntary  waste  neces-  To  oontUtnte 
sarily  tend  to  the  depreciation  of  the  inheritance,  and  ▼o^'*'*** jy    ^ 

-  *  ,  _  waste  the  act 

amount  to  havoc  or  devastation,  but  voluntary  waste  need  not  depre- 
may  be  committed  though  it  does  no  real  injury  to  the  ^^  '***  P'®" 
inheritance  or  even  improves  the  estate  (o) ;  thus,  for 
instance,  the  limited  owner  of  a  house,  as  for  life  or  for 


(m)  As  to  the  different  kinds  of  tenancies  above  mentioned,  and  the 
powers  of  such  tenants  in  respect  of  waste  and  otherwise,  see  Williams  on 
Real  Property.  On  the  subject  of  waste  generally,  see  also  Lewis  Bowles* 
Case,  Tndor's  Conveyancing  Cases,  37,  and  the  notes  thereon. 

(n)  Post,  p.  271. 

(o)  Addison  on  Torts,  257,  and  see  notes  to  Lewis  Bowled  Case,  Tudor's 
Conveyancing  Cases,  37. 
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years,  has  no  right  to  pull  it  down  and  rebuild  it,  or  to 
materially  alter  it,  even  though  such  rebuilding  or 
alteration  may  really  be  an  actual  benefit  by  increasing 
the  value  of  the  property. 

Waste  by  fire.  If  a  fire  takcs  place  and  the  premises  are  thereby 
burnt  down  or  injured,  this  will  be  waste  if  either  done 
wilfully  by  the  limited  owner  or  his  servants  or  agents, 
or  through  his  or  their  negligence  (p). 

The  remedy  For  all  Ordinary  acts  of  waste,  the  person  injured 
or  was  .  thereby  had  his  remedy  at  law  for  damages,  and  in 
equity  for  an  injunction  either  to  restrain  threatened 
waste  or  the  continuance  of  waste  already  commenced ; 
and  by  the  Common  Law  Procedure  Act,  1854  (;), 
power  was  also  given  to  the  courts  of  common  law  to 
grant  an  injunction,  and  by  a  still  later  Act  (r)  power 
was  given  to  the  courts  of  equity  to  award  damages. 
Now  under  the  provisions  of  the  Judicature  Act,  1873  (b), 
the  remedy,  for  either  an  injunction  or  damages,  or  for 
both,  is  by  action  in  any  division  of  the  High  Court  of 
Justice. 

EHstinction  jf o^  ^s  to  the  other  division  of  waste,  viz.,  legal  and 

aiuT^aitabre   equitable.    Waste  was  said  to  be  legal  when  there  was 
waste.  1^  remedy  at  law  for  it,  and  therefore  all  ordinary  cases 

of  waste  are,  whether  voluntary  or  permissive,  equally 
legal  waste.  But  waste  was  said  to  be  equitable  when 
it  was  only  recognised  as  waste  and  relieved  against  in 
equity.  It  occurred  in  this  way:  If  an  estate  was 
given  to  a  limited  owner  expressly  without  impeach- 
ment for  waste,  at  law  he  was  allowed  to  commit  with- 
out restriction  any  act  of  waste  he  chose,  this  being 
indeed  strictly  according  to  the  manner  in  which  it 
was  given  to  him,  but  in  equity,  notwithstanding  it 
was  so  given,  the  Court  would  interfere  to  prevent  the 

(p)  Addison  on  Torts,  339 ;  see  farther  posf,  p.  346. 
iq)  17  k  18  Vict.  c.  125,  s.  79. 
(r)  21  &  22  Vict.  c.  27. 
(s)  36  &  37  Vict.  c.  66. 
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pulling  down  of  the  family  mansion-house  or  the 
cutting  down  of  ornamental  tinber,  such  acts  being 
considered  by  the  Court  to  be  either  malicious,  extrava- 
gant, or  humorsome,  and  this  was  called  equitable 
waste.  As  to  the  remedy  in  this  case,  the  distinction  Proyision  of 
is  certainly  now  done  away  with  by  the  Judicature  ;J^^*^y!j3*^ 
Act,  1873  (/),  that  statute  proyiding  (u)  that  '^  an  to  equitable 
estate  for  life  without  impeachment  for  waste  shall  not  ^^^' 
confer  or  be  deemed  to  have  conferred  upon  the  tenant 
for  life  any  legal  right  to  commit  waste  of  the  descrip- 
tion known  as  equitable  waste,  unless  an  intention  to 
confer  such  right  shall  expressly  appear  by  the  in- 
strument creating  the  estate."  This  provision  arises 
naturally  from  the  union  effected  by  the  Act  of  the  dif- 
ferent courts,  for  it  would  have  been  an  anomaly  to  have 
allowed  a  remedy  for  this  kind  of  waste  to  have  existed 
in  the  Chancery  Division  of  the  present  High  Court  of 
Justice  and  not  in  the  other  divisions,  and  therefore  now, 
whatever  is  the  nature  of  the  waste  committed,  the  action 
in  respect  of  it  can  be  commenced  indiscriminately 
in  any  division  of  the  High  Court,  but,  notwithstand- 
ing this,  wrongful  acts  committed  by  limited  owners 
holding  without  impeachment  for  waste  would  yet 
appear  to  be  properly  described  as  equitable  waste  (x). 

It  was  stated  at  the  commencement  of  the  present 
chapter  that  trespass,  nuisances,  and  waste  were  the 
most  ordinary  and  important  kinds  of  torts  affecting 
land,  and  of  these  instances  might  be  enumerated  and 
dwelt  upon  at  great  length,  but  to  do  this  is  not  the 
object  of  the  present  work,  neither  does  space  permit. 
The  student  will  also  have  noticed  that  various  points 
touched  upon  pertain  more  especially  to  conveyancing 
and  the  law  of  real  property,  and  such  matters  have 
therefore  been  considered  as  cursorily  as  possible. 

(0  36  &  37  Vict.  c.  66. 
(tt)  Sect.  25  (2). 

(x)  As  to  equitable  waste,  see  Garth  t.  Cotton,  1  White  and  Tudor's 
Equity  Cases,  697,  and  the  notes  thereon.   Snell's  Principles  of  Equity,  567. 
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CHAPTEB  in. 

OF  TOBTS  AFFECTINa  GOODS  AND  OTHEB  PEB80NAL  FBOPEBTT, 
AND  HEBWTN  OF  THE  TITLE  TO  THE  SAME. 


asportati 
conrenion. 


Torts  to  goods,  ToBTS  to  goods  and  other  personal  property  mainly 
underthe  come  nnder  one  of  two  diyisionSy  viz. :  (1)  Trespass, 
heads  of  tres-  which  is  called  trospass  de  bonis  asportaiis;  and  (2) 
lupoHcA^T  Conversion.  The  former  may  be  defined  as  the  wrongfnl 
meddling  by  a  person  with  the  goods  of  another,  either 
by  removing  them  or  otherwise  dealing  with  them  (y) ; 
and  the  latter  as  the  removal  by  a  person  of  goods 
from  the  possession  of  another  with  the  design  either 
of  depriving  that  other  of  them,  or  of  exercising  some 
dominion  or  control  over  them  for  his  own  benefit  or 
the  benefit  of  some  third  person  {z\ 


Mode  of  con-        We  will    Consider    the    subject    in    the  following 

sidering  torts    „^„„^«  . 

to  goods,  &c,   inanner. — 

adopted  in 

this  chapter.        \^  jj^g  tiy^  ncccssary  to  enable  a  person  to  sne  in 
respect  of  a  tort. 

2.  The  distinction  between  trespass  and  conversion, 
and  particular  cases  of  each. 

3.  Justification  of  the  tortious  act. 

4.  Some  miscellaneous  points  connected  with  the 
subject. 


(y)  See  Addison  on  Torts,  457. 
(«)  Ibid.  458. 


AND  OTHER  PEBfiONAL  PBOPEBTY.  273 

The  mere  fact  of  a  person  having  goods  in  his  pos-  i.  Title, 
session  generally  raises  a  prestiniption  that  they  are 
his  property,  and  that  he  has  a  perfect  title  to  them,  PoMession 
so  that  he  can  dispose  of  and  deal  with  them  t5  the  ^^'^  *  . 
fullest  extent ;  and  generally  speaking  the  mere  fact  of  of  title. 
bare  possession  constitutes  a  sufficient  title  to  enable 
the  party  enjoying  it  to  maintain  an  action  against 
a  mere  wrongdoer  (a) ;  but  this  is  not  always  so,  for  ^ 
a  person  may  have  possession  of  goods,  and  yet  have 
no  real  title  to  them,  or  an  imperfect  one. 

As  to  stolen  goods,  the  thief  naturally  has  no  good  As  to  stolen 
title  to  them,  and  the  law  is  (except  in  the  case  of  bills  ^^^*^' 
of  exchange,  promissory  notes,  and  other  negotiable 
instruments  (h)  )  that  he  can  give  no  title  to  them 
except  by  a  sale  in  market  overt  {i,e.,  open  market), 
and  not  even  then  if  the  thief  is  prosecuted  to  convic- 
tion.   By  a  sale  in  market  overt  is  meant  selling  goods  what  is  meant 
in  open  market  as  opposed  to  selling  them  privately.  ^^  ™a»'k«t 
In  the  country,  the  market-place  or  piece  of  ground 
set  apart  by  custom  for  the  sale  of  goods,  is  in  general 
the  only  market  overt  there;  but  in  London  and  in 
other  towns,  when  so  warranted  by  custom,  a  sale  in  an 
open  shop  of  proper  goods  is  equivalent  to,  and  in  fact 
amounts  to,  a  sale  in  market  overt  (c).    This  advantage  The  advantage 
of  a  sale  in  market  overt  existed  at  common  law  (d),  o^a««Je>n 

^    ''  market  overt 

and  is  of  material  importance,  enabling  as  it  does  a  existed  at 
person  to  give  a  good  title  to  goods  where  he  could  not  ^^^^^  **^- 
have  done  so  by  a  private  sale  of  them ;  but  it  must 
also  be  carefully  borne  in  mind,  as  stated  above,  that 
there  is  one  case  in  which  even  this  kind  of  sale  by  a 
wrongful  owner  will  not  have   this  effect,  it  being 


(a)  Armory  v.  Delamirky  1  S.  L.  C.  374,  1  Strange,  504 ;  per  Lord 
Campbell,  C.J.,  in  Jeffries  v.  Great  Western  By.  Co.^  5  £.  &  B.  805. 

(&)  As  to  which,  see  ante^  pp.  138,  139,  and  the  case  of  MUkr  v.  Race 
there  referred  to. 

(c)  Brown's  Law  Diet.  226,  227. 

(d)  See  the  case  of  Market  Overt,  Tudor's  L.  0.  Mcr.  Law,  713,  and  also 
see  Crane  v.  Lmdon  Dock  Co.,  33  L.  J.  (Q.B.)  224. 

T 
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2**  25  Via.  provided  by  statnte  (e)  that  where  a  person  shall  be 
'  '  prosecuted  for  a  felony  or  misdemeanor  in  respeet 
of  goods  or  other  personal  property  on  behalf  of  the 
owner  or  his  representativeSy  and  shall  be  convicted 
thereof,  the  property  in  respect  of  which  the  offence 
is  committed  shall  be  restored  to  the  owner  or  his 
representative,  and  the  Court  before  whom  the  cri* 
minal  offence  is  tried  may  order  their  restoration.  It 
has,  however,  been  decided  that  this  power  given  to 
such  Court  is  not  exclusive,  but  only  cumulative,  and 

Effect  of  ihit  that  the  effect  of  the  Act  is  to  revest  the  right  of  pro- 
perty and  of  possession  in  the  owner  or  his  represen- 
tative without  any  such  order,  so  that  he  has  a  right  to 
require  the  person  having  possession  of  the  stolen  pro- 
perty to  deliver  it  up,  and  if  he  does  not  do  so,  to  sue  him 
for  it  (/).  And  it  has  been  decided  that  where  goods 
have  been  obtained  by  fraud,  and  the  person  who  has  so 
obtained  them  disposes  of  them  to  another  who  takes 
bond  fide  before  the  fraud  is  discovered,  yet  he  is  liable 
to  be  sued  by  the  original  owner  in  respect  of  them  (g). 

Special  pro-  And  as  to  One  particular  kind  of  property,  viz.,  a 
nS^ot  Thone.  ^^^rse,  it  is  expressly  provided  that  even  although 
bought  in  market  overt,  a  sale  of  it  will  confer  no 
better  title  than  the  vendor  had,  unless  it  has  been 
exposed  there  for  sale  for  an  hour  between  ten  in 
the  morning  and  sunset,  and  also  the  price,  colour, 
and  marks  of  it,  together  with  the  names,  descriptions, 
and  abodes  of  the  buyer  and  seller,  have  been  taken 
down  by  the  book-keeper ;  and  even  if  these  formalities 
are  complied  with,  if  the  horse  has  been  stolen,  the 
rightful  owner  may  at  any  time  within  six  months 
after  the  sale  recover  it,  on  tendering  to  the  person 
possessed  of  it  the  price  he  has  hondfide-peii  for  it  (A). 

(0  24  &  25  Vict.  c.  96,  s.  100,  re-enacting  7  &  8  Geo.  4,  c.  29,  s.  57. 

(/)  Scattergood  ▼.  Sylvester,  19  L.  J.  (Q.B.)  447. 

Q)  Cundy  v.  Lindaay,  3  App.  Caa.  459,  affirming  the  decision  of  the 
Court  of  Appeal  in  Lindsays,  Cundy,  L.  R.  2  Q.  B.  Div.  96,  which  reversed 
the  decision  of  the  court  below,  L.  R.  1  Q.  B.  Div.  348. 

(A)  2  &  3  P.  &  M.  c.  7  ;  31  Elix.  c.  12. 
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A  person  who  has  fonnd  goods  does  not  acquire  any  Rights  of  a 
absolnie  title  by  such  finding,  but  he  does  acqnire  a^***^®^«°^- 
qualified  title  that  will  be  good  against  all  the  world 
except  the  rightful  owner  or  his  representatives.  This 
was  decided  in  the  important  case  of  Armory  y.  Armory  t. 
Ddamirie  (t).  There  the  plaintiff",  a  chimney-sweeper's  -^'«»»^- 
boy,  had  found  a  jewel,  and  taken  it  to  the  shop  of  the 
defendant,  a  goldsmith,  to  know  what  it  was  ;  he  there 
deliyered  it  to  the  defendant's  apprentice,  who,  under  a 
pretence  of  weighing  it,  took  out  the  stone,  and  the 
master,  the  defendant,  offered  him,  the  plaintiff*,  three- 
halfpence  for  it.  On  his  refusing  to  accept  this,  and 
requiring  to  have  the  jewel  back,  the  socket  was  re- 
turned to  him  without  the  stone,  and  this  action  was 
brought  in  respect  of  the  wrongful  conversion,  for  the 
recovery  of  the  jewel,  or  for  damages.  It  was  ob- 
jected that  the  plaintiff  had  no  title  to  enable  him  to 
sue  in  respect  of  the  wrongful  conversion,  but  the  Court 
decided  that  he  might  do  so,  as  though  he  had  no  abso- 
lute title  to  it,  yet  he  had  a  title  against  everyone  but 
the  rightful  owner.  So  also  where  a  person  picked  up 
a  parcel  of  bank  notes  in  the  defendant's  shop,  and 
temporarily  deposited  it  with  the  defendant  to  restore 
to  the  true  owner  when  he  was  ascertained,  and  no 
owner  appeared  to  claim  them,  it  was  held  that  the 
original  finder  might  recover  them  from  the  defen- 
dant (k).  These  cases  illustrate  the  rule  already  stated, 
that  bare  possession  is  generally  sufficient  title  as  against 
wrongdoers.  If  an  honest  finder  sells  to  a  person  bond 
fide  in  market  overt,  he  will  give  a  perfect  title,  as  there 
is  here  no  one  liable  to  be  prosecuted  and  convicted. 

Any  money,  coin,  gold,  silver,  plate  or  bullion  found  Treasure 
{trowvS)  in  the  earth  or  sea,  the  owner  whereof  is  un-  *'®^*' 
known,  is  called  treasure  trove.    The  property  therein, 
and  the  title  thereto,  under  different  circumstances, 


(0  1  S.  L.  C.  374 ;  1  Strange,  504. 

Ik)  Bridijes  v.  ffatrkesworth,  21  L.  J.  (Q.H.)  76. 
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vests  either  in  the  Crown,  the  lord  of  the  manor  within 
whose  limits  it  is  found,  or  the  finder  (Z). 


A  judgment 
does  not  affect 
the  title  to 
goods. 


Property  in 
animals  and 
6sh. 


Property  in 
game  passes 
to  a  lessee  at 
common  law, 
but  not  now. 


A  person  purchasing  goods  from  one  against  whom  a 
judgment  has  been  signed  gains  a  perfect  title  to  such 
goods  unless  they  are  actually  taken  in  execution,  or 
he  has,  at  the  time  of  acquiring  his  title,  notici&  that  a 
writ  of  execution  is  lying  unexecuted  in  the  hands 
of  the  sheri£f,  under  which  the  goods  might  be  seized  (m). 
A  person  purchasing  goods  from  one  who  has  been 
actually  adjudicated  a  bankrupt  can  gain  no  title  to 
them,  nor  can  he  after  an  act  of  bankruptcy  and  before 
adjudication,  unless  he  has  bought  them  bondjide  with- 
out notice  of  the  act  of  bankruptcy  (n). 

In  animals  of  such  a  nature  as  horses,  cows,  sheep, 
&c.,  a  person  may  of  course  haye  an  absolute  property, 
but  in  animals  of  a  wild  nature  and  not  ordinarily  in 
man's  dominion,  called  animals  ferse  natwm^  he  can 
only  gain  a  qualified  property,  as  by  taming  them,  or 
their  b^ing  on  his  land,  or  their  being  so  young  as  not 
to  be  able  to  get  away,  or  by  reason  of  his  being  pos- 
sessed of  a  forest,  chase,  or  rabbit-warren.  Also  in 
fish  a  person  may  gain  a  title  by  harpooning  or  hooking 
them  (o). 

Where  a  person  leases  his  lands  to  another  without 
reserving  the  game,  it  belongs  by  the  common  law  to 
the  tenant ;  but  by  the  principal  Game  Act  (p),  it  is 
provided  that  in  all  cases  of  tenancies  existing  before 
the  passing  of  that  Act  (;),  the  landlord  shall  have  the 
right  to  the  game  except  such  right  has  been  expressly 
granted  or  allowed  to  the  tenant,  or  a  fine  shall  upon 


(0  Brown's  Law  Diet.  364,  365. 
(m)  19  k  20  Vict.  c.  97,  s.  1. 
(n)  32  &  33  Vict.  c.  71,  ss.  94, 95. 
(o)  Addison  on  Torts,  495. 
(p)  1  &  2  Wm.  4,  c.  32. 
(g)  5  Oct.  1831. 


AND  OTHEB  PERSONAL  PBOPEBTY.  277 

the  granting  or  renewal  of  the  lease  hare  been  taken  (r). 
Under  this  Act  the  occupier  for  the  time  being  of  lands 
has  the  sole  and  ezolosiTe  right  of  killing  and  taking  the 
game  npon  the  land,  nnless  snch  right  be  reserved  to 
the  landlord  or  any  other  person.  Where  any  land- 
lord has  reserved  to  himself  the  right  of  killing  game 
npon  any  land,  it  is  lawful  for  him  to  authorize  any 
other  person  or  persons  who  shall  have  obtained  an 
annual  game  certificate  to  enter  upon  such  land  for  the 
purpose  of  pursuing  and  killing  game  thereon  (a). 

The  distinction  between  the  wrongful  acts  of  trespass  n.  Distinction 
and  conversion  somewhat  appears  from  the  definitions  between 
already  given  of  each  of  those  acts  (0>  and  it  is  well  g^^^nd 
shewn  in  the  following  passage  from  Mr.  Addison's  *^®"'®'*  °^ 
work  on  Torts.    It  is  there  stated  (u) :  ''  If  a  man  who  ^ 
has  no  right  to  meddle  with  goods  at  all,  takes  them 
and  removes  them  from  one  place  to  another,  an  action 
may  be  maintained  against  him  for  a  trespass,  but  he 
is  not  guilty  of  a  conversion  of  them  unless  he  removed 
the  goods  for  the  purpose  of  taking  them  away  from 
the  plaintiff,  or  of  exercising  some  dominion  or  control 
over  them  for  the  benefit  of  himself  or  of  some  other 
person.     Thus,  where  the  plaintiff  and  defendant,  who 
were  porters  on  the  Custom  House  quay,  had  each  small 
boxes  in  a  hut  on  the  quay  for  storing  small  parcels  of 
goods  until  they  could  be  put  on  board  ship,  and  the 
plaintiff  placed  some  goods  in  the  hut  in  such  a  manner 
that  the  defendant  could  not  get  to  his  box  without 
removing  them,  which  he  accordingly  did,  but  forgot 
to  put  them  back  again,  and  the  goods  were  lost,  it 
was  held  that  the  defendant  had  a  right  to  remove  the 
goods,  and  so  far  in  no  fault ;  but  as  he  had  not  returned 
them  to  the  place  where  he  found  them,  there  might  be 
ground  for  an  action  for  a  trespass  in  meddling  with 


(r)  1  &  2  Wm.  4,  c.  32,  s.  7. 

(s)  Sect.  11. 
(0  Ante^  p.  272. 
(u)  Page  458. 
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them^  but  thcU  there  was  no  conversion  of  ffiem,  aa  the 
defendant  had  not  in  anywise  disturbed  the  ptainiiJTs 
dominion  or  ownership  over  the  property.'*  From  this 
the  distinotion  between  these  two  torts  is  very  mani- 
fest, and  it  will  be  noticed  that  the  conversion  of  goods 
is  an  act  going  beyond  a  mere  trespass  to  them. 

Instances  of         Nnmerons  instances  of  trespass  might  be  given; 

^^^^S^^  thus  in  the  case  of  carriers  of  goods  or  innkeepers, 
dealing  wrongfally  with  the  goods  they  are  conveying 
or  holding,  here  are  common  instances  in  which  an 
action  will  lie  (x).  So  also  if  a  wrongfnl  distraint  is 
made  on  goods,  this  is  a  trespass  (y). 

Duty  of  If  one  person  lends  out  to  another  or  gives  to  another 

SHLgerouI"  *^  ^*^^y  ^^y  article  of  a  highly  dangerous  character, 

goods  to  be      Or  which,  thongh  not  naturally  dangerous,  has  yet  such 

cwri<^,  or       defects  as  to  make  it  dangerous,  of  which  fact  he  is  or 

animals  which  ought  to  be  awarc,  he  is  liable  for  any  injury  done  to 

MiYdr^jury.  property  thereby  (z).      And  any  person  who  keeps 

animals  or  other  creatures  which  may  escape  and  do 

injury  to  property,  is  liable  for  any  injury  occasioned 

by  them  (a),  for  it  is  the  duty  of  the  owners  to  keep 

such  creatures  with  special  care,  so  that  they  may  do 

no  injury.     With  regard,  however,  to  animals  feras 

naturasy  such  as  rabbits,   and  with    regard  also  to 

pigeons,  it  seems  that  though  a  person  breeds  them  on 

his  land,  as  he  only  has  property  in  them  whilst  on 

his  land,  he  is  not  liable  if  they  escape  for  any  injury 

they  may  do,  the  only  remedy  of  the  person  injured 

being  to  capture  or  destroy  them  (b). 


(x)  See  as  to  Carriers,  ante,  pp.  95-101,  as  to  Innkeepers,  ante,  pp.  101- 
103. 

(y)  As  to  which,  see  ante,  p.  64,  and  Semayn^s  Case  there  referred  to ; 
also  as  to  when  a  person  will  be  a  trespasser  ab  initioy  see  anUy  p.  65,  and 
the  Six  Carpenters*  Case  there  referred  to. 

(»)  Biakemor  t.  Bristol  and  Exeter  By.  Co,,  27  L  J.  (Q.B,)  167. 

(a)  Bylanda  v.  Fletcher,  L.  R.  3  H.  L.  Cas.  330. 

(6)  Addison  on  Torts,  113. 
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In  the  case  of  creatures  which  are  hy  their  yery  injury  by 
nature  likely  to  do  injury,  the  owner  is  always  liable  ^^Ij^^d 
for  any  damage  done  by  them;  but  in  the  case  of animaii not 
animals  not  of  such  a  character,  to  make  a  person  "^'^r^ioai^ 
liable  for  injuries  to  property  done  by  them,  a  previous 
scienter  or  knowledge  of  the  creatures'  mischieyous  pro- 
pensities must  be  proved.  This  is  shewn  more  particu- 
larly with  regard  to  injuries  to  the  person  (o),  but  it  has 
also  application  to  injuries  to  personal  property.  On 
the  above  principle,  therefore,  that  the  scienter  of  the 
owner  must  be  shewn,  it  was  formerly  held  that  if  a 
man's  dog  strayed  and  trespassed  on  another's  land, 
and  by  biting,  worrying,  or  otherwise,  injured  that 
other's  sheep  or  cattle,  unless  the  owner  could  be 
proved  to  have  known  that  his  dog  had  previously  so 
acted,  he  was  not  liable,  because  it  was  said  the 
worrying  and  killing  of  sheep  is  not  in  accordance 
with  the  ordinary  instinct  and  nature  of  the  animal  (d). 
The  contrary  is  however  now  the  law,  it  being  en- 
acted (e)  that  '^  the  owner  of  every  dog  shall  be  liable 
in  damages  for  injury  done  to  any  cattle  or  sheep  by 
his  dog ;  and  it  shall  not  be  necessary  for  the  party 
seeking  such  damages  to  shew  a  previous  mischievous 
propensity  in  such  dog,  or  the  owner's  knowledge 
of  such  mischievous  propensity,  or  that  the  injury 
was  attributable  to  neglect  on  the  part  of  such 
owner  "  (/).  Damages,  where  not  exceeding  £5,  are 
under  the  provisions  of  this  Act  recoverable  summarily 
before  a  justice  or  justices  in  petty  sessions.  It  will 
be  noticed  that  the  words  used  in  the  Act  are  injuries 
to  "  cattle  and  sheep  "  only,  so  that  as  to  injuries  to 
animals  not  coming  under  those  designations,  or  to 
other  personal  property,  the  rule  as  to  the  necessity 
of  the  scienter  of  the  owner  still  remains  law,  e.g.,  in 


(c)  See  this  noticed  in  chapter  vi.  '*  Of  Torts  arising  particularly  from 
negligence,"  poit^  p.  336. 

(d)  Addison  on  Torts,  112,  113. 
(0  28  &  29  Vict.  c.  60. 

if)  Sect.  1. 
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the  case  of  an  injury  done  by  one  dog  to  another, 
this  must  be  proved.  It  has,  howeyer,  been  decided 
(certainly  as  it  would  appear  giving  a  somewhat 
extended  meaning  to  the  word),  that  the  term  "  cattle  *' 
in  the  Act  does  include  horses  (g). 

The  doctrine        The  doctriuc  of  seietUer  in  relation  to  injuries  to 
doMDot  apply  ft^imals  has  been  held  not  to  be  applicable  to  cases  where 
when  there  is   there  is  an  independent  obligation  by  contract  to  take 
existing^y''^    reasonable  care ;  so  that  where  the  plaintiff  entrusted 
contract.         the  defendant  with  a  colt  to  take  care  of,  and  the  de- 
fendant put  it  in  a  field  near  to  where  he  kept  a  bull, 
and  the  bull  gored  the  colt,  it  was  held  that  the 
defendant  was  liable  although  he  had  no  scienter  of 
the  bull's  viciousness,  and  in  fact  had  always  believed 
it  be  a  perfectly  gentle  animal  (h). 

If  a  dog  of  a        Although  a  person  is  not  liable  as  a  trespasser  for 

mischieyoui     ^is  dog  Straying  on  to  his  neighbour's  lands  (f ),  yet  if 

etn^iTand  does  it  be  of  a  peculiarly  mischievous  propensity  which  is 

injury,  the      knowu  to  him,  he  is  liable  for  any  injury  it  may  do  to 

'  his  neighbour's  property  (k) ;  and  if  a  dog  whose  nature 

it  is  to  destroy  game,  or  who  has  been  trained  for  that 

purpose,  strays  on  to  another's  land  and  does  injury  in 

that  way,  the  owner  is  liable  in  respect  of  all  such 

injury  (I). 

It  is  a  tortious  To  kill  or  injure  any  creature  the  property  of  another 
act  to  kill  or  jg  ^  tortious  act,  for  which  the  person  so  killing  or 
inan^s  dog  injuring  will  be  liable,  even  although  the  creature  be 
or  cat,  Qj^^y  ^  ^Qg  Q].  ^  Q^t.    And  it  will  also  be  a  tortious 

act  to  kill  the  dog  of  another,  although  it  is  actually 
known  to  be  of  a  ferocious  disposition,  and  is  found 


(a)  Wright  r.  Peanon^  L.  R.  4  Q.  B.  582 ;  38  L.  J.  (Q.B.)  312. 

(A)  amiih  ▼.  Cooky  45  L.  J.  (Q.B.)  122. 

(0  See  ante,  p.  260. 

h)  Addison  on  Torts,  112. 

(0  Read  V.  Edwards,  17  C.  B.  (N.S.)  245 ;  34  L.  J.  C.  P.  32. 
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going  at  large ;  unless,  indeed,  it  is  actually  attacking 
a  person  at  the  time  when  it  is  killed  (m). 

A  person  is  not  justified  in  killing  his  neighbour's  Even  thongh 
dog  or  cat  which  he  finds  on  his  land  unless  the  animal  ** "  ^traymg. 
is  in  the  act  of  doing  some  injurious  act  which  can  only 
be  prevented  by  its  slaughter  (n).    And  it  has  been  injury  done 
held  that  if  a  person  sets  on  his  lands  a  trap  for  foxes  ^^  *"^* 
and  baits  it  with  such  strong-smelling  meat  as  to 
attract  his  neighbour's  dog  or  cat  on  to  his  land  to  the 
trap,  and  such  animal  is  thereby  killed  or  injured,  he  is 
liable  for  the  act,  though  he  had  no  intention  of  doing 
it,  and  though  the  animal  ought  not  to  have  been  on 
his  property  (o). 

Numerous  instances  might  also  be  given  of  conver-  instances  of 
sion,  e.g.y  the  appropriation  of  goods  by  a  bailee,  or  c<"^v«">on. 
where  one  finding  anything  refuses  to  give  it  up  to  the 
real  owner  on  demand  made ;  or  where  a  tenant  severs 
fixtures  from  the  premises  of  which  he  is  tenant  and 
appropriates  them  to  his  own  use.  On  "  conversion  " 
the  student  is  again  referred  to  the  distinction  already 
noticed  between  it  and  a  simple  trespass  (p). 

A  person  can  be  guilty  of  an  act  of  conversion  by  his  Conrersion 
agent :  and  the  ratification  of  a  prior  act  of  conversion  ™*y  ^^J   , 

"  *  an  agent  B  act, 

originally  unauthorized  will  amount  to  a  conversion  by  and  even  by 
the  person  so  ratifying  it,  provided  the  person  doing  ^^^^^^^^ 
the  act  professes  at  the  time  to  be  doing  it  as  his  agent, 
and  this  is  an  ordinary  doctrine  applying  not  merely  to 
conversion,  but  to  other  matters  generally  (q).  Thus 
if  A.  meddles  with  the  goods  of  B.  and  takes  them  away, 
professing  to  act  in  so  doing  for  C,  who  gave  him  no 
instruction  or  authority  to  do  so,  but  G.  afterwards 
acknowledges  and  ratifies  the  act,  it  amounts  to  his 

(m)  Addison  on  Torts,  469,  470. 
(n)  Ibid. 

(o)  Toumaend  v.  Watken,  9  East,  277. 
(p)  Ante,  p.  272. 

(<7)  See  1  S.  L.  C.  379-333';  and  see  as  to  I'atification  of  an  agent's  act 
generally,  antef  p.  107. 
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When  a 
demand  is 
necessary  to 
enable  a 
person  to 
maintain  an 
action  for 
conversion. 


conversion.  But,  in  order  to  make  a  ratification  have 
this  efiect,  it  most  be  with  the  fall  knowledge  of  the 
nature  of  the  act  committed,  or  with  an  intention  to 
adopt  that  act  at  all  events  (r),  so  that  where  a  land- 
lord gave  a  broker  a  warrant  to  distrain  for  rent,  and 
the  broker  took  away  and  sold  a  fixture  and  paid  the 
proceeds  to  the  landlord,  who  received  them  without 
inquiry,  but  yet  without  any  knowledge  of  the  broker's 
irregularity,  it  was  held  that  no  such  authority 
appeared  as  would  sustain  an  action  against  the  land- 
lord (a). 

If  a  person  in  any  way  unlawfully  meddles  with  and 
takes  away  the  goods  of  another,  an  act  of  conversion 
is  at  once  committed,  and  an  action  for  such  conversion 
may  be  maintained  immediately  against  him.  Thus  in 
the  recent  case  of  Cochrane  v.  RymUl  (t\  the  plaintiff 
advanced  money  to  one  Peggs  on  a  bill  of  sale  of  his 
effects.  The  defendant,  an  auctioneer,  without  notice 
of  the  plaintiff's  rights,  by  the  direction  of  Peggs,  sold 
the  effects,  and  after  deducting  money  he  had  advanced 
Peggs  on  account,  paid  the  whole  balance  to  him.  The 
plaintiff  sought  to  recover  the  value  of  the  goods  on  the 
ground  of  their  conversion  by  the  defendant,  and  it 
was  held  that  the  plaintiff  was  entitled  to  recover,  for 
the  dealing  with  the  property  and  sale  by  the  defen- 
dant amounted  to  a  conversion  {u).  But  if  goods  come 
to  a  person's  hands  lawfully,  in  the  first  instance,  and 
he  detains  them,  to  enable  the  owner  to  maintain  an 
action  for  conversion,  he  must  first  make  a  demand  for 
such  goods,  and  then,  on  refusal  to  deliver  them,  he 


(r)  1  S.  L.  C.  381. 

(«)  Freeman  v.  Rosher^  13  Q.  B.  780. 

(0  27  W.  R.  176 ,  40  L.  T.  744. 

(u)  See  also  hereon  HollvM  v.  Fowler^  L.  R.  7  H.  L  757 ;  20  W.  R.  808 ; 
Ganly  y.  Ledwidge,  10  Ir.  Reps.  (C.  L.)  33.  It  would,  however,  appear 
that  if  in  Cochrane  ▼.  RymUl  the  goods  had  been  sent  to  the  defendant, 
the  auctioneer,  in  the  ordinary  and  usual  course  of  business  the  decision 
would  have  been  different  (see  Ncttionai  Mercantile  Bank  v.  Hampson^ 
L.  R.  5  Q.  B.  Div.  177 ;  28  W.  R.  424 ;  also  Taijlor  v.  McKeand,  Weekly 
yotes,  15  May,  1880 ;  28  W.  R.  628). 
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may  sue  for  the  conversion  (x).  This  demand  for,  and 
refusal  of,  the  goods  famishes  evidence  of  a  conversion 
of  them  either  then  or  at  some  time  previously  (y). 

There  are,  however,  some  cases  in  which  a  person  is  When  a 
justified  in  refusing  to  deliver  up  goods  in  his  posses-  j^ufieTm 
sion  though  he  is  not  the  owner  of  them,  and  in  which  reftuing  to 
his  refusal  will  not  render  him  guilty  of  a  conversion.  J  ihrowncr. 
Thus,  if  goods  are  deposited  in  a  person's  hands  for 
another,  hut  subject  to  a  certain  charge  in  some  third 
person's  favour,  here  the  depositee  is  justified  in 
refusing  to  deliver  the  goods  over  to  the  owner  of 
them  until  he  has  ascertained  whether  such  charge 
does  or  does  not  exist.  And,  of  course,  with  still 
greater  force,  if  the  depositee  has  himself  some  claim 
in  the  nature  of  a  lien,  he  is  justified  in  retain- 
ing the  goods  until  such  lien  is  satisfied.  If,  how- 
ever, the  lien  is  disputed,  and  the  owner  brings  an 
action  to  recover  the  goods,  he  can,  under  the  Judi- 
cature Act,  1875,  at  once  obtain  possession  of  them  on 
paying  into  court  the  amount  of  the  lien  to  abide  the 
result  of  the  action  (2;).  And  if  a  person  has  goods  of 
another  and  leaves  them  with  his  servant,  and  demand 
of  them  from  the  servant  is  made  by  the  owner,  here 
the  servant  is  justified  in  refusing  to  deliver  them  up 
until  he  has  had  an  opportunity  of  receiving  his 
master's  instructions  upon  the  subject  (a). 

Where  a  person  is  in  doubt  which  of  two  or  more  interpleader, 
persons  demanding  goods  of  him  i^  the  true  owner  to  ^^"'  ^* "'  **'• 
whom  he  ought  to  deliver  them,  the  course  open  to  him 
is  to  interplead,  that  is,  take  certain  steps  to  have 
it  decided  between  those  parties  which  of  them  is  the 
one  entitled.  There  was  always  a  process  of  inter- 
pleader in  equity,  but  this  necessitated  the  person 


(x)  Utarogood  y.  HofHtiton,  6  Q.  B.  772. 
0/)  Wilton  y.  Oirdlesiane,  5  B.  &  Aid.  847. 
(«)  38  &  39  Vict.  c.  77,  Order  Lii.  r.  6. 
(a)  Addison  on  TorU,  464. 
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in  donbt  filing  a  bill  there,  so  that,  if  an  action  was 
brought  against  him  by  one  of  the  parties,  and  he 
did  not  know  whether  that  person  or  the  other  was 
entitled,  his  only  course  to  obtain  relief  was  to  file 
a  bill  of  interpleader.  An  Act  was  therefore  passed, 
1  &  2  Wm.  4,  known  as  the  Interpleader  Act  (b),  which  proyides  that 
^'  ^^'  upon  application  by  a  defendant  in  an  action  of  assump- 

sit, debt,  detinue,  or  trover,  shewing  by  affidavit  that 
he  himself  claims  no  interest  in  the  subject-matter  of 
the  suit,  but  that  he  believes  or  supposes  it  to  be  in 
some  third  person,  that  he  does  not  in  any  way  collude 
with  such  third  person,  and  that  he  is  ready  to  bring 
into  court  or  pay,  or  dispose  of  the  subject-matter  of 
the  action  as  the  Court  may  direct,  the  Court  may 
order  the  third  person  to  appear  and  maintain  or 
relinquish  his  claim,  and  in  the  meantime  stay  pro- 
ceedings in  such  action  (e).  The  Act  also  contains  a 
special  provision  as  to  interpleader,  in  the  case  of 
sherifis  and  other  officers  seizing  goods  in  execution  of 
legal  process,  providing  that  upon  a  claim  being  made 
by  a  third  person  to  the  goods  seized,  the  sheriff  or 
other  officer  may  at  once  make  an  interpleader  appli- 
cation to  the  court  from  which  the  process  has  issued  (d). 
After  this  it  was  provided  by  the  Common  Law  Pro- 
cedure Act,  1860  («),  that  interpleader  might  be 
granted  though  the  titles  of  the  claimants  had  not  a 
common  origin. 

Provision  of         On  this  subjcct,  the  Judicature  Act,  1875,  now 

A*V^i"875*'"'*'  provides  as  follows :   "  With  respect  to  interpleader, 

inurpieadir   the  procedure  and  practice  now  used  by  the  courts  of 

common    law  under    the  Interpleader  Acts,   1   &  2 

Wm.  4,  c.  58,  and  23  &  24  Vict.  c.  126,  shall  apply  to 

all  the  divisions  of  the  High  Court  of  Justice  "  (/). 

III.  Jusiifica-       There  may  be  many  cases  in  which  the  commission 

lion  

(6)  1  &  2  Wm.  4,  c.  58. 

(c)  Sect.  1. 

(d)  Sect.  6. 

(e)  23  &  24  Vict.  c.  126,  ss.  12-18. 
(/)  38  &  39  Vict.  c.  77,  Order  I.  r.  2. 
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of  a  torespftBS  to  goods  is  JHstifiable,  as  has  incidentally 

iippeared  in  some  of  the  foregoing  remarks.    *'If  a  instances  of 

*'  man's  goods  and  chattels  obstmct  me  in  the  exercise  ^en  in^'^° 

"  of  my  right  of  way,  I  have  a  right  to  remove  them.  Addison  on 

*'  If  he  places  a  horse  and  cart  in  the  way  of  the  access 

"  to  my  honse,  or  before  the  door,  so  that  I  cannot  drive 

"  up  to  it,  I  have  a  right  to  lay  hold  of  the  horse  and 

"  lead  him  away,  and,  if  necessary,  to  whip  him  to  make 

"  him  move  on.    So  if  a  person's  goods  are  placed  on 

"  my  ground  I  may  lawfully  remove  them ;  and  if  his 

**  cattle  or  sheep  come  upon  my  land  I  may  chase  them 

"  and  drive  them  ont "  Q)^  All  these  form  instances  of 

the  justification  of  a  trespass. 

It  is  perfectly  justifiable  to  kill  a  naturally  ferocious  when  jnstifi- 
animal  which  is  found  at  large,  e.g.^  a  lion  or  a  tiger,  *no®^JI^g^ 
but  this  does  not  extend  to  justify  a  person  killing  a  animal, 
ferocious  dog  simply  found  at  large  (h).    But  it  is 
perfectly  justifiable  for  a  person  who  is  attacked  by  a 
dog  to  kill  it  in  self-defence,  or  to  kill  it  when  it  is 
chasing  sheep  and  cattle,  and  they  cannot  be  preserved 
without  (»). 

It  is  justifiable  for  the  police  to  detain  any  dogs  Detention  of 
found  at  large  without  an  owner,  and  if  any  dog  is  otf^l'^^^y;^^ 
an  actually  dangerous  disposition,  application  may  be  destruction. 
made  to  justices,  who  may  order  it  to  be  destroyed  (k). 

Cases  in  which  a  person  is  justified  in  refusing  to 
give  up  goods,  though  belonging  to  the  person  making 
the  application  for  delivery  to  him,  have  already  been 
mentioned  (Z).  These  cases  cannot  be  called  the  justi- 
fication of  a  conversion,  but  rather  cases  in  which  acts, 
thpugh  apparently  constituting  a  conversion,  do  not 


(g)  Addison  on  Torts,  457. 
(A)  Ante,  pp.  280,  281. 
(0  Ibid. 

(k)  34  &  35  Vict.  c.  56. 
(0  Ante,  p.  283. 
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An  act  done 
accidentally 
may  be  ex- 
cusable. 


IV.  Miscella- 
neoua  points. 


acttially  amount  to  it.  So  also  with  regard  to  the 
justification  of  a  trespass,  perhaps  those  cases  would 
be  more  correctly  described  as  cases  in  which  acts, 
thongh  apparently  constituting  a  trespass,  do  not 
actually  amount  to  it. 

Although  a  person  does  what  is  apparently  an  un- 
justifiable injury  to  another's  property,  he  may  find  an 
excuse  for  it  in  shewing  that  it  was  the  result  of 
unayoidable  accident ;  as  if  a  man  is  riding  along  the 
streets,  and  accidentally,  and  without  any  fault  on  his 
part,  his  horse  runs  away,  and  does  injury,  he  is  not 
liable  (m).  So  again,  on  the  same  principle,  if  a  person  is 
walking  along  the  streets,  and  accidentally  slips  and 
falls  against  and  breaks  a  window,  he  is  not  liable  for 
the  damage  done.  But  if,  in  either  of  these  cases,  at 
the  time  of  the  accident,  the  person  was  doing  an 
unlawful  act,  e.^.,  committing  an  assault,  he  would 
be  liable  (n). 

Self-defence  is  a  natural  act  open  to  every  man,  and 
if  a  person  has  actual  possession  of  goods  or  other 
personal  property,  and  another  wrongfully  attempts  to 
to  take  the  same  from  him  against  his  will,  he  is 
perfectly  justified  in  using  all  force  necessary  for  the 
purpose  of  defending  his  own  possession,  and  preventing 
the  act  of  trespass  or  conversion ;  he  must,  however, 
use  no  more  force  than  is,  under  the  circumstances  of 
the  case,  necessary  (o). 


Recaption, 
definition  of. 


And  even  if  a  person  is  wrongfully  dispossessed  of 
his  goods,  he  has  the  right  of  recaption.  Becaption 
may  be  defined  as  a  remedy  by  the  act  of  the  parly, 
consisting  in  the  right  of  the  true  owner  of  goods  to 


(m)  ffammach  ▼.  WkitCf  5  L.  T.  Rep.  (N.S.)  676 ;  and  see  Vcmghan  t. 
Taff  Vale  Ry.  Co.,  5  H.  &  N.  679. 

(n)  See  Ibid. 

(o)  Broom's  Corns.  218 ;  judgment  in  case  of  Beg.  v.  Wilson,  3  A.  & 
E.  825. 
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follow  them  into  the  hands  of  another,  and  actually 

retake  them  from  that  other  and  repossess  himself 

thereof  (p).    And  a  person  to  exercise  this  right  of  How  a  person 

recaption,  if  the  taker  has  removed  the  goods  on  to  his  JSr^cthl'^^a  ^" 

own  land,  may  enter  thereon  and  take  them,  and  will  recaption. 

commit  no  trespass  in  so  doing;  but  in  exercising 

this  right  he  must  be  careful,  and  not  do  any  act  that 

may  render  him  in  his  turn  aA  aggressor — he  must  not 

use  any  undue  force,  must  not  effect  the  retaking  in 

a  riotous  manner,  and  must  not  commit  a  breach  of  the 

peace. 

But  although  (as  stated  above)  if  a  man  actually 
takes  goods  away,  and  places  them  on  his  land,  the 
owner  may  enter  and  retake  them,  yet  the  mere  fact 
that  goods  which  have  been  actually  wrongfully  taken 
away  are  on  another*s  land  will  not  justify  the  owner 
in  entering  on  such  land  to  retake  them ;  he  must  shew 
how  they  have  got  there.  If,  however,  the  goods  so 
wrongfully  taken  are  found  in  a  fair  or  on  a  common, 
then  the  mere  fact  of  their  being  there  justifies  the 
owner  in  retaking  them  {q). 

w 

When  trespass  to  goods  is  committed,  or  a  conversion  Generally  the 
of  them  takes  place,,  the  person  possessed  of  them  at  ^^^^^/^'^^^g 
the  time  of  the  committing  of  the  wrongful  act  is  at  the  time  of 
generally  the  person  entitled  to  maintain  an  action  ^^'ve^io^n  ia 
in  respect  of  it.    But  in  the  case   of  a  bailment  of  ^^e  person  to 
goods,  there  being  one  interest  in  both  the  bailor  and  ™^  .^^  ^^^^ 
the  bailee,   the  rule  in  the  case  of  many  tortious  of  bailment 
acts  is  that  either  or  both  of  them  may  maintain  an  i|^"yj^^n5 
action  in  respect  of  the  tortious  act  (r).    Thus,  if  goods  bailee  may 
are  let  out  by  A.  to  B.,  and  a  trespass  is  committed  in  ^'^  "^* 
respect  of  them  by  a  third  person,  C,  whereby  they 
are  destroyed  or  permanently  and  materially  damaged, 

(p)  Brown's  Law  Diet.  302. 
(q)  Broom's  Corns.  218,  219. 

(r)  Per  Parke,  B.,  Reg,  v.  Vitioent^  21  L.  J.  (N.C.)  109 ;  sec  also  ante, 
p.  104. 
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B.  may  sne  in  respect  of  the  direct  loss  to  him,  and  the 
bailor  A.,  who  is  entitled  after  the  determination  of 
the  bailment,  may  sne  for  the  ultimate  injury  done  to 
him.  To  entitle  the  bailor,  however,  in  such  a  case 
to  sue,  the  injury  done  must  be  of  a  permanent 
nature  (s). 


Where  the 
bailee  only 
can  sue. 


But  where  a  conversion  takes  place  in  respect  of 
goods  the  subject  of  a  bailment,  and  the  bailee  has  a 
right  to  them  for  some  fixed  and  specific  period  yet 
unexpired,  here  the  bailor  cannot  sue  in  respect  of  the 
conversion,  but  the  action  must  be  by  the  bailee ; 
unless,  indeed,  the  very  conversion  occurs  by  the 
tortious  act  of  the  bailee  which  determines  the  bail- 
ment (t).  Thus,  for  instance,  if  furniture  is  let  out 
for  a  year  by  A.  to  B.,  and  wrongfully  taken  away 
and  appropriated  by  C,  the  bailor  A.  cannot  sue  for 
this  conversion,  for  the  bailee  B.  is  the  person  to  sue ; 
but  if  B.  wrongfully  sells  the  goods  to  C,  who  takes 
possession  of  them,  this  determines  the  bailment,  and 
the  bailor  A.  can  at  once  sue  G. 


Remedy  for 
trespass  to 
goods. 


Remedies  for 
wrongful  con- 
▼ersioD. 


The  legal  remedy  for  a  trespass  was  originally 
either  by  action  of  trespass  for  damages  for  the  direct 
injury  done,  or  an  action  of  trespass  on  the  case  for  the 
injury,  not  direct,  but  consequential,  and  this  was,  in 
fact,  the  only  difierence  in  the  two  forms  of  action. 
The  system  of  pleading  under  the  Judicature  Act, 
1875  (w),  now,  however,  entirely  does  away  with  all 
such  distinctions  (and,  indeed,  this  distinction  of  forms 
of  action  had  ceased  long  before),  and  in  respect  of  a 
trespass  committed  to  goods,  the  proper  remedy  is  by 
an  action  to  recover  damages  for  the  tortious  act. 

With  regard,  however,  to  cases  in  which  the  tortious 


(s)  HcUl  y.  Pickard,  3  Camp.  187  ;  Mean  r.  London  and  South  Western 
Hy.  Co.,  11  C.  B.  (N.S.)  850. 
(0  Fenn  v.  Bittleston,  7  Ex.  159. 
(u)  38  &  39  Vict.  c.  77. 
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act  amounts  not  merely  to  an  act  of  trespass,  but  to 

the  conversion  of  goods,  that  is,  to  the  actual  taking 

away  and  wrongful  appropriation  of  them,  or  where 

goods  are  wrongfully  detained  by  a  person  from  the 

true  owner,  though  all  distinctions  in  the  forms  of 

action  are  now  quite  done  away  with,  yet  it  will  be 

useful  to  note  the  former  remedies  and  the  present 

position.   In  cases  of  conyersion,  the  action  brought  was  Former  action 

an  action  of  trover  (so  called  because  founded  on  the*^^*'®^*'"' 

supposition,  generally  a  mere  fiction,  that  the  defendant 

had  found  the  goods  in  question  (x),  and  the  claim  of 

the  plainti£f  was  not  for  the  return  of  the  goods,  but  to 

recover  the  value  of  them.     In  the  case  of  wrongful 

conversion  now,  though  there  is  no  such  thing  as  an 

action  of  trover,  yet  the  remedy  may  still  well  be  called 

an  action  in  the  nature  of  an  action  of  trover,  being  to 

recover  the  value  of  them  as  formerly. 

But  when  goods  were  wrongfully  detained  from  a  Former  action 
person,  there  was  another  action  that  he  might  bring,  ®^  <*«*»'*'»•• 
called  an  action  of  detinue,  being  to  recover  either 
damages  for  their  detention  or  the  actual  return  of  the 
goods  detained  (y).  It  was  in  the  option  of  the  defen- 
dant, on  a  verdict  against  him,  either  to  return  the 
goods  or  pay  their  value;  but  by  the  Common  Law 
Procedure  Act,  1854  (z),  it  was  enacted  that  the  plaintiff 
might  apply  to  the  Court  or  a  judge  to  order  execution 
to  issue  for  the  return  of  the  particular  goods  without 
giving  the  defendant  the  option  of  retaining  them  on 
paying  their  value,  and  the  Court  or  a  judge  might  at 
discretion  so  order  (a). 

So  now,  therefore,  though  the  Judicature  Act,  1873, 
has,  as  before  stated,  entirely  done  away  with  all  dis- 


(x)  Brown's  Law  Diet.  366. 
(y)  Ibid.  118. 
iz)  17  k  18  Vict.  c.  125. 

(a)  Sect.  78 ;  see  alsopos^,  part  iii.  ch.  i.  pp.  360, 361,  and  particularly 
note  (i)  as  to  relief  always  given  in  Chancery. 

U 
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tinctions  in  forms  of  actions,  yet  an  action  may  still  be 
brought  for  the  return  of  the  goods  detained,  which 
may  well  be  styled  an  action  in  the  nature  of  an  action 
of  detinue. 

Where  an  injury  has  been  committed  to  the  goods 

and  chattels  of  a  person  who  then  dies,  the  right  of 
action  suryives  to  his  executors  or  administrators, 
forming  an  exception  to  the  maxim,  Actio  personalis 
mofitur  eum  persond  {b). 

(6)  4  Edward  3 ;  25  Edward  3 ;  and  43  Edward  3 ;  lec  other  exceptions 
to  the  maxim,  anU^  p.  260,  and  pott,  pp.  338-341. 
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CHAPTEB  IV. 

OF  TORTS  AFFECTma  THB  PEBSON  (c). 

We  have  in  the  two  preceding  chapters  considered  the  Toru  to  the 
subject  of  Torts  to  Property  ;  in  this  and  the  next  m^^,^,. 
chapter  we  proceed  to  the  subject  of  Torts  to  the  Person,  tant  than 
which  may  be  said  to  be  still  more  important  than  torts  ^^^^j, 
affecting  property,  because  eyery  one  does  not  possess 
property  for  a  tort  to  be  committed  in  respect  of ;  but 
these  torts  affecting  the  person  may  equally  be  com- 
mitted on  any  one.    The  different  torts  affecting  the 
person  are  numerous,  and  those  which  may  most  use- 
fully be  considered  appear  to  be  the  following : 

1.  Assault  and  battery. 

2.  False  imprisonment  and  malicious  arrest. 

3.  Malicious  prosecution. 

4.  Libel  and  slander ;  and 

5.  Seduction  and  loss  of  seryices. 

Assault  and  battery  are  always  classed  together  i.  AaaMilt 
because  they  are  acts  closely  connected,  and,  in  fact,  *"^  ^**«T' 
depending  on  each  other,  for  though  an  act  may  be  an 
assault  without  amounting  to  a  battery,  yet  a  battery 
must  comprise  an  assault,  and  so  it  is  most  usual  to  find 
that  an  assault  and  battery  take  place  simultaneously. 
An  assault  may  be  defined  as  the  unlawful  laying  of  Definition  of 
hands  on  another  person,  or  an  attempt  or  offer  to  do  *"  ■•~'*^*- 


(c)  Some  of  the  torts  ranged  under  thia  head  in  the  preient  chapter 
and  the  one  next  following  are  sometimes  styled  Torts  afiecting  the  Repu- 
tation ;  but  it  does  not  appear  neoessary  to  introduce  this  further  diyision 
in  a  work  like  the  present,  as  torts  particularly  affecting  the  reputation 
necessarily  more  or  less  affect  the  person,  for  the  reputation  appertains  to 
the  person. 

V  2 
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a  corporal  hurt  to  another,  coupled  with  a  present 
Definition  of  ability  and  intention  to  do  the  act  (d).  A  battery  may 
a  battery.  -^^  defined  as  the  actual  striking  of  another  person,  or' 
touching  him  in  a  rude,  angry,  reyengeful,  or  insolent 
manner  (e).  We  will  now  proceed  to  notice  the  essen- 
tials to  constitute  an  assault,  and  some  instances  of 
assault ;  and  then  the  essentials  to  constitute  a  battery, 
and  the  distinction  between  the  two  torts  and  their 
combination. 

WhatactiwiU  To  constitute  an  assault  by  a  mere  attempting  or 
to  oonstKate  o£fering  to  do  an  act,  it  is  stated  in  the  definition  that 
an  assault.  there  must  be  a  present  ability  and  intention  to  do  the 
act  attempted  or  offered  to  be  done.  This  means  that 
it  is  not  sufficient  for  a  person  to  offer  to  do  the  act, 
unless  he  apparently  is  both  able  to  and  intends  to  do  it. 
Thus,  "  holding  up  a  fist  in  a  threatening  attitude  suf- 
ficiently near  to  be  able  to  strike ;  presenting  a  gun  or 
pistol,  whether  loaded  or  unloaded,  in  a  hostile  and 
threatening  manner,  within  gun-shot  or  pistol-shot 
range,  and  near  enough  to  create  terror  and  alarm ; 
riding  after  a  man  with  a  whip,  threatening  to  beat 
him,  or  shaking  a  whip  in  a  man's  face,"  are  all  acts  of 
assault  (/),  for  the  person  in  all  these  cases  has  the 
apparent  power  of  doing  the  act  he  threatens  to  do,  and 
the  intention  of  doing  it.  But  if,  in  the  foregoing  in- 
stances, though  the  person  threatens  the  act,  yet  he  has 
not  the  then  present  ability  to  perform  what  he  threat- 
ens, e.g.f  if,  holding  up  his  fist,  he  is  yet  not  near  enough 
to  strike,  or,  presenting  a  gun  or  pistol,  is  out  of  gun- 
shot or  pistol-shot  range,  here  no  assault  is  committed. 
Again,  in  any  of  these  instances,  even  although  the 
person  has  the  ability  to  do  the  act  he  threatens  to  do, 
yet,  if  he  shews  from  his  words  or  conduct  that  he  does 
not  mean  to  do  the  act,  e.g.,  if  he  says,  were  it  not  for 


(d)  See  Brown's  Uw  Diet.  34 ;  Bead  ▼.  Coker,  13  C.  B.  860. 
(f)  Brown's  Law  Diet.  34. 
(/)  Addison  on  Torts,  119. 
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some  event  he  would  strike  or  would  shoot,  here  no 
assault  is  committed  (g). 

The  definition  of  assault  also  shews  that  a  tort  An  auault 
may  be  committed  by  a  mere  touching  or  laying  on  of  ™?^^*jj^y™" 
hands,  and  this  is  so  however  slight  may  be  the  touch-  mere  touching, 
ing,  for  "  the  law  cannot  draw  the  line  between  difierent  "^•^•"  8  *• 
degrees  of  violence,  and  therefore  totally  prohibits  the 
lowest  stage  of  it,  every  man's  person  being  sacred,  and 
no  other  having  the  right  to  meddle  with  it  in  any,  even 
the  slightest  manner  "  (h).    There  are,  however,  some  Except  in  a 
few  acts,  consisting  in  the  touching  of  another  person,  ®^  **^' 
which  from  their  very  nature  are  not  assaults,  e.g.,  if 
one  has  to  push  through  a  crowd,  he  has  of  necessity 
to  touch  others ;  but,  unless  he  does  it  with  roughness 
or  violence,  this  is  no  tort,  but  an  act  which  he  is 
justified  in  doing  ({). 

In  the  foregoing  remarks,  some  instances  of  assault  instances  of 
have  already  been  given.  The  following  acts  have  also  bTaLaulu. 
been  held  to  be  assaults,  and  furnish  apt  instances  : 

The  riding  after  a  person  and  obliging  him  to  run 
away  into  a  garden  to  avoid  being  beaten  (k). 

The  forcing  a  person  to  leave  premises  by  threats  of 
violence  if  he  did  not  do  so  (2). 

Where  two  persons  were  fighting,  and  one  of  them 
accidentally  struck  a  third  person  (m).  This  of  course 
proceeds  upon  the  principle  that  the  person  was  doing 
an  unlawful  act  in  fighting.  Had  he  not  been  doing 
so,  then  he  would  not  have  been  liable  for  what  was  a 


« 


)  Addison  on  Torts,  119, 120. 
3  Bl.  Ck>m.  120,  quoted  in  Broom's  Corns.  674,  675. 
(t)  Addison  on  Torts,  120. 
(k)  Martin  r.  Shoppee,  3  C.  &  P.  373. 
(0  Mead  v.  Coker,  22  L.  J.  (C.P.)  201. 
(m)  James  v.  Campbell^  5  C.  &  P.  372. 
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An  assault 
caanot  be 
committed 
by  a  merely 
passiTe  act. 


pnre  accident ;  so  that  where  a  person  threw  a  stick 
which  accidentally  hit  another,  it  was  held  that  it  was 
fair  to  presume  that  the  stick  was  thrown  for  a  proper 
purpose,  and  therefore  that  defendant  was  not  liable  (n). 

The  cutting  off  of  the  hair  of  a  pauper  in  the  work- 
house by  force  and  against  his  will  (o). 

A  person  cannot  be  guilty  of  an  assault  by  acting  in 
a  merely  passive  manner ;  so  that  where  a  policeman 
obstructed  persons  from  entering  a  room,  it  was  held 
that  this  was  no  assault  by  him  (p). 

The  definition  of  a  battery  (q)  shews  that  the  striking 
or  touching  must  be  in  a  rude,  angry,  reyengefnl,  or 
insolent  manner,  to  constitute  it  a  battery.  If,  there- 
fore, the  touching  is  not  in  this  way,  it  will  only 
amount  to  an  assault. 


Dutinction  The  distinction,  therefore,  between  the  two  acts  of 

^^^ir  *d  «*s*^t  ^^^  battery  may  be  said  to  be  that  the  assault 
a  battery.  is  a  Icsscr  offeuce  than  the  other,  that  there  may  be 
an  assault  without  a  battery,  by  simply  touching  the 
person  of  another  without  any  violence,  or  by  a  threat- 
ening without  the  carrying  out  of  the  threat ;  but  that 
in  every  battery  there  must  have  been  an  assault  pre- 
ceding it,  and  therefore,  in  cases  of  battery,  there  is  a 
combination  of  the  two  torts,  which  are  rightly  de- 
scribed together  as  assault  and  battery. 

Definition  of  Assault  and  battery  may  sometimes  be  of  such  an 
^iJ^i^ii"'^  aggravated  kind  as  to  amount  to  an  actual  wounding  of 
and  will  not  the  pcrsou,  or  to  constitute  the.  offence  called  may- 
hem. Mayhem  (or  maihem)  has  been  described  as  '*  the 


amount  to  it. 


(n)  Alderaon  r.   Waistell,  1  C.  &  K.  358 ;  see  aim  as  to  the  principle 
stated  in  the  above  paragraph,  onto,  p.  286. 
(o)  For90  T.  Skinner,  4  C.  &  P.  239. 
(p)  Jones  V.  WyUe,  1  C.  &  K.  257. 
(7)  Ante,  p.  292. 
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violently  depriving  another  of  the  use  of  snch  of  his 
members  as  may  render  him  the  less  able  in  fighting  to 
defend  himself  or  to  annoy  his  adversary,  e.g,^  the 
catting  off,  or  disabling,  or  weakening  a  man's  hand  or 
finger,  striking  ont  his  eye  or  fore-tooth,  or  depriving 
him  of  those  parts  the  loss  of  which  in  all  animals 
abates  their  courage  "  (r).  But  the  doing  of  an  injury 
that  only  detracts  from  a  person's  appearance  is  not 
considered  as  mayhem,  but  only  as  wounding,  because  it 
does  not  weaken  him,  but  only  disfigures  him. 

Notwithstanding  that  an  assault  or  battery  may  An  action  may 
have  been  committed  abroad,  out  of  the  jurisdiction  of  5*  ^';''«^* 

'  ^  here  for  an 

the    court,  yet   the   party  injured   has   his   remedy  assault  oom- 
here   («) ;  thus,  in  the  case  of  Mostyn  v.  Fabrigas,  ^^  **''^- 
just  cited  below,  it  was  held  that  an  action  might  be  Fdrngaa! 
maintained  against  the  governor  of  Minorca  for  an 
injury  to  the  person  of  the  plaintiff  committed  there. 
And  although,  in  the  case  of  a  tort  committed  abroad, 
it  happens  that  it  could  not,  according  to  the  law  of 
the  country  where  committed,  be  sued  upon  there  until 
after  certain  penal  proceedings  had  been  taken  in  re- 
spect of  it,  yet,  as  that  only  goes  to  the  procedure,  it 
does  not  at  all  affect  the  remedy  here  {t). 

There  are,  however,  many  cases  in  which,  though  an  Auanit  and 
assault  and  battery  may  have  been  committed,  yet  such  ^^elSmM*^ 
acts  may,  under  the  circumstances,  be  justifiable,  and  jnatifiabie. 
such  cases  of  justification  may  chiefly  be  ranged  under 
two  heads,  viz.  (1)  Where  done  in  defence  of  person  or 
property ;  and  (2)  Where  allowed  by  reason  of  the  de- 
fendant's peculiar  position. 

Now,  as  to  defence,  this  is  a  justification  of  a  very  justifiable  in 
extended  nature,  for  not  only  is  a  person  justified  in  d«*«nc«  ©^ 

(r)  Brown's  Law  Diet.  223,  224. 

(s)  Mostyn  y.  Fabrigas^'  1  S.  L.  C.  652 ;  Cowp.  161. 

(0  Sooit  T.  Lord  Seymour^  1  U.  &  C.  210. 
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striking  another  in  his  own  defence,  but  also  in  defence 
of  hnsband,  wife,  child,  relatiye,  or  eyen  neighbour  or 
friend  (f»),  and  as  these  last  terms  are  very  wide,  it 
seems  almost,  if  not  entirely,  correct  to  say  that  a 
person  is  justified  in  assaulting  another  in  defence 
Bat  the  either  of  himself  or  others.    But  the  nature  of  the 

not^bTi^rc'*  assault  and  battery  done  in  defence  must  be  carefnUy 
than  is  neces-  observed,  for  somc  extreme  act  of  defence  being  more 
drcunwtancw!  *^^  ^^  ueccssary  from  the  nature  of  the  assault  it  was 
done  in  defence  of,  is  not  justifiable,  e.g,y  if  one  attempts 
to  hit  another,  that  other  is  perfectly  justified  in  ward- 
ing off  the  blow  and  striking  a  blow  of  the  same 
nature  in  defence,  but  he  is  not  justified  in  using 
some  offensive  weapon,  and  materially  injuring  the 
person,  as  by  striking  with  a  sword  or  knife  (x).  In 
every  case  in  which  justification  on  this  ground  is  set 
up  as  a  defence,  the  original  act  to  prevent  which  it 
was  necessary  to  resort  to  defence  must  be  looked  to, 
and  a  person  is  not  justified  in  going  beyond  mere 
defence,  and  avenging  himself,  as  by  not  being  content 
with  warding  off  a  blow,  but  following  it  up  by  fresh 
and  unnecessary  blows.  Where  a  justification  for  an 
assault  and  battery  is  set  up  on  the  ground  of  defence 
to  the  person,  such  defence  is  called  a  plea  of  8on 
(MsavU  demesne  (y). 

Justifiable  also  Assault  and  battery,  also,  in  defence  of  one's  property, 
*  ro^*  rT^*  ®^  whether  real  or  personal,  is  perfectly  justifiable  (a) ;  for 
if  a  person  attempts  to  dispossess  another  of  his 
goods,  that  other  is  fully  justified  in  using  means  to 
prevent  him  doing  so,  and  laying  hands  on  him  for 
that  purpose.  And  so,  also,  if  the  attempt  is  to  dis- 
possess another  of  his  land,  that  other  is  justified 
in  committing  an  assault  and  battery  for  preventing 


(ii)  Addison  on  Torts,  125,  126. 

(x)  See  Cockroft  y.  Smith,  11  Mod.  43,  quoted  in  Addison  on  Torts,  122. 

(y)  Brown's  Law  Diet.  335. 

(«)  3  Bl.  Com.  120;  Addison  on  TorU,  122 ;  sec  anU-y  pp.  261,  286. 
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the  attainment  of  that  object.  If,  however,  a  person 
obtains  peaceable  entry  on  another's  land,  the  owner  is 
not  justified  in  forthwith  assaulting  him  for  the  pur- 
pose of  ejecting  him  therefrom,  but  he  must  first 
request  him  to  go,  and  then,  if  he  will  not  do  so, 
proceed  to  eject  him,  using  only  as  much  force  as  is 
necessary  (a). 

And  here,  again,  must  be  noticed — as  in  cases  of  Bat  again  the 
defence  of  the  person — that  the  act  in  defence  of  one's  mutt^ot  be 
property  must  not  be  of  an  excessive  character,  for  if  greater  than 

•  i   •  xi_        •  J        xi.        •  A  is  necessary 

it  18  more  than  is  necessary  under  the  circumstances,  ^nder  the 
then  it  is  not  justifiable,  nor  is  it  justifiable  to  do  an  circumsUncefc 
act  in  defence  of  property  which  may  manifestly  tend 
to  injure  the  party  (&).  And  particularly  it  is  pro- 
vided by  statute  (c)  that  any  person  causing  to  be  set, 
or  knowingly  suffering  to  be  set,  upon  his  lands 
any  spring-gun,  man-trap,  or  other  engine  calculated 
to  destroy  life,  with  the  intent  of  destroying  or  doing 
grievous  bodily  harm  to  trespassers,  shall  be  guilty  of 
a  misdemeanor. 

Now,  as  to  assault  and  battery  being  justifiable  by  justifiable  on 
reason  of  a  person's   peculiar  position.      There  are**^*******^*  ^ 
many  cases  in  which  the  law  gives  a  person  a  direct  liar  position, 
power  of  laying  hands  on  the  person  of  another  and 
assaulting  him,  and  a  primary  instance  of  this  may 
be  seen  in  the  chastisement  sometimes  awarded  to 
offenders  by  flogging.    And,  irrespective  of  any  sen- 
tence of  the  law,  a  person,  by  the  relationship  in 
which  he  stands  towards  another,  has  a  justification 
for  assault  and  battery  committed  on  that  person,  e.g,, 
a  father  naturally  has  a  right  to  reasonably  chastise  E.g.,  a  father 
his  children,  and  so,  also,  has  a  master  to  reasonably  J^' hlg'^fJS? 


(a)  Pdkinhom  v.  Wright,  8  Q.  B.  197 ;  per  Parke,  B.,  Harvey  t.  Brydgei, 
14  M.  A  W.  442. 

(6)  Collins  V.  Henison,  Say.  138. 

(r)  24  &  25  Vict.  c.  100,  s.  31,  re-enacting  7  &  8  Geo.  4,  c.  18. 
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chastifie  his  apprentices,  and  a  schoolmaster  his  scholars, 
but  the  chastisement  must  not  be  excesssive  (d).  A 
master  or  captain  of  a  ship  has  also  a  right  by  virtue 
of  his  position  to  imprison  or  reasonably  chastise  any 
of  the  sailors  who  behave  in  a  mntinoos  or  disorderly 
manner,  or  refuse  or  neglect  to  obey  his  lawful  and 
proper  orders,  but  any  chastisement  must  be  reason- 
able (e);  and  a  beadle,  or  other  person  employed  in 
that  capacity  in  a  place  of  worship,  is  justified  in 
Uying  hands  on  and  forcibly  removing  from  that  place 
any  person  who  by  his  conduct  is  disturbing,  the  con- 
gregation (/). 

Malice  is  not  It  neccssarily  appears  that  in  actions  for  assault  and 
fn  aMaait^  battery  it  is  not  at  all  essential  that  malice  should 
and  battery,  exist.  Malicc  may,  of  course,  be  shewn,  and  may 
operate  to  inflame  the  injury  done,  and  increase 
the  amount  of  the  damages;  but  a  wanton,  or 
thoughtless,  or  negligent  act,  without  the  slightest 
malicious  intent,  may  equally  constitute  an  assault 
and  battery. 

An  assault  and      Assault  and  battery  may  also  be  committed  indirectly 

be^committed  ^  ^®^^  *®  directly ;  thus,  where  the  defendant  threw 
indirectly.  a  lighted  squib  which  fell  on  a  stall  in  the  street,  and 
the  keeper  of  the  stall  for  his  own  protection  threw  it 
off,  and  it  then  exploded  and  injured  the  plaintiff,  it  was 
held  that  the  defendant,  the  original  thrower,  was  liable, 
for,  that  a  person  is  liable  for  the  natural  and  probable 
consequences  of  his  own  act  (ff).  So  if  a  person  in  the 
street  whips  another's  horse,  and  thus  causes  him  to  run 
over  or  otherwise  injure  any  one,  such  person  is  liable 
for  the  assault  and  battery  thus  committed  (h), 

(d)  See  hereon  Wirderbum  v.  BrookSy  2  C.  &  K.  16. 

(«)  Bnmghton  v.  Jackaan^  21  L.  J.  (Q.B.)  265 ;  Noden  ▼.  Ji^mson^  20 
L.  J.  (Q.B.)  95. 

(/)  Burton  ▼.  Hauony  10  H.  &  W.  105 ;  WUUama  r.  6kmstery2B.  &C. 
699. 

0;)  Scott  T.  Sheppard,  1  S.  L.  C.  466 ;  2  Blackstone,  892. 

(A)  Addison  on  Torts,  41,  42. 
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A  person  may  proceed  either  civilly  or  criminally  in  Remedies  in 

respect  of  an  assault,  and  the  period  of  limitation  for  usauit  and 
bringing  any  action  in  respect  of  snch  a  tort  is  fonr  ^^^u- 
years  (i).  It  has  already  been  noticed,  however,  in 
considering  the  subject  of  torts  generally,  that  sentence 
will  not  be  passed  in  a  prosecution  for  an  assault  if  an 
action  for  the  same  assault  is  also  pending ;  that  if  a 
conviction  on  summary  proceedings  takes  place  that 
bars  further  civil  proceedings ;  and  that  if  a  magistrate 
dismisses  a  charge  ofiassault  his  certificate  of  dismissal 
will  operate  to  bar  any  further  proceedings,  civil  or 
criminal,  in  respect  of  it  (k) 

If  a  man  assaults  his  wife,  she  has  no   right  of  a  wife  cannot 
action  against  him,  her  remedy  being  to  prosecute  him,  ^^^^  ^^  respect 
or  to  apply  for  him  to  be  bound  over  to  keep  the  peace,  ©fa  tort  com- 
or  the  assault  and  battery  may  constitute  cruelty  J^n^  ^ye^ 
sufficient  to  obtain  a  separation  order  under  the  Matri-  tore, 
monial  Causes  Act,  1878  (7),  or  to  found  proceedings  for 
judicial  separation.    It  has  been  recently  decided  that  Even  though 
no  action  is  maintainable  by  a  divorced  wife  against  ^bu^Jd^a  ^ 
her  former  husband  for  an  assault  and  battery  committed  diyoroe. 
during  the  coverture  (m).  What  is  stated  in  this  para- 
graph applies  not  only  to  assault  and  battery  but  to  any 
tort  under  such  circumstances. 

False  imprisonment  may  be  defined  as  some  unlaw-  ii.  False 
ful  detention  of  the  person,  either  actuaUy  or  construe-  aXiU^ofc^ 
tively  (n).    The  difference  between  an  actual  and  con-  Dutinction 
structive  detention  of  the  person  is  this,  that  while  an  ^«J^««°  »° 

*     ,  ,  _     actual  and  a 

actual  detention  is  a  detention  by  forcible  means,  the  constructiye 
constructive  is  not,  but  may  consist  in  a  mere  show  of  <i«*«'»*>o^- 
authority  or  force,  e.g.,  if  an  officer  informs  a  man  that 
he  has  a  legal  process  against  him  and  that  he  must 


(0  21  Jac  1,  c.  16,  s.  3. 

(k)  Ante,  pp.  250,  251. 

(0  41  Vict.  c.  19. 

(m)  PhiUips  y,  Barnett,  L.  R.  1  Q.  B.  Diy.  436 ;  45  L.  J.  (Q.B.)  277. 

(n)  See  Broom's  Corns.  709,  710. 
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accompany  him,  and,  accordingly,  althongli  no  hand  ib 
laid  on  him,  he  goes  with  the  officer,  this  amounts  to 
an  imprisonment  (o). 

impriaonment       It  being,  therefore,  understood  what  will  constitute 
able?  ^^^  '     a  false  imprisonment,  we  will  proceed  to  consider  par- 
ticular cases  in  which  imprisonment  is  allowed  by  the 
law,  so  that  it  will  not  be  a  false  but  a  justifiable  and 
proper  imprisonment. 

Detention  by  a      Firstly,  it  may  be  noticed  that  there  are  various  per- 
pewon  be<»u8e  g^j^g  ^j^q  ^j^^  fj^^j^  ^jj^gjj.  position,  naturally  justified  in 

as  a  father,  detaining  certain  persons  to  whom  they  stand  in  a 
peculiar  relation,  e.ff.,  a  father  his  child,  a  husband  his 
wife,  or  a  commanding  officer  his  inferior. 

Detention  for       Secondly,  for  criminal  offences,  persons  are  liable  to 
a  criminal        [j^  arrested  and  imprisoned,  in  some  cases  only  by  a 

offence  x  '  J        J 

warrant  from  competent  authority  for  that  purpose, 
and  in  some  cases  by  any  one  without  any  warrant 
at  all. 

Definition  of        A  warrant  is  a  precept  under  hand  and  seal  to  an 
a  warrant  and  Qf^QQ^  to  arrest  an  offender  to  be  dealt  with  according: 

mode  of  acting  «^ 

thereunder,  to  due  coursc  of  law  (p).  It  is  obtained  on  application 
to  a  magistrate  or  justice,  and  is  then  delivered  to  a 
constable  who  makes  the  arrest,  having  it  with  him  at 
the  time  to  produce  if  required,  as  if  he  has  not  so  got 
it  with  him  he  stands  in  the  same  position  as  if  there 
were  no  warrant  (j). 

As  to  the  If  a  justice  does  an  act  within  his  jurisdiction,  e,g,^ 

jusUoM.  ^^      granting  a  warrant  to  arrest  an  offender  in  respect  of 

an  act  for  which,  had  he  been  guilty,  the  justice  would 

have  had  full  power  to  grant  it,  he  is  not  liable  to  any 

(o)  Grainger  v.  BUI,  4  B.  &  C.  212 ;   Wood  v.  Lane,  6  C.  &  P.  774. 

(p)  Brown's  Law  Diet.  383. 

(9)  Galliard  y.  Laxion,  31  L.  J.  (M.C.)  123. 
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action  in  respect  of  it,  unless  the  act  was  done  mali- 
ciously, and  without  reasonable  and  probable  cause  (r) ; 
but  if  he  does  an  act  without  jurisdiction,  e.g,y  sending 
an  offender  to  prison,  where  he  has,  even  although 
the  offender  were  guilty,  no  power  to  imprison,  he 
is  liable  quite  irrespectiye  of  malice;  but  no  action 
can  be  brought  against  him  in  respect  of  it  until 
after  the  conviction  has  been  quashed  (a).  No  ac-  A  month's 
tion  can,  however,  be  brought  against  a  justice  for  b^given  before 
anything  done  by  him  in  the  execution  of  his  office,  action, 
until  one  calendar  month's  notice  in  writing  is  given  to 
him,  with  particulars  of  the  intended  action  (^),  and 
he  has  then,  before  the  action  is  commenced,  a  right  to 
tender  to  the  person  injured  a  sum  of  money  by  way  of 
amends,  and,  after  action,  to  pay  such  sum  into  court 
either  in  addition  to  the  previous  tender  or  instead  of 
the  previous  tender ;  and  if  such  sum  is  not  accepted 
by  the  plaintiff,  the  fact  of  the  tender  and  payment 
into  court  may  be  given  in  evidence  at  the  trial,  and 
the  jury,  if  of  opinion  that  the  plaintiff  is  not  entitled 
to  damages  beyond  the  sum  so  tendered  and  paid  into 
court,  shall  give  a  verdict  for  the  defendant,  and  the 
defendant's  costs  shall  be  paid  out  of  the  amount, 
and  the  balance,  if  any,  paid  to  the  plaintiff  (u). 
Any  right  of  action  against  a  justice  for  anything  statute  barred 
done  by  him  in  the  execution  of  his  office,  is  statute  ^"^jj" 
barred  after  six  months  from  the  date  of  the  act  com- 
plained of  having  been  committed. 

A  constable  doing  an  act  in  pursuance  of  a  legal  war-  Ab  to  the 
rant  is  not  liable  to  an  action  for  false  imprisonment,  J,**^*^ye^ 
but  if  the  warrant  were  granted  without  jurisdiction 
then  the  law  was,  formerly,  that  he,  in  the  same  way  as 
the  justice  granting  it,  and,  indeed,  all  persons  con- 
cerned in  its  execution,  was  liable  to  an  action  for 


(r)  ll&12Vict.  C.44,  8.  1. 
(«)  Sect.  2. 
(«)  Sect.  9. 
(tt)  Sect.  11. 
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Special  pro*     false  imprisonment.    A  constable  is,  however,  in  snch 
OT(!tectk>n*^**'  a  case  now  protected,  it  being  provided  that  no  action 
when  acting     shall  be  brought  agaiiist  him  before  demanding  a  copy 
under  a  war-    ^£  jj^^  warrant  onder  which  he  acted,  and  that  if  that 
is  given,  then,  although  the  person  aggrieved  may  bring 
his  action  against  the  constable  and  the  justice  grant- 
ing the  warrant,  the  production  of  such  warrant  shall 
Heisiunaiiy   entitle  the  constable  to  a  verdict  (x).     A  constable, 
noU«>*bcfore    ^^®^  liable  to  an  action  in  respect  of  anything  done 
action.  in  the  execution  of  his  office,  is  entitled  to  notice  before 

action  brought  (y). 

The  penon  A  porson  who  lays  a  complaint  before  justices,  and 

warranU8*not  thereupon  obtaius  a  warrant,  is  not  liable  to  an  action 
liable  for  false  for  false  imprisonment,  though  it  turns  out  that  the 
bT^y'Sr''  compkint  was  erroneous,  or  there  was  no  jurisdiction 
for  malicious  for  the  granting  of  the  warrant  (z).  He  may,  however, 
prosecution.     gQmetimes  be  liable  for  malicious  prosecution  (a). 

Cases  in  which  A  coustablc  may  not  generally  arrest  another  without 
maTarrest  ^  Warrant  for  that  purpose,  but  there  are  some  special 
without  war-  cases  in  which  he  may.  Particularly  he  may  do  so  when 
he  sees  a  felony  committed,  or  has  reasonable  ground  for 
suspecting  that  a  felony  has  been  committed,  and  also 
reasonable  ground  to  suspect  that  the  person  he  arrests 
is  the  committer  of  the  felony  (b).  If  a  person  makes 
a  reasonable  charge  of  felony  against  another,  a  con- 
stable is  justified  in  arresting  such  alleged  culprit  and 
is  not  liable  to  any  action  for  false  imprisonment  for 
so  doing,  though  the  person  making  the  complaint  and 
requiring  the  arrest  may  be  so  liable  (c).  The  follow- 
ing are  also  cases  in  which  a  constable  is  justified  in 


(x)  24  Geo  2,  c.  44,  s.  6. 

(y)  See  Addison  on  Torts,  715,  716. 
(«)  Broom's  Corns.  718. 
(a)  As  to  which  seeposf,  pp.  308-310. 

(6)  He  may  not,  however,  arrest  without  warrant  merely  on  suspicion 
of  a  misdemeanor, 
(c)  Broom's  Corns.  715,  716. 


rant. 
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arresting  without  warrant :  Where  an  assanlt  is  com- 
mitted in  his  presence,  or  to  preyent  a  breach  of  the 
peace  (d) ;  where  a  person  is  fonnd  committing  mali- 
cious injuries  to  property  (e) ;  where  a  person  is  found 
committing  an  indictable  offence  in  the  night  between 
the  hours  of  nine  p.m,  and  six  a.h.  (/) ;  where  a  person 
is  found  collecting  a  crowd  round  another's  house,  or 
continually  ringing  another's  bell,  because  such  acts  are 
likely  to  lead  to  a  breach  of  the  peace  (g). 

A  priyate  person  may  also  in  some  few  cases  arrest  A  private 
another,  and  not  be  liable  to  any  action  for  false  im-  f^^^-^ 
prisonment.    Particularly  he  may  do  so  if  he  sees  a  wrestmg 
felony  committed,  or  if  a  felony  has  been  actually  com-  .ome  few  cues, 
mitted  and  he  has  just  and  reasonable  cause  for  suspect-  "  when  he 

____  Bees  ft  xelouv 

ing  the  person  he  arrests  to  be  guilty  of  it.  There  is,  committed, 
howeyer,  a  great  distinction  between  an  arrest  without 
warrant  in  respect  of  a  felony,  by  a  constable  and  by  a 
private  individual,  for  «« in  order  to  justify  the  privkte 
indiyidual  in  causing  the  imprisonment,  he  must  not 
only  make  out  a  reasonable  ground  for  suspicion,  but 
he  must  proye  that  afdany  has  custuaMy  been  committed 
by  some  person  or  another,  and  that  the  circumstances 
were  such  that  any  reasonable  person  acting  without 
passion  or  prejudice  would  haye  fairly  suspected  that 
the  plaintiff  had  committed  it  or  was  implicated  in  it ; 
whereas  a  constable,  haying  reasonable  grounds  to 
suspect  that  a  felony  has  been  committed,  although  in 
fact  none  has  teeny  is  authorized  to  detain  the  person 
suspected  until  he  can  be  brought  before  a  justice  of 
the  peace  to  haye  his  conduct  inyestigated  (A). 

A  priyate  person  may  also  arrest  another  actually  Or  to  prerent, 
fighting  in  the  streets,  to  preyent  the  continuance  of  a  » contiJioance 

the  peace. 

(d)  Addison  on  Torts,  135. 
(0  24  k  25  yict.  c.  97,  s.  61. 
if)  14  &  16  Vict.  c.  19. 
(g)  Addison  on  Torts,  136. 
(A)  Ibid.  132-134. 
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SpecUi  powers  breach  of  the  peace  (t).  And  if  a  pawnbroker  to  whom 
M  to^rTMt.*"  *^y  property  is  offered  has  reasonable  gronnd  for  be- 
lieving that  an  offence  has  been  committed  in  respect 
of  it,  he  is  justified  in  arresting  the  person  offering 
snch  property,  and  taking  him  and  the  property  before 
a  justice  of  the  peace  (k). 


Detention  in 
ciril  cases. 


Contempt  of 
court. 


Thirdly.  In  civil  cases  persons  are  sometimesJdable 
to  be  arrested  and  imprisoned. 

Imprisonment  by  reason  of  contempt  of  court  may 
be  ranged  under  this  head,  although  of  course  it  may 
equally  occur  in  criminal  cases.  Contempt  of  court 
consists  in  any  refusal  to  obey  an  order  or  process  of  a 
court  of  competent  jurisdiction,  or  in  offending  against 
particular  statutes  which  render  such  offending  a  con- 
tempt of  court,  or  in  interfering  with  or  violating 
established  rules  of  court,  or  in  behaving  in  a  dis- 
respectful or  improper  manner  towards  the  court  or 
any  judge  or  officer  thereof  (Z).  Instances  of  contempt 
are  easy  to  find,  e.g.,  non-obedience  to  a  judgment  for 
specific  performance,  or  an  injunction  granted  by  the 
High  Court  of  Justice,  or  the  interfering,  by  marrying 
or  otherwise,  with  a  ward  of  the  court,  or  by  threaten- 
ing a  witness,  so  as  to  prevent  him  giving,  or  to  inti- 
midate him  in  giving,  his  evidence  (m). 


Imprisonment  Imprisonment  for  debt  is  said  to  be  abolished  (n),  but 
stni  occu™*^  nevertheless  it  may  occur  in  various  cases.  The  Act 
32  &  33  Vict,  upon  this  subject  is  the  Debtors  Act,  1869  (o),  which 
enacts  that,  with  the  exceptions  thereinafter  mentioned, 
no  person  shall  after  the  commencement  of  the  Act  (p) 


c.  62. 


(i)  Addison  on  Torts,  135. 
Ik)  24  &  25  Vict.  c.  96,  s.  103. 

(0  Brown's  Law  Diet.  80.    See  also  Beg.  r.  CastrOj  L.  R.  9  Q.  B.  219. 
(m)  See  hereon,  Snell's  Principles  of  Equity. 

(n)  See  the  title  of  32  &  33  Vict.  c.  62,  "  An  Act  for  the  abolition  of 
imprisonment  for  debt,"  &c 
(o)  32  &  33  Vict.  c.  62. 
(p)  1  January,  1870. 
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be  arrested  or  imprisoned  for  making  defanlt  in  pay- 
ment of  a  snm  of  money  (q).  The  exceptions  are  as 
follows : 

1.  Default  in  payment  of  a  penalty,  or  snm  in  the  Six  cases  of 
nature  of  a  penalty,  other  than  a  penalty  in  respect  of  J^^  **"^ 
any  contract. 

2.  Defanlt  in  payment  of  any  snm  recoyerable  sum- 
marily before  a  justice  or  justices  of  the  peace. 

3.  Default  by  a  trustee  or  person  acting  in  a  fidu- 
ciary capacity,  and  ordered  to  pay  by  a  Court  of  Equity 
any  sum  in  hia.  possession  or  under  his  control. 

4.  Default  by  a  solicitor  in  payment  of  costs  when 
ordered  to  pay  costs  for  misconduct  as  such,  or  in  pay- 
ment of  a  sum  of  money  when  ordered  to  pay  the  same 
in  his  character  of  an  officer  of  the  court  making  the 
order, 

5.  Default  in  payment  for  the  benefit  of  creditors  of 
any  portion  of  a  salary  or  other  income  in  respect  of 
the  payment  of  which  any  court  haying  jiirisdiction  in 
bankruptcy  is  authorized  to  make  an  order. 

6.  Default  in  payment  of  sums  in  respect  of  the 
payment  of  which  orders  are  in  this  Act  authorized  to 

be  made.    It  is  provided,  howeyer,  that  in  all  or  any  of  in  which, 
these  excepted  cases  no  person  shall  be  imprisoned  for  fmpriMnment 
a  longer  time  than  one  year,  and  nothing  in  the  section  is  not  to  be 
is  to  alter  the  efiect  of  any  judgment  or  order  of  any  one^ear?** 
court  for  payment  of  money,  except  as  regards  the 
arrest  and  imprisonment  of  the  person  making  default 
in  paying  such  money  (r). 

With  regard,  howeyer,  to  the  exceptions  aboye  num- 
bered 3  and  4,  it  is  now  provided  by  the  Debtors 
Act,  1878,  that  the  Court  or  judge  may' inquire  into 

iq)  32  &  33  Vict.  c.  62,  8.  4. 
(r)  Ibid. 
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the  circumstances  of  the  case,  and  is  to  have  a  discre- 
tionary power  as  to  imprisoning  (s). 

Alio  power  to      In  addition  to  the  foregoing  cases,  the  same  Act  also 
commit  to       provides  that  any  person  making  default  in  payment  of 
weeks  on  proof  any  debt,  or  instalment  of  any  debt,  dne  from  mm  m 
of  means.        pursuance  of  any  order  or  judgment,  may  be  committed 
to  prison  for  a  term  not  exceeding  six  weeks,  on  its 
being  proyed  that  he  has  or  has  had  since  the  date  of 
the  order  or  judgment  the  means  to  pay  the  sum  in 
respect  of  which  he  has  made  default,  and  has  refused 
or  neglected,  or  refuses  or  neglects,  to  pay  the  same  (t). 
The  application  to  commit  to  prison  under  this  provi- 
sion is  made  by  a  summons  called  a  judgment  summons, 
and  in   the  superior  courts  is  made  to  a  judge   in 
chambers.    In  an  inferior  court,  it  must  be  made  in 
open  court  before  the  judge  or  his  deputy  (u). 

When  a  defen-  The  Debtors  Act,  1869,  also  contains  an  enactment 
dant  in  a  ciTii  ^^  ^q  (be  arrcst  of  a  defendant  in  a  case  totally  distinct 
armt^*^  and  apart  from  imprisonment  for  debt,  it  being  pro- 
vided (a;)  that  where  the  plaintiff  in  any  action  in  any 
of  her  Majesty's  superior  courts  of  law  proves  at  any 
time  before  final  judgment  by  evidence  on  oath  to  the 
satisfaction  of  a  judge  of  one  of  those  courts  that 
(1)  the  plaintiff  has  good  cause  of  action  against  the 
defendant  to  the  amount  of  £50  or  upwards,  (2)  that 
there  is  probable  cause  for  believing  that  the  defendant 
is  about  to  quit  England  unless  he  is  apprehended,  and 
(3)  that  the  absence  of  the  defendant  from  England 
will  materially  prejudice  the  plaintiff  in  the  prosecution 
of  his  action  (y),  the  judge  may  order  such  defendant 


(a)  41  k  42  Vict.  c.  54.    This  Act  came  into  operation  on  its  pasimg 
13th  August,  1878. 
(0  32  &  33  Vict.  c.  62,  s.  5. 
(tt)  Sect.  5. 


g)  Sect.  6. 


j)  This  being  a  matter  very  difficult  to  prore,  orders  for  the  arrest  of  a 
defendant  under  this  section  are  not  at  all  frequently  granted. 


OF  TORTS  AFFEGTma   THE  PERSON.  307 

to  be  arrested  and  imprisoned  for  a  period  not  exceed- 
ing six  months,  nnless  and  nntil  he  has  sooner  given 
the  prescribed  security,  not  exceeding  the  amonnt 
claimed  in  the  action,  that  he  will  not  go  out  of  Eng- 
land without  the  leave  of  the  Court.  Where  the  action 
is  for  a  penalty,  or  sum  in  the  nature  of  a  penalty,  other 
than  a  penalty  in  respect  of  any  contract,  it  is  not 
however  necessary  to  prove  that  the  absence  of  the 
defendant  from  England  will  materially  prejudice  the 
plaintiff  in  the  prosecution  of  his  action,  and  the  security 
given  (instead  of  being  that  the  defendant  will  not  go 
out  of  England),  is  to  be  to  the  effect  that  any  sum  re- 
covered against  the  defendant  in  the  action  shall  be 
paid,  or  that  the  defendant  shall  be  rendered  to  prison. 

If  a  person  obtains  an  order  for  arrest  under  the  Malicioiu 
foregoing  provision  by  any  false  statement  or  wrongful  *"***• 
suppression  of  facts,  he  may,  in  addition  to  the  false 
imprisonment,  be  liable  to  an  action  for  malicious 
arrest.  Malicious  arrest  may  be  described  or  defined 
as  a  tortious  act  consisting  in  the  malicious  (z)  arrest 
of  another  without  reasonable  or  probable  cause. 

It  will  be  noticed  that  the  provision  as  to  the  arrest  Dutinction 
of  a  defendant  is  quite  distinct  and  different  from  the  ^i'^^"'*  f"*"* 

±  ana  imprison* 

foregoing  provisions  as  to  imprisonment  for  debt ;  in  the  ment. 
former  there  is  an  action  and  a  judgment,  or  order  for 
payment,  and  the  object  of  the  imprisonment  is  to  get 
satisfaction  of  it ;  in  the  latter  there  is  no  debt  ad- 
judged by  the  Court  to  be  due,  and  the  object  is  to 
prevent  the  defendant  from  leaving  the  country.  The 
student  should  carefully  remember  this  distinction,  as 
it  is  important  (a). 

(2)  Using  the  word  '*  malicious ''  in  the  sense  ascribed  to  malice  in  law, 
post,  p.  308. 

(a)  It  seems  that  since  the  Jadicatare  Acts,  1873  and  1875,  the  practice 
at  Common  Law  and  in  Equity  in  respect  of  the  arrest  of  a  debtor  00 
mesne  process  is  assimilated,  and  a  writ  of  n^  exeat  in  respect  of  an  equit- 
able debt  will  not  be  granted  unless  the  applicant  brings  his  case  within 
the  terms  of  the  6th  section  of  the  Debtors  Act,  1839:  Droter  1.  Beyer, 
49  L.  J.  (App.)  37. 

X  2 
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III.  Malicious 
prosecution. 


Three  essen- 
tials in  an 
action  for 
malicious 
prosecution. 


Difference 
between  malice 
in  law  and 
malice  in  fact. 


Malice  in  law 
is  all  that  is 
required  to 
eiist  in 
malicious 
prosecution. 


Malicious  prosecution  may  be  defined  as  a  tortious 
act  consisting  in  the  unjust  and  malicious  prosecution 
of  one  for  a  crime,  or  the  unjust  and  malicious  making 
one  a  bankrupt  without  any  reasonable  or  probable 
cause  {b). 

There  are  three  essentials  necessary  to  entitle  a 
person  to  maintain  an  action  for  malicious  prosecution, 
viz.:  1.  Malice  on  the  part  of  the  defendant;  2.  The 
absence  of  any  reasonable  and  probable  cause  for  the 
prosecution  (c) ;  and  3.  That  the  prosecution  was  deter- 
mined in  the  plaintiffs  favour  if  from  its  nature  it  was 
capable  of  being  so  determined  (d). 

As  to  the  first  essential,  viz.,  malice,  it  is  important 
to  properly  understand  the  meaning  of  the  word. 

Malice  is  said  to  be  of  two  kinds,  yiz.,  malice  in  law 
and  malice  in  fact  (e).  The  latter  means  what  we 
ordinarily  understand  by  the  term,  and  consists  of 
some  act  of  spite  either  against  some  particular  in- 
dividual or  the  public  at  large ;  but  the  former  does 
not  simply  mean  ill-will  against  a  person  or  the  public 
at  large,  but  signifies  a  wrongful  act  done  intentionally, 
without  any  just  cause  or  excuse,  e.g.,  the  unwarrant- 
able striking  of  a  blow  likely  to  produce  death ;  for,  in 
such  cases,  there  is  no  necessity  to  prove  any  particular 
spite  or  ill-will,  for  the  act  speaks  for  itself  (/).  Now, 
the  malice  that  is  required  to  exist  to  support  an  action 
for  malicious  prosecution  is  only  of  this  latter  kind  (g) ; 
so  that,  in  saying  that  malice  is  an  essential,  it  is  not 
meant  that  any  particular  spite  or  ill-will  must  be 


(6)  Brown*s  Law  Diet.  224. 

(c)  See  as  to  these  two  essentials  per  Williams,  J.,  in  BaH>err. 
7  C.  B.  (N.S.)  186. 

(d)  Barber  t.  LessUer,  7  C.  B.  (N.a)  186 ;  Baaeb^  r.  Matthetet,  L.  B. 
2  C.  P.  684. 

(e)  Per  Bailey,  J.,  in  Bromage  t.  Proaaer^  4  B.  &  C.  255. 
(/)  Brown's  Law  Diet.  224 ;  Broom's  Coms.  723,  724. 

(^)  Per  Parke,  J.,  in  Mitchell  v.  Jenkins^  5  B.  &  A.  595 ;  Broom's  Coma. 
729. 
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shewn  to  have  existed,  but  simply  that  there  was  the 
intentional  doing  of  a  wrongful  act. 

The  second  essential,  yiz.,  the  absence  of  any  reason-  whether  there 
able  or  probable  cause,  is  important,  and  what  is  reason-  ^"  '**J??J^^* 
able  and  probable  cause  is  a  question  to  be  determined  cause  so  as  to 
by  the  judge  on  the  circumstances  of  every  particular  P«^«"* *P'o- 
case  (h),  for  there  may  be  many  cases  in  which,  though  malicious  is  a 
a  person  fails  to  sustain  his  accusation,  yet  there  may  t|J**'^5°/*in 
have  been  very  good  grounds  for  the  institution  of  his  each  particular 
proceedings,  for  he  may  have  been  compelled  to  with-  *^***' 
draw  from  such  proceedings  by  reason  of  inability  to 
find  his  witnesses,  the  death  of  a  material  witness,  or 
other  circumstances  (t). 

Although  a  prosecution  at  the  outset  may  not  be  A  prosecution 
malicious,  yet  it  may  afterwards  become  so  by  reason  "®*  **  ,*.**?  °^*' 

'  tf  J  J  set  maliciouB 

of  the  continuance  of  it  after  positive  knowledge  of  the  may  become 
innocence  of  the  accused  (k).  ^' 

The  third  essential,  viz.,  that  the  prosecution  was  a  person 
determined  in  the  plaintiff's  favour  if  it  was  capable  of  ja^io*  ■«• 

■^  ^  for  malicious 

being  so  determined,  scarcely  calls  for  any  comment  prosecution  if 
here.    From  it  it  will  be  seen  that  if  a  person  has  been  '^*"  VJ  * 

■II        f    1-  t       conTicnon  on 

actually  convicted,  or  has  been  actually  adjudicated  a  it  standing 
bankrupt,  he  cannot  maintain  this  action  whilst  the  *^**'"'  ^™- 
conviction  or  adjudication  stands  against  him,  for  that 
furnishes  at  once  irrebuttable  evidence  of  reasonable 
and  probable  cause.  To  entitle  a  person,  therefore,  in 
such  a  case,  to  maintain  his  action,  he  must  shew  that 
the  conviction  or  adjudication  has  been  reversed  or 
superseded  (Z). 

The  malicious  prosecution  of  a  civil  action,  though  No  action  lies 
without  any  reasonable  or  probable  cause,  does  not  have  pr'^^^*^^^^^^^^ 

— a  civil  action. 

(A)   Wataon  v.  Whitmore,  14  L.  J.  Ex.  41 ;  see  Low  r.  Coilum,  Ir.  Reps. 
2  Q.  B.  D.  15 ;  Broom's  Coms.  729. 
(t)   Wiilatu  T.  Ihylor,  6  Bing  186;  Addison  on  Torts,  614. 
(*)  Per  Cockburn,  C.J.,  in  FUz-John  v.  Mackiwkr^  30  L.  J.  (C.P.)  264. 
(/)  Addison  on  Tortn.  207,  208. 


310 


OF  T0BT8  AFFECTING  THE  PERSON. 


Nor  by  a 
Bubonlinate 
against  his 
officer  for 
bringing  him 
to  court- 
martial. 


the  same  effect  as  the  malicious  criminal  prosecution  or 
the  malicious  obtaining  of  an  adjudication  in  bank- 
ruptcy, and  no  action  will  generally  lie  in  respect  of 
it.  No  action,  also,  will  lie  by  a  subordinate  for 
malicious  prosecution  against  his  commanding  officer 
for  bringing  him  to  court-martial  (w). 

(m)  See  generaUy  hereon,  Addison  on  Torts,  199-212. 
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CHAPTER  V. 

OF  T0BT8  AFFEGTINa  THB  FIEBSOTS^ (continued). 

In  the  same  way  that  the  torts  of  assatdt  and  battery  iv.  Libel  and 
are  usnally  classed   together,  so  also  frequently  are*^*^^'^' 
those  of  libel  and  slander;  but  there  are  many  and 
material  distinctions  between  the  two  torts,  and  it  will 
be  advisable  to  consider  the  subject  in  the  following 
manner : 

1.  The  law  particularly  as  to  libel. 

2.  The  law  particularly  as  to  slander. 

3.  The  differences  between  libel  and  slander. 

Libel  may  be  defined  as  a  tortious  act,  consisting  in  Deaaition  of 
the  malicious  defamation  of  another,  made  public  by  '*^^' 
writing  or   printing,  or  pictures  or  effigy,  in  such  a 
manner  as  to  expose  him  to  public  hatred  or  contempt, 
ridicule,  reproach,  or  ignominy  (n).    As  an  assistance 
to  this  definition,  and  as  tending  to  shew  what  acts 
will  be  libellous,  it  may  be  stated  that  everything  in 
writing,  or  printing,  or  any  picture  or  effigy,  which 
tends  to  imply  reproach  to  any  person,  or  to  in  any  way 
derogate  from  his  character  by  imputing  to  him  any 
bad  actions  or  vicious  principles,  or  to  abridge  his  com- 
forts or  respectability,  will  amount  to  a  libel,  even  To  entitle  a 
although  practically  and  substantially  the  libel  com-  maintei'nan 
plained  of  may  not  have  caused  the  plaintiff  any  special  action  for  a 
or  pecuUar   damage,  or,  indeed,  any  real   damage  at  ||,^^,jl;;  ^Jlt 
all  (o),  by  which  is  meant  that,  even  without  proof  of  it  ahoaid  have 


caused  him 
any  special 


(n)  See  various  definitions  from  which  this  is  compiled  given  in  Starkie  mj^i^J* 
on  Slander  and  Libel,  3,  4. 

(o)  Starkie  on  Slander  and  Libel,  151-172. 
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special  damage,  the  plaintiff  may  be  entitled  to  a  yerdict 
and  nominal  damages,  though,  of  course,  in  eyery  case, 
proof  of  special  injury  done  to  him  by  the  libel  will 
tend  to  increase  the  amount  of  the  damages  that  will  be 
awarded  by  the  jury. 

insUnces  of  Very  many  instances  of  words  held  to  be  libellous 
to^be  liuiious.  flight  be  enumerated,  and  a  few  may  usefully  be 
giyen.  In  one  case  it  was  held  that  to  write  or  print  of 
a  person  that  he  was  a  swindler  was  a  libel  (p) ;  in 
another  that  to  write  of  a  person  that  he  was  a  black 
sheep  or  a  blackleg  was  a  libel  (j) ;  and  in  another  that 
to  write  of  a  person  that  he  had  been  blackballed  on 
an  election  for  members  of  a  club  was  libellous  (r). 
There  may  also  be  many  cases  in  which  the  words  used 
by  the  defendant,  and  complained  of  by  the  plaintiff  as 
libellous,  though  not  apparently  on  their  face  so,  yet, 
by  the  special  and  peculiar  sense  in  which  they  may  be 
taken  in  any  particular  case,  may  be  actually  libellous ; 
thus  in  one  case  the  plaintiff  complained  that  the  de- 
fendant had  libelled  him  by  calling  him  a  truck-master, 
and  the  Court  held  that  this  might  possibly  constitute 
a  libel,  and  that  it  must  be  for  the  jury  to  decide 
whether  or  not,  under  the  circumstances,  the  word 
complained  of  was  used  in  a  defamatory  sense  (s). 
There  may  also  be  many  cases  in  which  a  person  may 
.  be  libelled,  although  he  is  not  actually  named,  if  it 
clearly  appears  that  he  is  the  person  against  whom  the 
defamatory  matter  was  aimed  (t) ;  as,  for  instance,  by 
describing  the  plaintiff  or  his  place  of  residence  or 
business,  or  giying  other  particulars  which  would  lead 
persons  to  apply  the  libel  to  him;  and  it  is  not 
necessary  to  proye  that  the  whole  world  would  take 
the  matter  as   applying   to   the   plaintiff,   but  it  is 


(p)  r Anson  v.  Stuart,  1  T.  R.  748. 
{q)  McGregor  v.  Qregory,  11  M.  &  W.  287. 
(f )  O'Brien  v.  Clement,  16  M.  k  W.  159. 
(«)  Somer  v.  Taunton,  29  L.  J.  (Ex.)  318. 
(<)  See  r Anson  t.  Stuart,  1  T.  R.  748. 
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quite  sufficient  to  shew  that  some  would  (u).  If, 
howeyer,  the  words  nsed  are  words  that  no  ordinary 
reader  could  put  a  libellous  construction  on,  the  plain- 
tiff cannot,  by  alleging  that  they  have  a  particular 
intent,  make  them  libellous.  Thus  in  a  recent  case 
the  libel  complained  of  consisted  of  an  advertisement 
stating  that  one  M.  (the  plaintiff)  was  not  any  longer 
authorized  to  receiye  subscriptions  for  a  certain  insti- 
tute, and  the  plaintiff  brought  this  action,  alleging  that 
the  meaning  of  the  advertisement  was  that  he,  the 
plaintiff,  had  falsely  assumed,  and  pretended  to  be 
authorized,  to  receive  subscriptions  on  behalf  of  such 
institute.  The  Court  held  that  no  action  was  main- 
tainable here,  as  the  words  made  use  of  would  not 
bear  any  libellous  interpretation  {x). 

To  entitle  a  person   to  succeed  in  an  action  for  The  publica- 
libel  he  must  prove  the  publication  of  it,  and  this,  ^^^  ^^^iwa^^ 
indeed,  must  be  proved  before  any  evidence  can  be  be  proyed,  for 
given  of  the  contents  of  the  libel  (y);  for  it  is  not  fj^"^^^^''"* 
sufficient  to  render  a  person  liable  to  an  action  for  famatory. 
libel  that  he  wrote  the  defamatory  matter,  for  if  he  ™J^p*t  p^ 
has  kept  it  in  his  possession,  and  not  in  any  way  ^ate. 
shewn  it  to  a  third  person,  he  has  done  no  harm.    For 
instance,  to  write  a  letter  to  a  person  containing  de- 
famatory matter   concerning   him  is  not   actionable 
if   it  reach  his  hands   without  being  seen  by  any 
third  person ;  so  that  even  where  such  a  letter,  simply 
folded  and  not  sealed,  was  delivered  to  a  third  person 
to  carry  to  the  other,  and  might  have  been  opened  and 
read  by  him  but  was  not,  it  was  held  that  no  action 
was  maintainable  (z).     The  publication  of  a  libel  may  what  wiU 
occur  in  many  different  ways,  as  by  the  defendant  amount  to  a 
actually  with  his  own  hand  giving  the  libel  to  another,  ^    *^  **  • 

(tt)  Bowke  V.  Warren,  2  C.  &  P.  307. 

(ar)  MvUigan  ▼.  Cole,  L.  R.  10  Q.  B.  549 ;  44  L.  J.  (Q.B.)  153 ;  see  also 
the  Capital  and  Counties  Bank  ▼.  ffenty,  L.  J.,  Notes  of  Cases,  29  Maj,  1880, 
p.  74. 

(;/)  Starkie  on  Slander  and  Libel,  415. 

(»)  Clutterbuck  v.  Chaffers,  2  SUrk.  471. 
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by  inserting  a  libellous  advertisement  in  a  news- 
paper (a),  or  by  writing  and  sending  a  letter  to  a 
third  person  (b). 


A  person  Where  a  porter  in  the  course  of  his  business  and 

lmwi?UnJiy**^^  employment  delivered  parcels  containing  libellous  hand- 
publishing  a  bills,  it  was  held  that,  although  he  was  the  actual  pub- 
liable  to  an  lishcr  of  the  libel,  yet  he  was  not  liable  to  an  action 
action.  in  rcspcct  of  it,  he  being  ignorant  of  the  contents  of 

the  parcel  (c). 


Malice  in  law 
is  an  essential 
to  constitute 
a  libel. 


But  it  is 
inferred  and 
need  not  be 
proved. 


Our  definition  of  libel  states  it  to  be  the  maliciaua 
defamation  of  another  (d).  Malice,  therefore,  is  an 
essential  to  constitute  a  libel,  but  by  the  word  malice 
used  here  is  not  meant  malice  in  its  ordinary  sense  of 
spite  or  ill-will,  but  malice  in  law  as  before  described 
in  treating  of  malicious  prosecution  (a),  viz.,  the 
intentional  doing  of  a  wrongful  act  without  just  cause 
or  excuse.  Malice,  therefore,  is  properly  said  to  be  an 
essential  of  libel,  but  it  is  inferred,  and  need  not  be 
proved,  for  "  where  words  have  been  uttered,  or  a  libel 
published,  of  the  plaintiff,  by  which  actual  or  pre- 
sumptive damage  has  been  occasioned,  the  malice  of 
the  defendant  is  a  mere  inference  of  the  law  from  the 
very  act ;  for  the  defendant  must  be  presumed  to  have 
intended  that  which  is  the  natural  consequence  of  his 
act "  (/). 


CircumsUnces      But  there  may  be  cases  in  which  special  circum- 

rebut  maifce*'' ®**^^®®  ^®P®^  *^®  presumptiou  of  malicc  that  would 
and  make  a  '    otherwise  cxist,  and  when  there  are  such  special  cir- 

communi  cation 

privileged. 

(a)  Brown  v.  Croome,  2  Stark.  297. 

(6)  PhUlips  y.  Jansen,  2  £sp.  624.  Sending  the  libel  in  a  letter  ad- 
dressed to  the  wife  of  the  person  libelled  has  been  held  to  be  a  sufficient 
publication ;  Wenman  v.  Ash,  22  L.  J.  (C.P.)  190.  See,  generally,  as  to 
publication,  Stark ie  on  Slander  and  Libel,  chap.  19. 

(c)  Day  V.  Breamy  2  M.  &  Rob.  54. 

Id)  Ante,  p.  311. 

(c)  Ante,  p.  308. 

(/)  Stark  ie  on  Slander  and  Libel,  451. 
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cnmstances  they  prevent  the  matter  complained  of 
being  a  libel,  althongh  had  they  not  existed  it  wonld 
have  been,  and  in  such  cases  the  matter  is  said  to  be 
a  privileged  communication. 

A  privileged  communication  may  therefore  be  de-  Definition  of 
fined  as  a  communication  which  on  its  face  would  be  communfca- 
libellous,  but  is  prevented  from  being  so  by  reason  of  tion. 
circumstances  rebutting  the  existence  of  malice  (^), 
and  it  occurs  where  any  person  having  an  interest  to 
protect,  or  having  a  legal  or  moral  duty  to  perform, 
makes  a  communication  to  another  (such  other  having 
a  corresponding  interest  or  duty)  in  protection  of  his 
interest  or  in  performance  of  his  duty ;  here,  although 
the  communication  may  contain  matter  that  would 
ordinarily  be  actionable,  yet  here  it  is  not  actionable 
if  the  communication  is  fairly  'and  honestly  made  in 
bondfde  belief  of  its   truth  and  without  any  gross 
exaggeration  (h),      A  good  instance  of  a  communica-  An  insUnce 
tion  privileged  by  reason  of  being  made  in  discharge  ^^m^nYi^tl^ 
of  a   duty,  occurs  in  the  case  of  a  master  giving  a  ocean  in  the 
character  to  his  servant.     It  is  quite   true   that  a  ^ter  giving 
servant  cannot    compel    his    master  to  give    him  a  &  character  to 
character  (t),  but,  although  this  is  so,  it  is  clearly  the   "  *^^^^  - 
master's  moral  or  social,  though  certainly  not  his  legal, 
duty  to  do  so ;  and  if  he,  therefore,  gives  a  character 
which  he  land  fide  believes  to  be   true,  he  is  pro- 
tected, and  although  it  is  in  reality  false  it  is  a  privileged 
communication  (A;).      Thus  A.  has  had  a  servant  B., 
who,  on  applying  for  a  new  place,  refers  his  intended 
new  master  to  A.,  who,  believing  that  B.  has,  during 
his  service  with  him,  stolen  certain  articles,  replies  to 
the  new  master's  inquiries  to  that  effect ;  here,  if  A. 


Qj)  Wright  r.  Woodgate,  2  C.  M.  &  R.  573. 

(A)  Harrison  v.  Bush,  25  L.  J.  (Q.B.)  25 ;  Whiteley  y.  Adams,  33  L.  J. 
(C.P.)  89. 

(i)  Carol  y.  Bird,  3  Esp.  201 ;  Smith  on  the  Law  of  Master  and  Ser- 
vant, 347. 

(*)  Wcatherstotie  y.  Hawkins,  1  T.  R.  110 ;  Foantain  v.  Boodle,  3  Q.  B.  5. 


316  OF  TOBTS  APFEOTINa  THB  PEB80N. 

hand  Jlde  believed  this  statement  to  be  true,  and  has 
made  it  without  any  exaggeration,  under  the  circum- 
stances, although  B.  can  proye  himself  totally  innocent, 
he  has  no  right  of  action  against  him. 

But  a  charac-       If,  however,  a  master  without  being  applied  to  for  a 
dven  is  not"^^  character,  volunteers  one,  here  he  is  performing  no 
priTileged        duty,  and  it  will  not  be  a  privileged  communication, 
but  he  will  be  liable  if  it  is  false  (2). 

Other  ioBtances  Fair  comments  on  any  public  proceedings,  or  on  the 
communis!?  coBduct  of  public  men,  such  as  members  of  parliament 
tions.  and  the  like,  and  fair  and  honest  criticisms  and  reviews, 

are  privileged  communications,  provided  that  in  all 
these  cases  such  comments,  criticisms,  or  reviews  are  of 
an  honest,  fair,  and  lond  fide  character ;  if,  however, 
they  are  not,  but  appear  to  be  really  malevolent,  then 
they  are  not  privileged  {m).  The  law  on  the  subject 
has  been  well  stated  thus :  "  The  editor  of  a  public 
newspaper  may  fairly  and  candidly  comment  on  any 
place  or  species  of  public  entertainment,  or  the  persons 
who  perform  there,  but  it  must  be  done  without  malice 
or  view  to  injure  or  prejudice  the  proprietor  in  the 
eyes  of  the  public.  If  fairly  done,  however  severe  the 
censure,  the  justice  of  it  screens  the  editor  from  legal 
animadversion;  but  if  it  can  be  proved  that  the 
comment  is  malevolent  and  exceeds  the  bounds  of  fair 
opinion,  then  it  is  a  libel  and  actionable  "  (n). 

Statements  made  by  members  of  parliament  in  the 
House  are  privileged,  but  such  members  may  be  liable 
if  they  subsequently  print  and  publish  such  state- 
ments (o). 

Fair  reports  of  proceedings  in  parliament  or  in  courts 


(0  Pattison  v.  Jones,  8  B.  &  C.  578. 

(m)  See  Starkie  on  Slander  and  Libel,  223  et  $eq. ;  see  also  Dwyer  t. 
Famonde,  Ir.  Reps.  2  Q.  B.  (App.)  243. 

(n)  Per  Lord  Kenyon  in  Dibdin  t.  Stcan,  1  Esp.  26,  cited  in  Addison  on 
Torts,  181. 

(o)  See  Starkie  on  Slander  and  Libel,  223  et  scq. 
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of  justice  are  privileged,  unless  the  proceedings  are 
of  an  absolutely  scandalous,  blasphemous,  or  indecent 
nature  (p).  It  has,  however,  been  held  that  the 
meetings  of  poor  law  guardians  are  not  necessarily 
public,  and  that  therefore  a  report  of  proceedings  at 
such  a  meeting  affecting  an  individual  must  not  be 
considered  to  be  privileged  (j). 

The  statements  of  a  witness  in  a  court  of  justice  are 
absolutely  privileged,  and  this  even  although  the  wit- 
ness goes  somewhat  beyond  what  he  was  asked.  That 
this  is  so  is  well  shewn  by  the  recent  case  of  Seaman  v.  Seaman  r. 
NethercUft  (r).  The  facts  in  that  case  were  as  follows :  ^^'^^^^V^' 
The  plaintiff  was  a  solicitor,  and  had  attested  a  will, 
which  was  afterwards  called  in  question  in  the  Probate 
Court.  The  defendant,  who  was  an  expert  in  matters  of 
writing,  gave  it  as  his  evidence  that  the  testator's  signa- 
ture was  not  genuine,  but  the  jury  found  in  favour  of 
the  will.  Soon  afterwards  the  defendant  was  engaged  in 
another  case  as  an  expert,  and  being  cross-examined  as 
to  his  evidence  in  the  will  case,  he  added,  as  a  gratuitous 
statement,  to  justify  himself,  "  I  believe  that  will  to  be 
a  rank  forgery,  and  shall  believe  so  to  the  day  of  my 
death."  This  was  the  defamation  complained  of,  but  the 
Court  decided  that  the  words  fell  within  this  class  of 
privileged  communications,  as  being  words  spoken  in  the 
course  of  evidence. 

And  with  regard  to  what  will  be  a  court,  so  as  to  Dawkins  t. 
render  a  witness  not  liable  for  his  statements,  it  may  ^'^^  ^o^' 
be  noticed  that  it  has  been  decided  that  a  court  of  in- 
quiry instituted  by  the  commander-in-chief  of  the  army, 
under  the  Articles  of  War,  to  inquire  into  a  complaint 
made  by  an  officer  of  the  army,  is  such  a  court,  and 
therefore  that  statements,  whether  oral  or  written. 


(p)  See  Starkie  on  Slander  and  Libel,  193,  218. 

iq)  Furcell  v.  5bwter,  L.  R.  2  C.  P.  Div.  215 ;  46  L.  J.  (C.P.)  808. 

(r)  L.R.1C.P.  Div.540;  2  C.  P.  Diy.  53 ;  46  L  J.  (C.P.)  128. 
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made  by  an  officer  summoned  to  attend  before  such 
court,  are  absolutely  privileged,  even  although  made 
mala  fide  and  with  actual  malice,  and  without  reason- 
able and  probable  cause  (s). 


It  is  for  the  In  many  cases  of  what  are  alleged  to  be  privileged 
whether  a*^*  *  Communications,  on  the  ground  of  moral  or  social  duty, 
particular  it  is  often  a  difficult  matter  to  decide  whether  or  not 
the  matter  shall  be  admitted  to  be  such  a  duty  as  to 
render  the  communication  privileged ;  in  all  such  cases 
it  is  for  the  judge  to  decide  whether  the  principle  can 
be  applied  to  the  particular  case  {t). 


matter  is 
privileged. 


Many  cases 
that  would 
prvrnd  fade 
appear  to  be 
privileged 
may  yet  on 
particular 
facts  not  be. 


In  cases  of  privileged  communication,  however,  it 
is  usually  open  to  the  plaintiff  to  shew  that,  notwith- 
standing that  the  communication  would  ordinarily  be 
privileged,  yet  that  the  defendant  has  been  guilty  of 
actual  malice,  i.e.,  malice  in  fact  {u).  Thus,  it  has 
been  pointed  out  that  a  master  is  privileged  in  giving 
a  character  to  his  servant,  but  yet,  if  he  knowingly 
gives  a  false  character,  here  there  is  actual  malice,  and 
there  cannot  possibly  be  any  privilege. 


The  truth  of 
a  libel  affords 
a  complete 
answer  in  a 
civil  action. 


The  truth  of  a  libellous  imputation  affords  a  com- 
plete answer  to  any  action  for  damages,  because  the 
action  is  brought  by  the  plaintiff  to  free  his  character 
from  such  imputation,  which  he  cannot  be  entitled  to 
do  if  the  imputation  is  actually  true  {x) ;  and  where 
the  truth  of  the  imputation  is  not  thoroughly  and 
strictly  proved,  but  it  is  substantially  or  to  a  great 
extent,  this,  though  not  sufficient  to  form  a  defence,  may 


(«)  Dawhnsr.  Lord  Rokeby,  L.  R.  7  H.  L.  744, 42  L.  J.  (Q.B.) 8.  It  has 
also  been  held  that  reports  made  by  a  military  officer  for  the  information 
of  the  commander-in-chief  are  privileged  :  Dawkins  v.  Lord  Panlet,  L.  R. 
6  Q.  B.  94 ;  39  L.  J.  (Q.B.)  53. 

(0  Per  Erie,  C.J.,  in  Wuiteley  v.  Adams,  15  C.  B.  (N.S.)  418. 

(u)  Wright  V.  WoodijaU,  2  C.  M.  &  R.  573.     As  to  malice  ii 
antCy  p.  308. 

(x)  Starkie  on  Slander  and  Libel,  20,  21. 


in  fact,  see 
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go  in  mitigation  of  damages  (y).    Libel  is,  however,  Effect  of  the 
punishable,  not  only  civilly  but  also  criminally,  by  in-  {f^^n^/ 
dictment  or  information ;  and  in  a  criminal  prosecution  criminal 
the  truth  of  the  libel  was  formerly  no  defence,  for  the  f^t!"***^** 
object  of  a  criminal  prosecution  is  to  a  great  extent 
the  preservation   of  public  peace   and    good    order, 
which  cannot  be  maintained  if  one  man  is  allowed  to 
publish  of  another  everything  that  may  chance  to  be 
true  of  that  person,  so  that,  whether  true  or  false,  the 
imputation  may  have  equally  mischievous  results,  and 
consequently  be  equally  a  public  wrong  (2;).    This  state 
of  the  law  is,  however,  now  to  a  considerable  extent 
altered,  it  having  been  provided  that   the  truth  of  a  6  &  7  Vict. 
libel  shall  form  a  defence  to  a  criminal  prosecution  if  ^*  ^®'  **  ^' 
it  is  also  for  the  public  benefit  that  the  matters  com- 
plained of  should  be  published  (a). 

The  Act  last  referred  to  (b)  also  contains  two  other  Provision  of 
important  provisions  on  the  subject  of  libel.     The  first  ^  9J  J'i^ 
of  such  provisions  is  that  in  any  action  for  defama-  apology  gene- 
tion  it  shall  be  lawful  for  the  defendant  (after  notice  '^  ^' 
in  writing  of  his  intention  so  to  do  duly  given  to 
the  plaintiff  at   the  time  of  filing  or  delivering  the 
plea  (c)  in  such  action)  to  give  in  evidence,  in  mitiga- 
tion of  damages,  that  he  made  or  offered  an  apology  to 
the  plaintiff  for  such  defamation  before  the  commence- 
ment of  the  action,  or  so  soon  afterwards  as  he  had  an 
opportunity  of  doing  so,  in  case  the  action  shall  have 
been  commenced  before  there  was  an  opportunity  of 
making  or  offering  such  apology  {d). 

The  other  of  such  provisions  is  that  in  an  action  Provision  of 
for  a  libel  contained  in  any  public  newspaper  or  other  W^^^^ 
periodical  pvhlioaiion^  it  shall  be  competent  to  the  Hbei  in  a 

__^^  public  news- 
paper, &c. 
(y)  Chalmers  ▼.  Shackeli,  6  C.  &  P.  475. 
{z)  See  Starkie  on  Slander  and  Libel,  21. 
(a)  6  &  7  Vict.  c.  96,  s.  6. 
(6)  6  &  7  Vict.  c.  96. 

(c)  Statement  of  defence  under  the  present  practice. 
Iff)  Sect.  1. 
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defendant  to  plead  that  such  libel  was  inserted  therein 
without  actual  malice  and  without  gross  negligence, 
and  that  before  the  commencement  of  the  action,  or,  at 
the  earliest  opportunity  afterwards,  he  has  inserted  in 
such  newspaper  or  other  periodical  publication  a  fall 
apology  for  the  said  libel,  or  if  such  newspaper  or 
other  periodical  publication  shall  be  ordinarily  pulH 
lished  at  intervals  exceeding  one  week,  that  he  has 
offered  to  publish  the  said  apology  in  any  newspaper 
or  other  periodical  publication  to  be  selected  by  the 
plaintiff  in  such  action;  and  that  eyery  such  defen- 
dant shall  upon  filing  such  plea  be  at  liberty  to 
pay  into  court  a  sum  of  money  by  way  of  amends  for 
the  injury  sustained  by  the  publication  of  such 
libel  (6).  This  latter  provision  is  not,  however,  now  of 
the  importance  it  formerly  was,  as  under  the  Judi- 
cature Act,  1875,  money  may  be  paid  into  court  in  all 
actions  (/). 

An  action  for       An  actiou  of  libel  may  be  brought  at  any  time  within 
b^i^r^L  »»  7^  of  publication  thereof  (g). 

fix  jreaiB. 

If  a  person,  to  whom  a  libel  is  published,  in  his  turn 
publishes  it  again,  he  is  liable  in  respect  of  it,  as  well 
as  the  original  libeller  (h). 

Definition  of        Slander  may  be  defined  as  the  malicious  defamation 

Blander.  ^£  another  person,  not  in  writing,  but  simply  by  word 

of  mouth  (t).    For  ordinary  slander  the  only  remedy 

of  the  person  slandered  is  to  bring  an  action  for 

damages,  for  the  injury  done  to  him  is  not  so  great  as 


(tf)  6  &  7  Vict.  c.  96,  8.  2.  By  8  &  9  Vict  c.  75,  s.  2,  it  is  provided  that 
it  shall  not  be  competent  for  a  defendant  to  plead  apology  as  stated  in  the 
text,  without  at  the  same  time  making  a  payment  of  money  into  Court. 

(/)  38  &  39  Vict,  c  77,  Ord.  xxx.  r.  1.  See  Indermaur's  Manual  of 
Practice,  58,  59. 

(g)  21  Jac  1,  c.  16,  s.  3. 

(h)  McPkBTwn  T.  Darnels,  10  B.  &  C.  273 ;   Tidman  t.  AmsUe,  10  Ex. 

63. 

(i)  For  various  definitions  of  slander,  see  Starkie  on  Slander  and  Libel, 
3,4. 
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by  libel,  which,  being  in  writing  or  the  like,  is  more 
lasting  and  permanent  in  its  nature,  while  slander, 
being  bnt  by  word  of  month,  is,  from  its  Very  nature, 
fleeting ;  bnt  in  some  exceptional  cases  of  slander,  e,g.^  cues  in  which 
where  the  words  used  are  seditious,  grossly  immoral  or  *  c«m>o»i 
blasphemous,  or  addressed  to  a  magistrate  with  refer-  will  He  for 
ence  to  his  duties  or  whilst  he  is  performing  his  duties,  >^<^®'* 
or  uttered  as  a  challenge  to  fight  a  duel  or  to  provoke 
such  a  challenge,  a  criminal  prosecution  will  lie  {h). 

As  to  what  words  will  be  sufficient  to  enable  a  person  insunces  of 
to  maintain  an  action  of  slander,  may  be  instanced  "i«><i«r* 
words  imputing  a  crime  to  any  one,  as  generally  that 
he  is  a  thief,  or  particularly  that  he  has  committed  such 
and  such  a  wrongful  act,  but  it  is  not  necessary  that  the 
words  used  should  be  so  extreme  as  that,  and  generally 
speaking  any  defamatory  words  causing  damage  will 
give  rise  to  the  action.  On  the  other  hand,  there  are 
many  cases  of  words  merely  spoken  which  confer  no 
right  of  action,  although  had  they  been  written  they 
would  have  (Z).  Words  made  use  of  charging  another 
with  haying  evil  desires  and  inclinations,  but  not 
stating  that  they  have  been  brought  into  action,  are 
not  actionable  (m),  but  if  they  go  beyond  that,  and 
charge  another  with  actually  having  eyil  principles, 
then  it  seems  they  are  (n). 

The  facts  to  be  proved  in  an  action  of  slander  will  Facts  to  be 
generally  be  three,  viz.,  1.  The  uttering  of  the  slah- P^^^^^^'J " 
derous  words.    2.  The  malice  of  the  defendant ;  and  slander. 
8.  The  damages  caused  to  the  plaintiff. 

The  first  matter  will  involve  the  point  of  whether  or  what  words 
not  the  words  are  really  defamatory;  and  to  render ^^^^^«^•■ 
them  so  they  must  be  such  that  if  not  the  whole  world. 


(k)  See  Starkie  on  Slander  and  Libel,  587. 

(0  FAnaon  v.  Stuarty  1  T.  R.  748. 
(m)  Harrison  w  Stratton,  4  Esp.  218. 
(n)  Prince  v.  Ho^rc,  1  Bro.  P.  C.  64. 
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at  any  rate  some  persons  wonld  have  taken  them 
in  a  defamatory  sense  (o).  The  question  as  to  the 
meaning  of  the  words  nsed  is, — in  what  sense  did  the 
person  nttering  them  mean  them  to  be  understood  ?  (p) 
But  although  words,  if  they  stood  by  themselves,  might 
be  defamatory  and  actionable,  yet  it  is  quite  possible 
that  they  may  be  controlled  by  other  words  made  use 
of  at  the  same  time,  so  as  to  prevent  them  having  the 
ordinary  usual  and  primary  meaning  that  they  other- 
wise would  have  had  (s). 


The  malice  The  malicc  that  is  required  is  only  malice  in  a  legal 

oBay^miicein  scuse,  which  will  be  implied  if  the  uttering  of  the 


Uw. 


defamatory  words  is  proved  (r). 


Special  damage  We  havo  stated  that  the  third  essential  of  proof  in 
ta'an  actioT**  all  actious  of  slander  will  be  thedamages  caused  by 
foriiander.  the  defamatory  words,  for  generally  speaking,  unless 
the  slander  has  been  productive  of  damage,  no  action 
lies,  in  which  respect  slander  differs  from  libel,  for  in 
the  former  we  have  pointed  out  that  the  plaintiff  will 
at  any  rate  be  entitled  to  a  nominal  verdict,  although 
he  may  not  give  one  atom  of  evidence  that  the  libel  has 
caused  him  any  injury  {a).  In  some  few  cases  this 
is  also  so  in  slander,  and  when  so  the  words  used  are 
said  to  be  words  actionable  in  themselves,  and  they 
are  as  follows  (t) : 


Except  in 
three  cases. 


1.  Impnting 
an  indictable 
offence. 


1.  Where  an  indictable  offence,  or  actual  conviction 
thereof,  is  imputed,  and  it  is  not  necessary  that  the 
crime  should  be  technically  described,  for  any  words 
by  which  it  would  ordinarily  be  understood  are  suffi- 
cient (u);  nor  is  it  necessary  to  particularly  specify 


(o)  Antej  pp.  312,  313. 

(p)  Bead  ▼.  Ambridge,  6  C.  &  P.  308. 

(9)  Shipley  v.  Todhunier,  7  C.  &  P.  680. 

(r)  As  to  malice  in  fact  and  malice  in  law, 

(s)  AnUf  pp.  311,  312. 

(0  See  SUrkie  on  Slander  and  Libel.  70. 

(u)  Coleman  y.  Godwin,  3  Doug.  90. 


ante,  p.  308. 
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any  crime,  it  is  sufficient  if  a  person  says  he  has  a  right 
to  have  another  punished  (x).  General  terms  of  abuse, 
such  as  rogue,  rascal,  scoundrel,  &c.,  are  not  words 
actionable  in  themselyes,  for  they  do  not  impute  any 
precise  and  definite  offence  punishable  in  the  courts  of 
justice  (y). 

2.  Where  the  words  used  impute  to  the  defendant  a  2.  impating 
contagious  or  infectious  disorder,  which  may  have  the  Ji^JSe?**"* 
effect  of  excluding  him  from  society  (z),  e.g.,  the  leprosy 

or  the  itch.  It  is  not,  however,  sufficient  to  say  that  a 
person  has  at  some  past  time  had  such  a  disorder  (a). 

3.  Where  the  words  used  impute  to  the  defendant  some  3.  impnting 
incompetence  in  his  office,  trade,  profession,  or  calling,  }°^™^°** 
or  tend  to  injure  or  prejudicially  affect  him  therein,  profession,  or 
Thus,  words  imputing  to  a  solicitor  in  any  way  that  •™pi<>y™*n*- 
he  is  a  knave  (b),  or  that  he  deserves  to  be  struck  off 

the  rolls  (c),  come  within  this  category.  So,  also,  to 
say  of  a  doctor  that  none  of  the  other  medical  men  in 
the  town  will  meet  him,  is  in  itself  actionable  (e2), 
and  so  are  words  imputing  indigent  circumstances  to  a 
banker  (e).  The  great  criterion  to  ascertain  whether 
or  not  words  do  come  within  this  heading  is,  do  they 
directly  touch  or  affect  the  plaintiff  in  his  office,  trade, 
profession,  or  calling  ?  if  they  do,  then  they  are  action- 
able in  themselves  (/). 

To  render  words  actionable  in  themselves  as  coming 
within  this  third  class,  it  matters  not  how  humble  the 
calling  or  employment  of  the  plaintiff  may  be ;  thus. 


(a;)  Francis  ▼.  Soosey  3  M.  &  W.  191. 
Cv)  Starkie  on  Slander  and  Libel,  74. 
(*)  Ibid.  108,  109. 

(a)  Carslahe  r.  MajAedorom^  2  T.  R.  473. 
(6)  Day  v.  Bvller,  3  Wils.  59. 

(c)  Per  Kenyon,  C.J.,  Phillips  v.  Jansenj  2  Esp.  624. 

(d)  Sottihee  v.  Dennyy  1  Ex.  196. 

(e)  Rcbinson  r.  McurcharU^  7  Q.  B.  918. 

If)  SUrkie  on  Slander  and  Libel,  119:  see  Black  ▼.  Hunt.  It,  Reps. 
2  Q.  B.  D.  10.  ^ 

Y   2 
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menial  servants  have  been  held  entitled  to  maintain  an 
action  for  words  spoken  against  them  in  their  employ- 
ment without  any  proof  of  special  damage  (g). 


Proof  of  special 
damages  how- 
ever, always 
given  when 
possible,  for 
the  sake  of 
enhancing  the 
damages. 

The  truth  of 
slander  is  an 
answer  to  an 
action  for  it. 


It  is  only  important  to  prove  that  words  come 
within  one  of  these  three  classes  when  special  damage 
cannot  be  proved;  and,  of  course,  proof  of  special 
damage  is  when  possible  always  given  for  the  purpose 
of  enhancing  the  amount  of  the  damages. 

The  truth  of  slanderous  matter  will  form  a  perfect 
defence  to  any  action  in  respect  of  it  on  the  like 
principle  that,  as  has  been  stated  (%),  the  truth  of  a 
libel  may  be  set  up  as  a  defence  to  an  action  for 
damages.  This  point  is  extremely  well  put  in  Mr. 
Starkie's  work  on  Slander  and  Libel  (t),  as  follows : 
^'  It  is  essential  to  the  claim  for  damages  that  the  im- 
putation should  be  fdUe ;  for,  as  in  point  of  natural 
justice  and  equity,  no  one  can  possibly  have  any  claim 
or  title  to  a  false  character,  so  also  would  it  be  contrary 
to  the  principles  of  public  policy  and  convenience  to 
permit  a  man  to  make  gain  of  the  loss  of  that  reputa- 
tion which  he  had  forfeited  by  his  misconduct.  In  faro 
consGientim  it  is  no  excuse  that  the  slander  is  true; 
but  in  compassion  to  men's  infirmities,  and  because  if 
the  words  spoken  are  true,  the  individual  of  whom 
they  are  spoken  cannot  justly  complain  of  any  injury, 
the  law  allows  the  truth  of  the  words  to  be  a  justifi- 
cation in  an  action  for  slander." 


The  principle 
of  privileged 
communica- 
tions applies 
equally  to 
cases  of 
slander. 


The  remarks  that  have  been  made  under  the  head  of 


((/)  C<mnor9  v.  Justice,  13  Ir.  C.  L.  R.  451.  In  addition  to  the  three 
cases  given  above  in  which  an  action  of  slander  may  be  maintained  with- 
out proof  of  special  damage,  it  may  be  mentioned  that  calling  a  woman  a 
whore,  or  otherwise  imputing  unchastity  to  her,  is  by  itself  actionable  in 
the  city  of  London  courts ;  and  so  calling  a  woman  a  strumpet  in  the  city 
of  Bristol  is  actionable  there  by  the  custom  of  the  place  (see  Fisher's  C.  ll 
Digest  (tit.  "  Defamation  "),  3061,  3062). 

(A)  Ante,  p.  318. 

(0  Page  69. 
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libel  on  the  subject  of  privileged  commtinications  apply 
equally  to  cases  of  slander  (k), 

A  special  and  pecnliar  kind  of  defamation  occurs  in  Scandaium 
what  is  called  teandalvm  magncUam,  of  which  it  is  suffi-  ^'^'Hn^f'^^i^ 
cient  to  say  that  it  consists  in  the  spreading  of  false 
reports  against  peers  and  certain  other  great  officers 
of  the  realm,  and  that  it  is  subjected  to  pecnliar 
punishments  by  various  ancient  statutes  (Z). 

An  action  of  slander  may  be  brought  at  any  time  limiution  for 
within  two  years  after  the  uttering  of  it  (m).  ^ndef 

A  person  repeating  a  slander  uttered  by  another  a  penon 
renders  himself  liable  in  respect  of  it,  and  cannot  in  ^fj^^'''.^  ^ 
any  way  discharge  himself  by  giving  up  the  name  of  liable  as  if  he 
the  author  or  first  utterer  of  it,  for  both  are  liable  (n).  ^t^^ *^*f  j^ 

The  difierences  between  libel  and  slander  have  ap-  Differences 
peared  in  discussing  respectively  each  of  those  torts,  ^J^1*° j*^^ 
and  all  that  is  therefore  necessary  under  this  third 
heading  is  to  summarise  those  differences.    They  are 
as  follows : 

1.  There  is  the  difference  in  the  very  nature  of  the  twd 
torts  which  appears  from  their  respective  definitions  (o). 

2.  Libel,  from  its  nature,  is  of  a  more  lasting,  and 
slander  of  a  more  fleeting  character,  so  that  libel  is  a 
tort  of  a  more  serious  nature  than  is  slander  (p). 

3.  It  is  not  essential  to  prove  special  damage  in  an 


(k)  See  ante,  pp.  314-318. 

(0  See  Brown^s  Law  I>ict.  321. 

(m)  21  Jac  1,  c  16,  s.  3.  As  to  the  construction  put  upon  this  provision, 
see  Starkie  on  Slander  and  Libel,  382,  383. 

(n)  McPherson  t.  Daniels,  10  B.  &  C.  273 ;  Tidnuin  v.  Amalic,  10 
Ex.  63. 

(o)  Ante,  pp.  311,  320. 

(p)  Ante,  pp.  320,  321. 
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action  of  libel  (q),  but  it  is  in  slander,  except  in  the 
three  cases  already  given  (r). 

4.  Libel  is  punishable  both  ciyilly  and  criminally : 
but  slander,  generally  speaking,  only  civilly  (s). 

5.  Libel  is  by  statute  barred  after  six,  but  slander 
after  two,  years  (t). 

'*  An  action  of  seduction  is  in  our  law  founded  upon 
a  fiction — the  basis  of  this  action  when  brought,  even 
by  a  father,  to  recover  damages  for  the  seduction  of 
his  daughter,  having  been  uniformly  placed  from  the 
earliest  times,  not  upon  the  seduction  itself,  which  is 
the  wrongful  act  of  the  defendant,  but  upon  the  loss  of 
service  of  the  daughter,  in  which  service  the  parent  is 
supposed  to  have  a  legal  right  or  interest.  It  has, 
accordingly,  always  been  held  that  in  an  action  for 
seduction  loss  of  service  must  be  alleged  and  must  be 
proved  at  the  trial,  or  the  plaintiff  will  fail,  notwith- 
standing the  production  of  evidence  conclusive  as  regards 
the  guilt  of  the  defendant ;  for  the  wrong  done  by  his 
act  the  law  does  not  esteem  per  se  as  an  injuria, 
using  that  word  in  its  strict  sense,  but  merely  as 
danrnvm  sine  injuria^  for  which  consequently  an  action 
will  not  lie  "  (t*). 


The  action  of       The  forcgoiug  quotation  shews  lucidly  enough  the 
^"for  Uie*     nature  of  the  action  commonly  called  an  action  of 
seduction,  but  scductiou. .  From  it  the  student  will  carefully  observe 
wrri^*""*'^  that  although  the  action  is  said  to  be  "  for  seduction," 
yet  this  is  not  strictly  correct ;  it  is  really  for  the  loss 
of  service  that  ensues  from  the  antecedent  act  of  seduc- 
tion, and  is  therefore  so  called,  for  a  parent  or  other 


(q)  AfUe,^,  311. 

(r)  Ante,  pp.  322,  323,  where  these  three  cases  are  stated. 

(s)  Ante,  pp.  319-321. 

(0  Ante,  pp.  320,  325. 

(u)  Broom's  Corns.,  82,  83.    As  to  Damnum  sine  injuria,  see  anU>,  p.  4. 
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person  has  no  remedy  because  his  daughter  or  other 
relative  has  been  seduced  (t;).  This  may  have  injured 
him  substantially  in  his  position  or  in  his  feelings,  yet 
it  is  not  what  the  law  considers  as  a  legal  injury,  but 
constitutes  an  instance  of  the  rule  already  explained  (u;) 
that  damnum  sine  injuria  will  not  be  efficient  to  enable 
a  person  to  maintain  an  action. 

Again,  a  woman  cannot  herself  maintain  any  action  VoienHnmft 
in  respect  of  her  own  seduction,  for  she  has  been  a  *'V^<^- 
consenting  party  to  the  tort,  and  the  maxim  of  our 
law,  Volenti  non  fit  injuria^  deprives  her  of  any  remedy 
she  might  but  for  its  existence  have  had. (a;). 

Did  the  law  stop  here  there  would,  ^therefore,  be  no  xheficUon 
remedy  for  the  tortious  act  of  seduction,  but — as  stated  '^P*;**  ^^'^^  *" 

,,  i»ixi»  J'        ••  1         action  of 

m  commencing  the  subject — this  action  is,  in  our  law,  sednction  u 
founded  upon  a  fiction,  which  is  that,  although  the  "^"tainabie. 
person  seduced  cannot  maintain  any  action,  nor  can  a 
parent  in  his  character  of  parent,  yet  any  person 
whether  parent  or  not,  between  whom  and  the  seduced 
party  the  relationship  of  master  and  servant  exists,  may 
sue  for  the  loss  of  service  that  ensues  from  the  preg- 
nancy and  illness  consequent  on  the  seduction,  whereby 
the  person  is  deprived  of  the  services  that  should  have 
been  rendered  to  him,  and  to  which  he  was  entitled  (y). 

This  action,  therefore,  can  be  maintained  by  a  person  The  asaai  casei 
who  is  purely  and  simply  a  master,  but  this  is  not  the  ®^  ««doction  in 

onr  conrto  ure 

usual  class  of  cases  that  occur,  for  in  such,  practi-  when  a  parent 

cally,  the  damages  the  master  would  recover  would  be 

but  small.     Actions  of  seduction  usually  occurring  in 

our  courts,  are,  where  a  parent  or  other  person  sues 

for  the  seduction  and  consequent  loss  of  service  to  him 

of  his  daughter  or  other  relative;  and  here,  though 


(o)  Saiherwaite  v,  Duersty  5  East,  47,  n. 
(to)  AnUj  p.  4. 

(x)  See  Broom's  Legal  Maxims,  265. 
(y)  Addison  on  Torts,  533. 


saes. 
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he  has  to  make  out  a  state  of  service  as  existing 

between  himself  and  the  person  seduoedy  yet  this  being 

made  out  technically,  substantial  damages  may  be  giyen 

to  the  plaintiff  very  far  beyond  any  real  injury  done 

by  the  loss  of  seryice,  but  as  a  sokUium  to  the  feelings 

of  the  plaintiff,  and  increased  in  amount  according 

The  jury  in     to  the  conduct  of  the  seducer.      The  jury,  also,  un- 

Mduction  ^      doubtedly,  in  most  cases  of  seduction,  look  to  the  fact 

generally  look  that,  although  the  actiou  is  nominally  for  loss  of 

tiai  object  of*'  scrvice,  yet,  substantially,  or  probably,  it  is  chiefly  for 

the  action.       (he  benefit  of  the  seduced  herself,  it  being,  at  any  rate, 

the  only  means  she  has  of  obtaining  such  remedy  from 

the  seducer  («). 


Points  to  be 
proved  in  an 
action  of 
seduction.' 


In  every  action  of  seduction  the  points  to  be  proved 
will  be  three,  viz. : 

1.  The  fact  of  the  seduction  and  consequent  illness 
and  loss  of  service. 

2.  That  the  relation  of  master  and  servant  existed 
between  the  plaintiff  and  the  party  seduced ;  and 

3.  The  damages  sustained. 


What  will 


With  reference  to  the  first  and  third  points,  it  has 
already  been  pointed  out  that  it  is  not  the  actual  act 
of  seduction  which  really  gives  rise  to  the  action,  but 
the  illness  and  loss  of  service,  and  that  the  jury  have  a 
very  wide  discretion  in  awarding  damages.  The  second 
constitute  the  point  remains  as  to  what  will  be  sufficient  proof  of  the 

position  of        *         ,        ^  ,  1-1 

master  and  relationship  of  master  and  servant,  and  as — as  has  also 

J^e^**^  been  pointed  out — it  is  not  in  simple  cases  of  ordinary 

person  to  sue  scrvicc  that  the  action  is  usually  brought,  but  in  cases 

in  this  action.  ^£  parent  and  child,  in  which  it  is  wanted  to  establish  a 


(«)  Except  indeed  a  bastardy  summons  for  the  maintenance  of  the  child, 
as  to  which  see  35  &  36  Vict.  c.  65. 
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technical  service,  it  is  sometimes  not  easy  of  determi- 
nation whether  or  not  that  relationship  can  be  said  to 
exist. 

It  is  not  at  all  necessary  to  shew  that  the  sednced  it  u  not  nec«8- 
was  actnally  employed  in  a  regolar  routine  of  dnty  (a),  J^^  th/*^*^ 
for  "very  slight  evidence  of  actual  service,  such  as »«duced wm in 
milking  cows, making  tea, nursing  children,  will  suffice roatineof*' 
to  prove  the  fact  of  actual  service.    And  where  a>«^c^* 
daughter  is  shewn  to  have  been  living  with  her  father 
at  the  time  of  the  seduction,  forming  part  of  his  family, 
and  liable  to  his  control  and  demand,  service  will  be 
presumed,  and  proof  of  acts  of  actual  service  will  be 
unnecessary  "  (h).    Where  the  plaintiff's  daughter  was 
seduced  in  his  house  and  service  in  Ireland  and  the 
day  after  left  the  country  pursuant  to  prior  arrange- 
ments for  America,  and  whilst  in  service  there  finding 
herself  pregnant,  returned  to  Ireland  to  the  house  of 
her  sister,  where  she  was  confined,  and  after  her  con- 
finement she  returned  to  the  house  of  the  plaintiff;  it 
was  held  that  there  was  evidence  to  go  to  the  jury  of 
loss  of   service   sufficient  to    sustain    the   plaintiff's 
action  (e). 

And  this  relationship  of  master  and  servant  must  be  The  relation- 
shewn  to  have  existed  not  only  at  the  time  of  the  ■^j}*^^^"^'' 
illness  and  loss  of  service,  but  also  at  the  time  of  the  must  have 
seduction  (d),  upon  the  principle  that  a  master  taking  a  tfm^f  the^* 
servant  who  has  already  been  seduced,  takes  her  with  seducUon. 
the  injury  already  done — it  is  not  an  injury  committed 
during  the  time  of  his  rights  over  her. 

The  fact  of   the  seduced  party  being  a  married  An  action  may 

be  maintained 

_  _  for  the  seduc* 

(a)  See  Griffiths  v.  Teetgen^  15  C.  B.  344;  Torrcnce  t.  Qibbin^,  5  Q.  B,  tion  of  a 
297 ;  Hist  t.  Faux,  32  L.  J.  (Q.B.)  386.  married 

(6)  Addison  on  Torts,  534 ;  and  as  to  the  latter  statement  in  the  text,  woman, 
see  ifaunder  v.  fVnn,  M.  &  M.  323 ;  Joms  ▼.  Brown,  1  Esp.  217  ;  Forea  v. 
WUson,  1  Peake,  77 ;  and  per  Coleridge,  J.,  Torrence  v.  Qibbim,  5  Q.  B. 
300. 

(c)  Long  r.  Kcighiley,  11  Ir.  Reps.  C.  L.  221. 

Id)  Dames  t.  Williams,  10  Q.  B.  72U. 
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woman  does  not  prevent  the  action,  for,  provided  she  is 
separated  from  her  husband  and  living  with  and  serving 
her  parent  or  other  the  person  who  brings  the  action, 
without  any  interference  on  the  part  of  the  husband, 
the  plaintiffs  rights  are  just  the  same  as  if  she  wore 
not  married  (e).  But  if  a  daughter  is  in  a  house  of 
her  own,  the  fact  of  her  father  being  there  with  her 
consent  cannot  place  her  in  a  subordinate  position  so 
as  to  confer  on  him  any  right  of  action  (/),  and  if  she 
is  away  in  actual  service  to  some  third  person,  and  does 
not  come  home  regularly,  but  only  occasionally,  although 
she  then  renders  services,  this  cannot  give  the  parent 
any  right  to  bring  the  action  (g) ;  but  if  she  is  gene- 
rally at  home,  and  simply  away  making  a  temporary 
visit  when  the  seduction  or  the  illness  occurs,  here  the 
parent  has  his  right  of  action,  because  he  has  a  right 
to  call  for  her  services  {h). 

Effect  of  a  If  the  pcrsou  seduced  is  actually  and  substantially  in 

te^ihe'serTiM  ^^^  scrvico  of  her  seducer  when  the  seduction  takes 
of  her  seducer,  place,  uo  One  will  have  any  right  to  maintain  the  action, 
unless,  indeed,  the  girl  has  been  fraudulently  lured 
away  from  her  home,  and  taken  into  service  for  the 
purpose  of  seduction,  in  which  case  the  parent,  or  person 
standing  in  loco  parentis,  will  still  have  his  remedy, 
because  such  a  fraudulently  arranged  service  does  not 
put  an  end  to  the  relationship  of  master  and  servant 
that  before  existed.  In  all  such  cases  it  will  always  be 
a  question  for  the  jury,  whether  there  was  a  band  fide 
service  between  the  girl  and  the  defendant  (if  there 
was  a  bond  fide  service,  the  verdict  must  be  for  the  de- 
fendant), or  whether  the  service  was  arranged  simply 
and  expressly  for  the  purposes  of,  and  with  a  view  to 
the  accomplishment  of,  the  seduction  (if  it  was  so 


(tf)  Harper  ▼.  Luff  kins,  7  B.  &  C.  387. 
(/)  Manley  v.  Field,  29  L.  J.  (C.P.)  79. 
0/)  Thompson  v.  Hoss,  29  L.  J.  (Ex.)  1. 
(A)  Oi-iffiths  V.  Teettjen,  15  C.  B.  344. 
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arranged,  the  plaintiff  will  still  be  entitled  to  a  yerdict, 
notwithstanding  such  services  (i)  ). 

It  will  always  be  a  good  defence  to  an  action  of  this  if  the  piainUff 
kind,  that  the  plaintiff  has  by  his  own  conduct  bronght  c"duct  " 
about  the  evil  he  complains  of,  e.g.,  if  he  has  encouraged  brought  about 

.    ,'  y    .  \y  X-  ,         .       the  seduction, 

any  improper  intimacy  between  the  parties,  or  has  in-  he  cannot 
troduced  the  person  seduced  to,  or  encouraged  her  ™*!'»t*j»  ■? 

..,  HI  1  -I  action  for  it. 

acquaintance  vrith,  persons  of  a  known  loose,  dangerous 
or  immoral  character  (A;). 

If  a  defendant  proves  that,  although  he  was  the  SeducUon,  but 
seducer,  yet  he  was  not  the  father  of  the  child  of  which  Jje^father  of* 
she  was  delivered,  no  action  lies  against  him  {J),  theseduced's 

child. 

There  are  also  cases  in  which  an  action  can  be  An  action  for 
maintained  for  loss  of  services  arising  quite  otherwise  '^^e  maTn^ 
than  by  seduction,  for  "  every  person  who  knowingly  uined  quite 
and  designedly  interrupts  the  relation  subsisting  be-  i^^^^^nJ*  ^^ 
tween  master  and  servant  by  procuring  the  servant  to 
depart  from  the  master's  service,  or  by  harbouring  him 
and  keeping  him  as  servant  after  he  has  quitted  his  place 
and  during  the  stipulated  period  of  service,  whereby 
the  master  is  injured,  commits  a  wrongful  act,  for 
which  he  is  responsible  in  damages  "  (m).    Thus,  in  the 
case  of  LunUey  v.  Oye  (n),  the  plaintiff  alleged  in  his  Lwniey  r. 
declaration  that  he  was  lessee  and  manager  of  the    ^'' 
Queen's  Theatre,  and  that  he  had  agreed  with  one 
Johanna  Wagner  to  perform  in  his  theatre  for  a  certain 
time,  with  a  condition  that  she  should  not  sing  or  use 
her  talents  elsewhere  during  the  term,  without  the 
plaintiff's  consent  in  writing.     That   the  defendant, 
knowing  these  facts,  and  maliciously  intending  to  injure 


(i)  See  Addison  on  Torts,  535,  536,  and  remarks  of  Abbott,  C.J.,  in 
Speight  v.  OlivrerOy  2  Stark.  495,  there  quoted  and  referred  to. 
(A)  See,  as  an  instance  of  this,  Heddie  t.  Scooltj  1  Peake,  316. 
(/)  Eager  ▼.  Oriinwoody  16  L  J.  (Ex.)  236. 
(m)  Addison  on  Torts,  532. 
(n)  2  £11.  &  B.  224 ;  22  L.  J.  (Q.B.)  463. 
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the  plaintiff  as  lessee  and  manager  of  the  theatre,  whilst 
the  agreement  with  Wagner  was  in  force,  and  before 
the  expiration  of  the  term,  enticed  and  procured  her 
to  refuse  to  perform,  by  means  of  which  enticement 
and  procurement  of  the  defendant,  Wagner  wrongfully 
refused  and  did  not  perform  during  the  term.  On  de- 
murrer, the  Court  held  that  this  shewed  a  good  cause 
of  action  for  the  plaintiff,  and  that  an  action  lies  for 
maliciously  procuring  a  breach  of  a  contract  to  giye 
exclusive  personal  service  for  a  time  certain,  equally 
whether  the  employment  has  commenced  or  is  only  in 
fieri,  provided  the  procurement  be  during  the  sub- 
sistence of  the  contract  and  produces  damage,  and  that 
to  sustain  such  an  action  it  is  not  necessary  that  the 
employer  and  employ^  should  stand  in  the  strict  rela- 
tion of  master  and  servant. 
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CHAPTER  VI. 

OF  TOBTS  ABISINa  PEOULIABLT  7B0H  NEaUGENOE. 

In  the  foregoing  pages  many  matters  depending  on  Many  matters 
negligence  have  incidentally  been  touched  on,  as  for  havelnddeiK 
instance,  particularly  in  the  chapter  on  Bailments,  and  tally  been 
therein  of  Common  Carriers,  which  subject  mostly  in-  p^,  ^^^ 
Yolves  negligent  breaches  of  duties  on  the  part  of  the 
bailee  (o).     The  object  of  the  present  chapter  is  to 
treat  particularly  of  the  subject  of  Negligence,  intro- 
ducing some  matters  that  have  been  before  casually 
mentioned,  and  some  that  have  not  been  treated  of  at 
all. 

Negligence  producing  damage  to  another  is  in  all  There  must 
cases  a  ground  of  action  to  the  3)arty  suffering  thereby,  J^m^ob^a- 
proyided  there  is  some  obligation  on  the  part  of  the  tion  on  the 
negligent  person  to  use  care ;  but  the  question  of  what  Negligent  * 
shall  be  considered  negligence  so  as  to  render  a  person  P«non  to  nse 
liable  therefor  is  a  question  of  fact  for  the  jury,  sub-  ^^^  is  to  be 
ject  to  rules  of  law  or  of  common  sense,  according  to  considered 
which  the  measure  of  culpable  negligence  varies  as  the  "^^Jfon^f "  * 
circumstances  of  each  particular  case  differ;  for  in  fact  for  a  jury, 
some  cases  a  person  is  liable  only  for  very  extreme  acts 
of  negligence,  in  others  for  very  slight  acts  of  negli- 
gence (p) ;  thus,  to  again  refer  to  the  subject  of  bail- 
ments, we  have  seen  that  a  remunerated  bailee  may  be 
liable  for  ordinary  or  for  slight  negligence,  whilst  a 
mere  voluntary  bailee  is  liable  only  for  acts  amounting 


(o)  As  to  which,  see  ante.  Part  i.  ch.  iv.  p.  89  et  S'^q, 
»  See  Brown's  Law  Diet  tit.  «  Negligence,"  248. 
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to  gross  negligence  (jj).  A  person,  too,  may  be  liable 
not  only  for  acts  of  negligence  done  in  his  own  proper 
person,  bnt  also  by  those  whom  he  employs,  nnder  the 
maxim.  Qui  faeit  per  alium  facit  per  ae  (r),  for  this  is 
only  reasonable — the  person  employing  has  the  option 
of  those  whom  he  will  employ,  and  if  he  employs  negli- 
gent, careless,  or  unskilful  persons,  it  is  only  fair  and 
proper  that  he  should  be  liable  for  their  negligence, 
carelessness,  or  unskilfulness. 

Mode  of  The  subject  of  Negligence  may  be  conveniently  con- 

sa^ectr"^  *  *  sidered  under  the  following  heads,  viz.  : 

1.  Negligence  causing  injury  to  the  person. 

2.  Negligence  causing  injury  to  property,  real  or 
personal. 

3.  Defences  to  an  action  for  negligence. 

1.  Negligence  If  a  pcrsou,  through  negligent  driving,  runs  over  or 
toThe  penwn-^  otherwise  injures  any  person,  he  is  liable  for  such  injury, 
and  this  equally  so  whether  the  driving  is  by  himself 
or  by  his  coachman  or  other  servant,  and  whether  he  is 
at  the  time  in  the  vehicle  or  not,  provided  always  that, 
in  the  case  of  a  servant  being  the  driver,  he  is  acting 
in  the  course  of  his  duty ;  for  if  this  is  not  so — as,  if 
the  servant  takes  out  the  vehicle  contrary  to  his  mas- 
ter's orders — then  the  master  is  not  liable  (s).  K, 
however,  the  servant  is  originally  out  in  the  course  of 
his  duty,  and  then  disobeys  his  ma8ter*s  instructions, 
as  by  driving  where  he  was  told  not  to,  the  master  is 
nevertheless  liable  (t). 


(7)  AnUj  pp.  90,  91,  and  cases  of  Coggs  y.  Bernard,  1  S.  L.  C.  199,  and 
WUson  r.  Brett,  U  M.  &  W.  113,  there  quoted. 

(r)  See  Broom's  Legal  Maxims,  p.  784 ;  Broom's  Corns.  679, 687. 

(»)  McManus  v,  Crickett,  1  East,  106. 

(0  Seymour  v.  Greenwood,  6  H.  &  N.  359 ;  7  H.  &  N.  355 ;  Storey  r. 
Ashton,  L  R.  4  Q.  B.  476 ;  38  L.  J.  (Q.B.)  223.   See  Addison  on  Torts,  100. 
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Where  a  vehicle  is  let  out  by  a  job-master  to  a  person  Liability  in  the 
who  appoints  his  own  coachman,  here,  generally  speak-  ^lcu!et 
ing,  the  job-master  is  under  no  liability,  for  the  coach-  out. 
man  is  not  his  servant,  bnt  the  servant  of  the  person  to 
whom  the  vehicle  is  let  (u).    In  all  cases  in  which  it  is 
desired  to  make  one  person  liable  for  the  negligent  act 
of  another,  it  is  essential  to  shew  that  the  person  guilty 
of  the  negligence  actually  stood  in  the  position  of 
servant  to  the  other  (x) ;  so  that,  where  a  contractor  Or  in  the  case 
for  building  or  other  purposes  employs  a  sub-contractor  ^nt^][ctor. 
to  carry  out  the  work,  who  in  his  turn  employs  his  ser- 
vants, the  original  contractor  is  not  liable  for  the  neg- 
ligence of  such  servants  (y).    So,  if  a  person  instructs 
builders  or  other  workmen  to  pull  down  or  alter  his 
house,  or  do  other  work  of  a  lawful  and  not  necessarily 
dangerous  character,  he  is  not  liable  for  their  acts  of 
negligence  committed  in  the  course  of  such  work  being 
done  (z).    If,  however,  the  work  is  actually  completed, 
and  afterwards,  through  the  negligent  way  in  which  it 
has  been  done,  an  injury  happens  to  any  one,  then  the 
owner  may  be  liable ;  so  that,  for  instance,  where  the 
plaintiff  came  to  races,  and  paid  money  for  the  privilege 
of  viewing  such  races  from  a  stand  erected  for  that 
purpose,  and  was  injured  through  the  negligent  manner 
in  which  it  had  been  constructed,  it  was  held  that  the 
defendant  who  caused  its  erection  and  received  the  money 
for  admission  was  liable  in  respect  of  such  injuries  (a). 
If,  however,  money  is  not  paid  in  such  a  case,  but  the 
persons  are  received  as  visitors,  it  would  then  be  the 
same  as  a  man  receiving  visitors  at  his  own  house, 
as  to  which  the  law  is,  that  he  is  not  liable  for  any 
injury  happening  to  them  from  some  defect  of  which  he 


(ti)  Laugher  y.  Pointer,  5  B.  &  C.  547 ;  Qvarman  y.  Bunteti,  6  M.  &  W. 
499. 

(x)  Butier  y.  Eunier,  31  L,  J.  (Ex.)  214. 

(y)  Cuthberison  y.  ParsonSj  12  C.  B.  304;  Murray  y.  Ourrie,  L.  R. 
6  C  P  24 

(z)  Butler  y.  Hunter,  31  L.  J.  (Ex.)  214. 

(a)  Francis  y.  Cockrell,  L.  R.  5  Q.  B.  184;  Ibid.  501. 
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himself  is  not  aware ;  though,  if  he  is  aware  of  the 
defect,  and  such  defect  is  not  necessarily  observable, 
then  it  is  his  duty  to  warn  the  guest,  and  if  he  fiedls  to 
do  so,  then  he  may  be  liable  (b). 


Liability  in 
respect  of 
dangerous 
goods. 


Or  animals. 


If  a  person  deposits  with  a  carrier  or  other  bailee 
goods  of  a  dangerous  character,  and  neglects  to  disclose 
that  fact  to  such  carrier  or  other  bailee,  he  is  liable  for 
the  consequences  (c)  ;  and  if  a  person  negligently  en- 
trusts  any  machine,  implement,  or  animal  to  a  person 
unfit  to  take  charge  of  it  or  to  manage  it,  who  from 
his  unfitness  does  some  injury,  the  person  entrusting  it 
to  him  is  liable  (d).  And  the  same  principle  applies 
where  a  person  negligently  leaves  about  anything  of  a 
dangerous  character,  or  which  may  do  injury,  for  he  is 
liable  for  all  the  reasonable  and  probable  consequences 
arising  from  his  negligence  (e).  If  a  person  keeps 
some  animal  of  a  naturally  ferocious  nature,  as  a  lion 
or  a  bear,  he  is  liable  for  any  injury  such  animal  may 
do ;  but  if  not  naturaUy  of  such  a  nature— 0.(7.,  a  dog 
— then  to  render  the  owner  liable  for  an  injury  done  to 
a  person,  proof  not  only  of  the  animal's  viciousness 
must  be  given,  but  also  of  the  scienter  or  knowledge  of 
the  owner  of  such  viciousness.  Proof,  however,  of 
such  scienter  in  the  case  of  injuries  to  sheep  or  cattle 
is  not  now  necessary  (/). 


An  action  for  Where  the  negligence  complained  of  arises  out  of  a 
be^mffntained^  coutract,  persons  bcsides  the  other  contracting  party 
quite  irrespec- may,  nevertheless,  sometimes  maintain  an  action  in 
privity.*^**^  respect  of  it,  which  fact  depends  upon  the  principle 
that  privity  is  not  at  all  requisite  to  support  an  action 


(6)  Coilia  r.  Selden,  L.  R.  3  C.  P.  495;  SoutkcoU  t.  Stanley,  1  H.  &  N. 
247. 

(c)  Farrant  v.  BameSf  31  L.  J.  (C.P.)  139 ;  Brass  y.  Maitland^  6  £.  &  B. 
470. 

(d)  Dixon  ▼.  Bell,  5  M.  &  S.  198. 

(0)  Lynch  y.  Nurdin,  L.  R.  1  Q.  B.  36 ;  Illidge  y.  Goodvrin,  5  C.  &  P. 
192. 
(/)  28  k  29  Vict.  c.  60;  see  hereon  ante,  pp.  279,  280. 
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ex  ddieto  (g) ;  thus,  a  medical  man  may  be  liable  for 
the  negligent  treatment  of  his  patient,  although  he 
was  not  called  in  by  the  patient,  and  was  not  to  be 
remunerated  by  him  (A). 


Nuisances  arising  from  negligence  frequently  cause  injuries  from 
direct  injury  to  the  person,  e.ff.,  if  in  the  course  of  '*"***°*^*"- 
necessary  excavation  to  public  roads  a  heap  of  stones  is 
negligently  left  lying  there,  this  constitutes  a  nuisance, 
and  a  person  falling  oyer  such  stones  and  being  thereby 
injured  has  a  right  of  action  (i).  And  although  any 
one  has  certainly  a  right  within  due  bounds  to  do  what 
he  likes  on  his  own  property,  yet  if  he  has  dangerous 
holes,  shafts,  pits,  or  wells,  or  the  like  thereon,  it  is  his 
duty  to  protect  any  one  coming  lawfully  on  his  pre- 
mises ;  and  if  a  person  so  lawfully  coming  thereon, 
through  not  being  properly  warned,  guarded,  and  pro- 
tected against  such  dangerous  places,  falls  in  them,  or 
in  any  way  injures  himself  through  them,  the  pro- 
prietor is  liable,  unless  the  person  with  due  caution  or 
care  might  have  himself  prevented  the  accident  (k). 

It  is  provided  by  statute  (/),  that  it  shall  not  be  Liability  for 
lawful  for  any  person  to  sink  any  pit  or  shaft,  or  to  ari^UJg^roin 
erect  or  cause  to  be  erected  any  steam-engine,  gin,  or  an  eugiDe,  &c., 
other  like  machine,  or  any  machinery  attached  thereto,  p^ui^  r^^^  ^ 
within   the  distance  of    twenty-five  yards,   nor  any 
windmill   within  fifty  yards,  from  any  part  of  any 
carriage-way,  or  cart-way,  or  turnpike-road,  unless  the 
same  shall  be   within  some  house,  building,  wall,  or 
fence  sufficient  to  screen  the  same  from  such  way  or 
road,  so  as  to  make  it  not  dangerous  to  passengers, 
horses,  or  cattle.     Within  these  prescribed  distances 
it  is  no  answer  to  an  action  for  any  injury  arising  there- 


(g)  Ante,  pp.  251,  252,  and  caaes  there  cited. 

(A)  Ante,  p.  165 ;  OladwfU  v.  SUggall,  5  Bing.  N.  C.  733. 

(i)  See  Ellis  v.  Sheffield  Gas  Consumers  Co.,  2  E.  &  B.  767. 

\k)  Indermaur  v.  Dames^  L.  R.  1  C.  P.  274 ;  Addison  on  Torts,  284. 

(0  5  &  6  Wm,  4,  c.  50,  ».  70,  extended  by  27  &  28  Vict.  c.  75. 
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from  to  shew  that  the  person  injured  was  a  trespasser  at 
the  time  he  sustained  the  injury  (m).  Subject,  however, 
to  the  foregoing,  a  person  is  not  liable  for  an  injury  hap- 
pening to  a  person  who  is  a  trespasser  at  the  time  (n) ; 
and  when  an  excavation  is  made  beyond  the  before  men- 
tioned distance  of  twenty-five  yards  from  a  way  or  road, 
and  does  not  immediately  adjoin  any  footpath  or  public 
way  of  passage,  so  as  to  render  it  necessarily  danger- 
ous to  the  public,  and  a  person  must  become  a  trespasser 
before  he  can  reach  such  excavation,  the  owner  of  the 
land  is  not  guilty  of  what  the  law  considers  negligence 
through  not  fencing  it  off,  and  is  not  liable  to  any  person 
injured  through  it  (o). 

Where  an  Where  the  injury  complained  of  is  caused  by  the 

b°^  Mverarone  ^®glig®i^^®  ^^  Several  persons,  the  party  injured  may 
or  all  may  be  maiuteiu  his  actiou  against  any  one  or  all  of  them  (p) ; 
""^'  and  if  he  chooses  to  sue  one  only  of  them,  that  one 

has  no  right  of  contribution  against  the  other  or  others 
of  them,  although  such  other  or  others  may  have  been 
equally  guilty  with  him  (unless,  indeed,  it  is  some  neg* 
ligence  arising  out  of  contract),  for  there  is  no  contri- 
bution between  wrongdoers,  the  rule  being  ex  turpi 
eaiisd  rum  oritur  actio  (q). 

The  liability  of     The  liability  of  carriers  of  passengers  for  injuries 

pawengers  ^^^®  *^  '''^^"^  ^^  *^®  coursc  of  the  Carrying  turns  entirely 
depends  upou  the  poiut  of  negligence,  their  duty  and  contract 

the^uesSon'of  hcing  to  Carry  safely  and  securely  so  far  as  by  reason- 
negligence,      able  care  and  forethought  is  possible,  and  if  they  in  any 
way  fail  in  this  they  are  liable  (r).   It  is  not,  therefore,  in 
every  case  of  an  injury  to  a  passenger  that  the  carrier 
will  be  liable,  for  he  does  not  in  any  way  warrant  a 

(m)  Addison  on  Torts,  566. 

(n)  See,  however,  as  to  the  setting  of  man-traps,  spring-traps,  dog- 
traps,  &c.,  Addison  on  Torts,  124,  125. 

(o)  Addison  on  Torts,  566. 

(p)  MoreUm  ▼.  Hardem,  4  B.  &  C.  223. 

(q)  Mtrryweather  v.  Nixaiiy  2  S.  L.  C.  546 ;  8  T.  R.  186.  See  also  ante, 
p.  255. 

(r)  Ante,  p.  101. 
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passenger's  safety,  and  when  he  has  done  everything 
pradence  suggests  an  accident  may  still  happen,  thus 
there  may  be  some  latent  defect  in  the  vehicle  which 
causes  the  accident,  and  which  it  was  impossible,  with 
the  exercise  of  all  due  care,  cantion,  and  skill,  to  have  But  proof  of 
discovered  (s).     Negligence  is,  therefore,  always  an  ^g?j^®^*  ^^^ 
essential  of  an  action  against  a  carrier  of  passengers ;  the  carrier's 
but  although  this  is  so,  yet  if  the  vehicle  is  at  the  ^^^^f  the^* 
time  of  the  injury  being  done  under  the  control  of  the  accident  is 
carrier,  negligence  is  prima  faeie  presumed  from  this^^^^/^ 
very  circumstance,  and  the  onus  of  proof  will  lie,  in  negUgem  e. 
the  first  place,  on  the  carrier  to  explain  and  shew  that 
there  was  really  no  negligence  on  his  part  (Q. 

Although  a  person,  therefore,  has  always  had  a  right  ActwperaonaUs 
of  action  for  an  injury  done  to  him  through  the  negli-  ^^^  *^^^ 
gence  of  another,  yet  if  the  injury  was  so  excessive  as 
to  actually  cause  his  death,  the  person  guilty  of,  or 
responsible  for  the  negligence  escaped  from  his  lia- 
bility to  an  action,  upon  the  principle  that  it  was  an 
action  personal  to  the  individual,  and  he  having  died 
there  was  no  one  to  maintain  it,  the  right  to  bring  it 
having  ended  with  his  decease,  the  maxim  being.  Actio 
personalis  moritur  cum  persona  {u).  The  law  upon 
this  point  has,  however,  been  altered  by  an  Act  in- 
tituled "An  Act  for  compensating  the  Families  of 
Persons  killed  by  Accidents,"  and  generally  known  as 
Lord  Campbell's  Act  (w). 

By  that  Act  it  is  enacted :  "  That  whensoever  the  Provisions  of 
death  of  a  person  shall  be  caused  by  wrongful  act,  l^iyj^^f' 
neglect,  or  default,  and  the  act,  neglect,  or  default  is  »  &  lo  Vict. 

(s)  Redhead  v.  Midland  Ry,  Co.,  L.  R.  2  Q.  B.  412 ;  Ibid.  4  Q.  B.  379. 

(0  Flannery  y.  Water/ord  ^  Limerick  Ry,  Co.,  11  Ir.  Reps.  (C.  L.)  30. 
As  to  what  will  be  evidence  of  negligence,  see  Battery  y.  DtMin,  ^c,  Ry.  Co. 
10  Ir.  Repe.  (C.  L.)  256,  affirmed  in  House  of  Lords,  Ir.  Reps.  2  Q.  B.  D. 
(App.)  319. 

(u)  See  Broom's  Legal  Maxims,  904. 

(M7)  9  &  10  Vict.  c.  93 ;  amended  by  27  &  28  Vict,  c.  95.  The  provi- 
sions of  these  Acts  constitute  the  great  exception  to  the  maxim,  Actio 
personalis  moritur  cttmpersond;  but  see  other  exceptions,  an<«,  pp.  260,  290. 

z  2 
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such  as  would,  if  death  had  not  ensued,  have  entitled 
the  person  injured  to  maintain  an  action  and  recoyer 
damages  in  respect  thereof,  then  and  in  every  such  case 
the  person  who  would  have  been  liable  if  death  had  not 
ensued  shall  be  liable  to  an  action  for  damages,  not- 
withstanding the  death  of  the  person  injured,  and 
although  the  death  shall  have  been  caused  under  such 
eireumstanoes  as  shall  in  law  amownt  to  afdony  "  (or). 

Every  such  action,  the  Act  provides,  shall  be  brought 
by  the  executor  or  administrator  of  the  person  deceased 
within  twelve  celendar  months  after  the  death  of  such 
deceased  person  (y) ;  and  shall  be  for  the  benefit  of  the 
wife,  husband,  parent  (which  term  is  to  include  father, 
mother,  grandfather,  grandmother,  stepfiEtther  and  step- 
mother), and  child  (which  term  is  to  include  son, 
daughter,  grandson,  granddaughter,  stepson  and  step- 
daughter), of  the  deceased  (2).  Only  one  action  is  to  be 
brought  in  respect  of  the  same  subject-matter  of  com- 
plaint (a),  and  the  plaintiff,  executor,  or  administrator 
must  deliver  to  the  defendant  or  his  solicitor  full  par- 
ticulars of  the  person  or  persons  for  the  benefit  of  whom 
the  action  is  brought,  and  of  the  nature  of  the  claim  in 
respect  of  which  damages  are  sought  to  be  recovered* 
All  damages  recovered,  after  deducting  any  costs  not 
recovered  from  the  defendant,  are  to  be  divided  amongst 
the  before-mentioned  relatives  in  such  shares^  as  shall 
be  found  and  directed  by  the  jury  (6). 

AmendniMit  of  The  provision,  however,  that  the  action  must  be 
*^^2g*y^^^^  brought  by  the  executor  or  administrator  has  been 
95.  amended  by  a  subsequent  statute  (c),  which  provides 

(jr)  Sect.  1.  As  to  the  words  italicised  in  the  text,  the  student  wiU 
remember  that  the  general  rule  as  to  a  tort  amounting  to  a  felony  is  that 
the  ciril  remedy  is  suspended  until  the  felony  has  been  punished.  See 
atittf,  p.  250. 

(2^)  9  &  10  Vict.  c.  93,  ss.  1,  2,  3. 

(«)  Sects.  2,  5.  The  expression  '*  child ''  does  not  include  an  illegitimate 
child.    Dichnaon  r.  North  Eastern  By.  Co.,  33  L.  J.  (£x.)  91. 

(a)  Sect.  3. 

(6)  Sect.  4. 

(c)  27  &  28  Vict.  c.  95,  s.  1. 
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that  if  there  shall  be  no  executor  or  administrator  of 
the  deceased,  or  if  the  action  is  not  brought  by  such 
execntor  or  administrator  within  the  first  six  of  the 
twelve  months  allowed,  then  it  may  be  brought  in  the 
name  or  names  of  all  or  any  of  the  persons  for  whose 
benefit  the  executor  or  administrator  would  have  sued. 

All  the  general  rules  of  law  which  govern  ordinary 
actions  for  negligence  by  the  person  actually  injured 
apply  to  this  kind  of  action ;  so  that,  for  instance,  where 
by  reason  of  the  person's  contributory  negligence  (e2) 
he  could  not  have  himself  maintained  any  action^ 
neither  can  his  representatives  (e). 

In  giving  damages  in  cases  under  Lord  Campbell's  The  damages 
Act  the  lury  are  limited  to  considering  the  actual  pecu-  *h*^n>ay  b« 

•*      •'  o  *  awarded  in  an 

niary  loss  suffered  by  the  persons  for  whose  benefit  the  action  under 
action  is  brought ;  they  cannot  speculate  on  the  advan-  ****"*  '^*'**- 
tages  that  might  have  resulted  to  such  persons  had  the 
deceased  not  been  killed,  nor  can  they  look  to  the  grief 
caused  to  such  persons  and  the  injury  done  thereby  to 
their  feelings,  but  they  may  consider  the  fair  loss  of 
comforts  and  conveniences  through  the  decease  of  the 
head  of  a  family  (/). 

And  if  the  deceased  has  during  his  lifetime  brought  No  action  can 
an  action  and  recovered  damages  thereon  for  the  injury  jJ^th'Tdfaased 
done  to  him,  or  has  made  some  arrangement  with  has  during 
the  causer  or  causers  of  the  injury  for  compensation  reww^d*"* 
to  him,  and  received  satisfaction  thereunder,  no  action  compenaation. 
can  be  brought  under  Lord  Campbell's  Act  (y). 

If  a  person  travelling  by  rail,  thinking,  on  the  train  Liability  of 
stoppine:,  that  it  has  arrived  at  his  station  and  that  he  *  ™i^*y. 

rr     O'  company  in 
: —case  of  an 

(d)  Contributory  negligence  is  noticed,  post,  pp.  349-352.  Jvil'^*5^f!«^ 

(e)  Wailing  v.  Vastier,  L.  R.  6  Ex.  73  ;  see  judgment  in  Pryor  v.  Great  'Verehoouiff 
Northern  Ry.  Co,,  2  B.  &  S.  767.  ..    „l-*fi.rm 

(/)  Franklm  v.  South  Eastern  Ry.  Co.,  3  H.  &  N.  211 ;  Pryor  ▼.  Great  ***«  ?*»"<>"»• 
Northern  Ry.  Co.,  supra ;  Addison  on  Torts,  551,  552.    See  further  hereon, 
post,  part  iii.  ch.  i.  pp.  375,  376. 

{g)  Read  v.  Great  Eastern  Ry.  Co.,  L.  R.  3  Q.  B.  556 
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« 

should  therefore  alight,  does  so,  and  by  reason  of  its 
haying  overshot  the  platform  or  otherwise  he  is  thereby 
injured,  the  company  are  liable,  if  he  had  fair  reason  for 
belieying  that  it  was  at  the  station  and  that  he  might 
and  ought  to  get  out  (A). 

A  master  is  not  It  has  been  pointed  out  (t)  that  a  person  is  folly 
lubie  for  an  liable  for  the  acts  of  those  whom  the  law  denominates 
a  servant  by  his  scrvants,  nndcr  the  maxim,  QuifacUfer  aliumfacU 
another  .^^  ^  ij^t  jq  j^\^  ^vl^  there  is  onc  very  important  excep- 

serrant  acting  *.,,,  •« 

in  a  common  tion,  and  it  is  this,  viz.,  that  if  the  person  injured  is 
employment,  jjg^  ^  servant  acting  in  the  coarse  of  a  common  employ- 
ment with  the  servant  guilty  of  the  negligence,  here 
the  master  is  under  no  liability  {k).  Thus,  although  on 
a  railway  accident  happening  through  the  negligence  of 
the  driver  of  the  train  or  some  other  employe  of  the 
company,  the  company  will  be  liable  to  passengers  for 
the  injuries  done  to  them,  yet  they  will  not  be  liable 
for  injuries  done  to  the  stoker,  guard,  or  other  servant 
Reason  of  this,  of  theirs  employed  in  the  train.  The  reasoning  upon 
which  this  exception  is  founded  is  this,  that  the  servant 
in  entering  on  his  employment  saw  and  contemplated 
all  the  risks  he  would  or  might  run,  and  agreed  to 
include  them  all  in  his  wages,  and  has  identified  him- 
self with  the  other  servants  acting  in  his  common 
employment;  so  that  just  as  where  an  injury  to  a 
servant  has  happened  through  his  own  negligence  he 
can  have  no  remedy  against  his  employer,  so  although 
the  injury  does  not  happen  to  him  but  to  his  fellow- 
servant,  yet  it  is  just  the  same  (2).  In  all  such  cases  as 
this,  however,  it  is  manifestly  the  duty  of  the  master  to 


(A)  Foy  ▼.  Ixmdony  Brighton,  and  South  Coast  Ry.  Co,,  18  C.  B.  (N.S.) 
225;  CocJ^  t.  South  Eastern  By,  Co.,  L.  R.  5  C.  P.  457;  L.  R.  7  C.  P. 
(Ex.  Ch.)  321 ;  Bobson  t.  North  Eastern  By,  Co,,  L.  R.  10  Q.  B.  271 ;  L.  R. 
2  Q.  B.  Div.  85. 

(0  Ante,  p.  334. 

(*)  Priestly  y.  Fowler,  3  M.  &  W.  1 ;  Winterhottom  t.  Wright, 
10  M.  &  W.  109 ;  Tunney  r.  Midland  By.  Co.,  L.  R.  1  C.  P.  290. 

(0  See  Hutchinson  v.  York,  4rc.,  By,  Co,,  5  Ex.  351 ;  BarUmshiU  Ooai 
Co,  V.  Beid,  3  Macq.  H.  L.  Cases,  266;  LoveU  v.  ffoweU,  L.  R.  1  C.  P. 
Div.  161. 
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provide  competent  fellow-servants  and  proper  tackle  and 
machinery  for  the  servant  to  work  with,  and  in  so  far 
as  he  fails  in  doing  this,  and  through  his  not  doing  it 
the  injury  occurs,  he  will  be  liable  as  if  the  person 
had  been  a  stranger  (m). 

The  words  ''  common  employment "  will  have  been  The  Bervants 
noticed  in  the  preceding  paragraph,  and  from  it  the  ^"acUn ^fnl"^' 
student  must  understand  that  if,  although  the  persons  common 
are  fellow-servants,  yet  they  are  not  acting  in  the  course  «"PWment. 
of  a  common  employment,  i.e.,  are  not  employed  in 
duties  of  something  of  the  like  nature,  the  exception 
will  not  apply,  and  the  master  will  still  be  liable  (n). 

Nuisances  existing  from  negligence  cause  injury  to  2.  Negligence 
property  even  more  frequently  than  to  the  person :  ^«*»"k  JJJ"'"y 
thus  the  neglect  to  cleanse  drains,  sewers,  &c.,  beyond  only, 
the  injury  they  may  do  to  health,  may  also  materially 
depreciate  the  value  of  surrounding  property;   the 
neglect  to  clean  chimneys,  or  to  repair  ruinous  houses, 
may  do  great  injury  to  property,  and  many  instances 
of  a  like  character  might  be  enumerated. 

Although  there  may  be  no  obligation  as  between  a  The  owner  of  a 
landlord  and  his  tenant  to  repair  the  demised  premises,  8nch*rr^w^° 
yet  it  is  the  duty  of  the  landlord  so  to  act  as  to  protect  to  prevent  it 
the  public  at  large,  and  if  he  lets  the  house  get  into  fjJJ^^^^ 
such  a  ruinous  condition  that  it  or  some  part  of  it  falls  its  minous 
down,  he  is  liable,  not  only  for  the  injury  that  may  be  '^**' 
done  to  persons,  but  also  for  the  injury  done  to  neigh- 
bouring houses  (0) ;  unless,  indeed,  he  has  demised  the 
premises  to  a  tenant,  and  at  the  time  of  the  demise  they 
were  not  either  faulty  or  ruinous,  but  have  been  let  to 

(m)  Ibid ;  WSton  v.  Merry,  L.  R.  1  Scotch  App.  326  ;  Hoberts  r.  SmitKy 
26  L.  J.  (Ex.)  319  -,  Senior  y.  Ward,  28  L.  J.  (Q.B.)  139.  Legislation  may 
however  be  expected  on  this  subject  shortly. 

(n).  Smith  v.  SteelCf  L.  R.  10  Q.  B.  125 ;  and  see  Wilson  v.  Merry ,  wpra ; 
LooeU  V.  Howell,  L.  R.  1  C.  P.  biv.  161 ;  Qmicay  v.  JSelfast  My.  Co.,  11  Ir. 
Reps.  (C.  L.),  345. 

(o)  Todd  V.  Flight,  30  L.  J.  (C.P.)  31. 
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become  bo  by  the  tenant  on  whom  the  obligation  to 
repair  rested  during  the  continuance  of  the  original 
demise  (p).  Where,  however,  there  is  no  direct  obliga- 
tion on  the  landlord  as  between  himself  and  his  tenant 
to  repair,  although  he  is  liable,  as  above  stated,  to  injury 
to  third  persons'  property,  yet  he  is  not  liable  if  the 
premises  by  their  ruinous  state  injure  any  part  of  his 
tenant's  property ;  provided,  of  course,  that  the  pre- 
mises have  become  ruinous  since  the  tenancy,  and  were 
not  in  that  state  when  the  tenant  entered  (g). 

Right  to  the        Evcry  man  has  a  right  to  the  lateral  support  of  his 
support  of       neighbour's   land  to  sustain  his  own  unweighted  by 

adjoiDing  land  "  o  y 

or  buildings,  buildiugs,  and  if  buildings  have  been  notoriously  sup- 
ported by  neighbouring  land  for  a  period  of  twenty 
years,  then  apriyUege  is  gained  in  the  nature  of  a  pre- 
scriptive  right,  and  quite  irrespective  of  any  negligence 
the  owner  of  the  supporting  land  will  be  liable  if  he  so 
deals  with  his  own  land  as  to  deprive  the  buildings  of 
their  support,  and  cause  them  to  fall,  or  be  otherwise 
injured  (r).  In  the  case,  however,  of  twenty  years  not 
having  so  elapsed,  then  there  can  be  no  such  extensive 
right  to  the  support  of  the  neighbouring  land,  and  the 
owner  thereof  cannot  be  compelled  to  leave  sufficient 
land  to  support  the  buildings ;  but  although  this  is  so« 
yet  it  is  clearly  his  duty  in  dealing  with  his  land  to  act 
very  carefully,  and  to  give  the  owner  of  the  buildings 
notice  of  his  intention,  so  that  the  latter  may  have  an 
opportunity  of  shoring  up  his  buildings,  or  doing  other 
acts  for  their  protection,  and  in  so  far  as  he  £eu1s  in 
acting  carefully,  and  giving  such  warning,  he  will  be 
liable  for  negligence  («). 

Righu  wh«n  a     Where  different  floors  of  a  house  are  let  to  different 
di^^^ent^**  *®  persous,  cach  must  so  act  as  not  to  injure  the  other, 

{•crsoDS.  . 

(p)  HobbinB  v.  Jones^  33  L.  J.  (C.P.)  1 ;  Chauntlery,  J^o&iiuon,  4  Ex.  163. 
(q)  Oott  V.  Gandyy  23  L.  J.  (Q.B.)  1. 
(r)  Addison  on  Torts,  395 ;  ante^  p.  263. 

(s)  Dodd  V.  Noitne,  1  A.  &  £.  506 ;  Jones  r.  Bird^  5  B.  &  Aid.  837; 
and  SCO  18  &  19  Vict.  c.  122,  s.  94. 
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and  if  one  places  more  weight  in  his  rooms  than  the 
floor  can  bear,  and  it  accordingly  give  way,  and  does 
injury  to  property  of  a  person  below,  he  is  liable  (if). 

If  a  person  on  whom  any  obligation  rests  to  keep  np  Liability 
a  fence  or  wall,  negligently  allows  it  to  become  de-  Hlf^f^^  ^^"^ 
fective,  he  is  liable  to  any  injury  happening,  e.ff.^  by  fences  to 
cattle  straying  from  the  lands  and  getting  killed.    There  Sefcdti*ve. 
is  not,  generally  speaking,  any  obligation  on  a  person  to 
fence  out  his  neighbour's  cattle  for  his  neighbour's  pro- 
tection, but  railway  companies  are  under  this  obligation 
as  to  land  adjoining  the  railway  (u).    And  although  a 
person  or  a  railway  company  may  be  under  an  obliga- 
tion to  keep  up  a  fence  or  a  wall,  and  therefore  liable 
to  injuries  to  cattle  straying  through  the  negligent 
state  of  the  fence  or  wall,  yet  such  liability  does  not 
extend  to  cattle  not  properly  on  the  land,  but  tres- 
passing thereon  (v). 

Although,  if  a  collision  occurs  in  the  public  streets,  if  a  collision 
it  is  clearly  the  duty  of  the  owner  of  an  OTcrturned  ^^^^  gtreete, 
vehicle  to  take  steps  to  remove  the  obstruction,  and  the  owner 
he  will  be  liable  if  he  negligently  allows  it  to  remain  "^^l^^^! 
there,  yet  the  same  rule  does  not  apply  to  ships,  tion;  but  this 
If  a  vessel  through  a  collision,  or  otherwise,  without  any  ^^of*coiH-^* 
favU  or.  negligence  on  the  part  of  the  person  having  con-  aions  at  sea,  it 
trol  of  a,  sinks,  there  is  no  duty  or  obligation  thrown  ^  vessd'L 
upon  the  owner  to  take  steps  to  prevent  its  being  an  abandoned, 
obstruction  to  the  navigation  of  other  vessels,  but  he 
may  abandon  it  and  leave  it  there  (x).    If,  however, 
the  vessel  is  not  abandoned,  but  the  owner  exercises 
acts  of  control  over  it,  e.g,y  by  attempting  to  raise  it, 
or  by  sending  divers  down,  or  otherwise  endeavouring 
to  get  up  part  of  the  cargo,  then  this  principle  does 
not  apply,  for  a  vessel  may  just  as  much  be  in  a  man's 


(0  Addison  on  Torts,  400,  401. 

(m)  Ante,  pp.  260,  261,  and  note  (d);  8  &  9  Vict,  c  20,  8.  68. 
(c)  Manchester,  ^c,  By.  Co.  v.  WcUtis,  23  L.  J.  (C.P.)  85. 
(j?)  JSroum  V.  Matktt,  5  C.  B.  699. 
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control  nnder  water  as  aboye'water,  and  in  this  ease  it 
is  his  duty  to  act  with  all  due  care  and  prudence  in  just 
the  same  way  as  it  was  is  dnty  when  the  ship  was  afloat 
to  act  with  all  dne  care  and  prudence  in  navigating — 
thus,  if  he  is  exercising  acts  of  control  or  ownership, 
he  must  take  steps  to  mark  out  the  place  where  the 
ship  has  snnk,  so  that  it  may  be  avoided,  and  if  he  fsdls 
in  doing  this,  he  is  gnilty  of  negligence,  and  liable 
accordingly  (y). 


Liability  in 
respect  of 
injuries  done 
through 
negligent  or 
accidentitl 
fires. 


In  the  case  of  a  fire  happening  on  one  person's  pre- 
mises, and  extending  and  doing  injury  to  his  neigh- 
bour's, generally  speaking  the  person  on  whose  premises 
the  fire  originated  was  liable  in  respect  of  the  damage 
done.  It  has,  however,  now  been  provided  that  no  ac- 
tion shall  be  maintained  against  any  person  on  whose 
premises  a  fire  shall  accidentally  originate  (z).  The 
law,  therefore,  now  is,  that  if  a  fire  happens  through 
either  any  wilful  act,  or  any  negligent  conduct  of  a 
person  or  his  servants,  he  is  liable ;  but  if  the  fire  really 
happens  through  pure  accident,  and  cannot  be  traced  to 
any  cause,  then  the  person  on  whose  premises  the  fire 
originated  is  not  rendered  liable  by  the  mere  {auct  that 
it  originated  on  his  premises  (a). 


A  railway 
company  not 
liable  for  an 
injury  arising 
from  sparks 
from  an  engine 
if  there  has 
been  no 
negligence. 


Nor  for 
injury  from 
Tibration  or 
smoke. 


A  railway  company,  authorized  by  the  legislature  to 
use  locomotive  engines,  is  not  responsible  for  damage 
from  fire  occasioned  by  sparks  emitted  from  an  engine 
travelling  on  the  railway,  provided  the  company  has 
taken  every  precaution  in  its  power,  and  adopted  every 
means  which  science  can  suggest,  to  prevent  injury  from 
fire,  and  is  not  guilty  of  negligence  in  the  management 
of  the  engine  (b).    No  action  will  lie  against  a  railway 


(y)  Manley  ▼.  St,  Helen's  Canal  and  By,  Ci>.,  2  H.  &  N.  840 ;  see  judg- 
ment delivered  by  Mr.  Justice  Manle  in  Brown  ▼.  Mallett,  supra, 

{z)  14  Geo.  3,  c  78,  s.  86. 

(a)  Addison  on  Torts,  339-341. 

(6)  Vaughan  v.  Tajf  Vale  Ry,  Cb.,  5  H.  &  N.  679 ;  29  L.  J.  (£z.)  247 ; 
Addison  on  Torts,  341,  342. 
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company  by  the  owner  of  a  house,  none  of  whose 
property  has  been  taken  by  the  company,  for  compen- 
sation in  respect  of  injury  done  to  the  honse  by  vibra- 
tion or  smoke  (0). 

Waste,  of  that  kind  called  permissive  waste,  consti-  Waste, 
tntes  an  injury  to  property  peculiarly  arising  from 
negligence.    The  subject  of  waste  (which  pertains  more 
particularly  to  real  property)  has  been  already  noticed 
as  far  as  the  scope  of  the  present  work  permits  (d). 


A  sheriff  is  liable  for  the  negligent  acts  of  all  his  Negligence  by 

sheriff^s 
officers. 


officers  acting  in  the  execution  of  their  office,  and  *^^^'^^^ 


therefore  if  an  officer,  having  arrested  a  debtor,  after- 
wards negligently  permits  him  to  escape,  or  if  he 
neglects  to  arrest  him  in  the  first  instance  when  he 
ought  to  have  done  so,  or  having  a  writ  of  ^.  fa.  neglects 
to  levy  when  he  should  have  done  so,  or  having  levied 
is  guilty  of  any  negligence  afterwards  in  realizing  the 
goods,  whereby  the  judgment  creditor  is  injured,  in  all 
these  cases  an  action  lies  against  the  sheriff  for  the 
negligence.  It  is  the  duty  of  the  officer,  on  a  warrant 
being  delivered  to  him,  to  make  all  inquiries  as  to  the 
whereabouts  of  the  debtor  or  of  his  goods,  and  there  is 
no  obligation  on  the  plaintiff  or  his  solicitor  to  furnish 
him  with  information  and  assistance  in  the  execution  of 
the  writ  (e). 

The  Bankruptcy  Act,  1869  (/),  provides  that  execu-  Daty  of  sheriff 
tion  for  50Z.  and  upwards,  levied  by  seizure  and  sale  on  S^nki-uptcy 
the  property  of  a  trader,  shall  be  an  act  of  bankruptcy,  Act,  1869. 
and  that  in  any  such  case  the  sheriff  shall  retain  the 
proceeds  of  the  sale  in  his  hands  for  fourteen  days; 
and  if  a  petition  for  adjudication  or  liquidation  by 
arrangement  is  presented  within  that  time,  shall  pay 

(c)  HammersmUh  and  City  By.  Co,  r.  Brandy  L.  B.  4  £ng.  &  Ir.  App. 
171 ;  18  W.  R.  12. 

((f)  Ante,  pp.  268-271. 

(e)  Addison  on  Torts,  645, 646.  See,  as  to  the  measure  of  damages  in 
actions  against  sheriffs,  post^  part  iii.  ch.  i.  pp.  378,  379. 

(/)  32  &  33  Vict,  c  71,  ss.  6  and  87. 
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them  oyer  to  the  trustee  to  be  applied  in  the  bank- 
ruptcy or  liquidation.  If,  then,  the  sheriff  neglects  to  so 
retain  the  proceeds  in  such  a  case  for  the  aboye  period, 
and  a  bankruptcy  or  liquidation  does  occur,  this  will 
be  negligence  is  respect  of  which  an  action  will  lie  by 
the  trustee. 

Negligence  hj  If  a  railway  company  adyertises  a  certain  train  to 
TOm^*^  by  •rri^®  or  depart  at  a  specified  time,  and  through  their 
raison  of        negligence  considerable  delay  occurs,  whereby  a  person 

of IT^r^  is  P^*  to  «P«^®  or  otherwise  damnified,  he  may 
recoyer  from  the  company ;  eyen  although  one  of  the 
company's  conditions  is  to  the  effect  that  the  company 
will  not  guarantee  the  punctuality  of  the  trains ;  and 
under  particular  circumstances,  but  not  as  a  matter  of 
course,  a  person  is  justified  in  taking  a  special  train  and 
charging  the  expense  thereof  to  the  company  (g). 


the  proper 
tiiue. 


3.  Defences  to 
an  action  for 
negligence. 


3.  In  addition  to  the  self-eyident  defence  of  a  simple 
denial  of  the  negligence  alleged,  in  which  the  matter 
resolyes  itself  into  a  question  for  the  jury  of  yes  or  no, 
there  may  be  two  other  defences  of  a  rather  more  com- 
plex nature,  yiz.,  1.  That  the  alleged  negligence  was 
really  and  substantially  an  ineyitable  accident;  and, 
2.  That  there  was  contributory  negligence  on  the  part  of 
the  person  complaining  of  the  negligence.  As  to  the  first 
of  these  two  defences,  that  of  ineyitable  accident,  this 
might  be  put  down  under  the  head  of  a  simple  denial  of 
the  negligence,  for  of  course  if  it  is  an  ineyitable  accident 
there  is  no  negligence ;  but  a  few  words  are  necessary 
to  point  out  what  is  such  an  accident,  one  or  two  in- 
stances of  it,  and  the  distinction  between  it  and  an  act 
really  amounting  to  negligence. 

What  will  be       An  ineyitable  accident  that  will  form  a  defence  to  an 

*"  id^^nl!*^**    action  for  negligence  may  be  described  as  some  act 

quite  undesigned  and  unforeseen,  and  in  respect  of 


(g)  HamliH  v.  Great  NortKem  Ry,  Cb.,  1  H.  &  N.  408 ;  Le  Blanche  v. 
London  and  North  Western  By.  Co.,  L.  R.  1  C.  P.  D.  286 ;  45  L.  J.  (App, 
CP.)  521. 
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which  the  person  committing  it  has  not  been  gnilty  of 
tha  slightest  particle  of  negligence  (&).  Thus,  for 
instance,  a  railway  accident  generally  happens  through 
some  negligence  on  the  part  of  the  railway  company, 
but,  as  has  been  pointed  out,  an  accident  may  arise  in 
which  the  ingredient  of  negligence  may  be  totally 
wanting,  as  by  lights  being  obscured  by  fog  or  snow, 
or  by  there  being  some  latent  defect  in  a  wheel  or  in 
machinery  that  no  care  or  foresight  could  have  dis- 
covered (t).  In  such  cases  as  this,  then,  we  have 
instances  of  an  inevitable  accident  that  will  form  a 
perfect  defence  to  any  action  for  negligence. 

But  although  an  act  may  apparently  result  from 
inevitable  accident,  yet  on  close  examination  some  neg- 
ligence may  often  be  discovered.  Thus,  if  A.  puts  a 
gun  belonging  to  him  away  in  a  proper  and  ordinarily 
secure  place,  and  in  some  utterly  unforeseen  way  a  child 
gets  possession  of  it  and  shoots  some  one,  this  will  be 
an  inevitable  accident,  and  there  will  be  no  liability  on 
A.'s  part ;  but  if  A.  has  left  his  gun  in  a  place  he  should 
not  have  done,  and  it  is  there  got  possession  of  and  an 
injury  done,  here  this  is  not  an  inevitable  accident,  for 
there  is.  original  negligence  on  A.'s  part  in  leaving  it 
there  (J). 


349 


Contributory  negligence  may  be  defined  as  such  an  DefiDition  of 
act  of  negligence  on  the  part  of  a  person  complaining  ^egii^ence7 
of  the  negligence  of  another,  as  in  reality  is  the  proxi- 
mate cause  of  the  injury  complained  of,  and  but  for 
which  such  injury  would  not  have  happened ;  e.g,y  if  a  Instance  of 
person  negligently  walks  upon  a  railway  and  a  train  negii^n^7 

(A)  Wdkeman  ▼.  Robinson,  1  Bing.  213  ;  Kearney  ▼.  London^  Brighton, 
and  SotUh  Coast  By,  Co,,  L.  R.  5  Q.  B.  411.  See  Brown's  Law  Diet.  6,  tit. 
"  Accident."  Of  coarse  the  '*  accident "  above  spoken  of  is  quite  distinct 
from  accident  in  equity,  in  which  the  Court  gives  relief  in  a  limited  class 
of  cases  against  the  consequences  of  an  act  which  has  actually  occurred ;  as 
to  which  see  Snell's  Principles  of  Equity,  420  et  seq, 

(0  Ante,  pp.  338,  339. 

(J)  See  ante,  p.  336. 
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kills  or  injures  him,  here  neither  he  nor  his  repre- 
sentatives in  the  case  of  his  death  have  any  remedy, 
for  the  injured  person's  own  negligent  act  has  been 
the  proximate  cause  of  the  injury. 

It  is  not  every     But  as  to  what  will  Constitute  contributory  negli- 

mere  act  of  .  11  i-j*iv>^  •• 

negligence  on  goiice  SO  as  to  preclude  a  plaintiff  from  recovering  m 
the  plaintiffs  hjg  actiou,  it  is  uot  cvcry  mere  act  of  negligence  on  his 
preclude  him  part  that  wiU  sufficc ;  for,  in  the  words  of  our  defini- 
from  re-  ^Jqq^  (j^q  ^q^  must  be  such  a  one  "  as  in  reality  is  the 
proximate  cause  of  the  injury  complained  of,  and  but 
for  which  such  injury  would  not  have  happened."  The 
mere  fiEkct  of  there  having  been  negligence  on  the  plain- 
tiff's part  does  not  justify  the  defendant  in  having  acted 
anyhow,  and  if,  notwithstanding  such  negligence,  the 
defendant  yet  might  with  reasonable  care  have  avoided 
doing  the  injury,  then  he  has  been  in  reality  the  proxi- 
mate cause  of  the  injury,  and  is  liable  accordingly,  not- 
withstanding the  negligence  on  the  plaintiff's  part  (£). 
Thus,  to  take  the  instance  given  above  of  contributory 
negligence  by  walking  on  a  railway,  if  the  driver  of 
the  train  chose  to  start  it  although  he  saw  the  person 
walking  there,  here,  as  he  might  with  due  care  have 
prevented  the  accident,  the  company  would  generally 
be  liable. 

A  person  If  a  pcrsou  sccs  that  a  way  he  is  taking  has  been 

JjJ^jJjy^jJJ^"^""  rendered  manifestly  dangerous  by  the  negligence  of 
ons  coarse  another,  as,  for  instance,  if  he  is  driving  and  some  ob- 
S^^thr*^^**^  struction  has  been  left  in  the  road,  and  he  yet  chooses 
person  causing  to  risk  the  danger,  and  in  doing  so  is  injured,  this  con- 
the  danger.  ^^^^^^  contributory  negligence  on  his  part,  so  as  to 
prevent  his  recovering  (Z). 


(A)  Danes  ▼.  Mann,  10  M.  &  W.  546  (which  forms  a  particularly  good 
instance  of  this  principle);  Tuff  ▼.  Warman,  2  C  B.  (N.S.)  740;  Ihid. 
5  C.  B.  (N.S.)  573 ;  Mayor  of  Colchester  t.  Brooke,  L.  R.  7  Q.  B.  339. 

(0  Clayards  v.  Lethick,  12  Q.  B.  439 ;  Thompson  ▼.  North  Eastern  By. 
Co.,  31  L.  J.  (Q.B.)  194. 
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The    doctrine  of   contributory  negligence   applies  The  doctriDe 
equally  to  a  person  not  competent  of  taking  care  of  ne^n^ln^*^'^ 
himself — e.^.,  a  young  child—  as  to  an  ordinary  person,  applies  to 
for  though  he  himself  may  not  have  the  capacity  to  be  <^^^^'*'*°'  *'^- 
guilty  of  what  can  be  styled  negligence,  yet  he  is  iden- 
tified with  the  person  whose  duty  it  was  to  have  taken 
care  of  fiim,  and  who  has  accordingly  been  guilty  of 
negligence  (m). 

And  in  the  same  way  that  a  master  is  liable  for  the  The  contrtba- 
negligence  of  his  servant,  under  the  maxim.  Qui  facit  ofYMnrint"^ 
per  alium  facii  per  se  (n),  so  the  contributory  negligence  will  be  the 
of  the  servant  will  be  the  contributory  negligence  of  ^gngencrof 
the  master,  and  prevent    him  from  recovering  (o).  hu  muter. 
There  are  some  cases  which  go  to  shew  that  this  prin- 
ciple applies  to  the  case  of  an  injury  happening  to  a 
person  being  conveyed  in  some  vehicle — e.g.,  a  train  or 
stage-coach — and  that  such  person  is  so  identified  with 
the  driver  of  the  vehicle,  that  if  the  injury  to  him  has 
occurred  through  the  contributory  negligence  of  such 
driver,  it  is  the  same  as  if  it  had  been  his  (the  passen- 
ger's) negligence,  and  that  therefore  he  cannot  re- 
cover (p);  but  it  must  at  any  rate  be  considered  as 
rather  doubtful  whether  this  is  really  the  law  (3). 

The  doctrine  of  contributory  negligence  does  not  The  doctrine  of 
apply  to  ships,  as  to  which  the  rule  of  the  Admiralty  ^egiS^c^'^ 
Court  has  always  been  that  if  both  vessels  are  in  does  not  apply 
fault  (r),  the  damage  done  is  to  be  divided  between     '  *^ 
them  (s),  and  the  Judicature  Act,   1873,  although 


(m)  SingleUm  v.  Eastern  CcuntUs  Ry,  Co.y  7  C.  B.  (N.S.)  287  ;  Abbot  y. 
Mcu^,  33  L.  J.  (Kz.)  177  ;  Mangan  ▼.  Atterton^  L.  R.  1  Ex.  239. 

(n)  Ante,  p.  334. 

(o)  Child  V.  Heam,  L.  R.  9  Ex.  176 ;  Armstrong  v.  Lancashire^  ^c,  Ry. 
Co.,  L.  R.  10  Ex.  47. 

(p)  Thorogood  ▼.  Bryan,  8  C.  B.  115 ;  Bridges  ▼.  North  I/mdon  Ry.  Co., 
L.  R.  6  Q.  B.  377. 

(g)  See  The  Milan,  31  L.  J.  Adm.  105 ;  and  see  the  cases  quoted  in  the 
note  to  Ashby  ▼.  White,  1  S.  L.  C.  315,  316,  and  the  reasoning  upon  the 
subject  there.    See  also  Addison  on  Torts,  26,  27. 

(r)  As  to  when  a  vessel  will  be  deemed  in  fault,  see  17  &  13  Vict. 
c.  104,  ss.  295,  et  seq.,  and  25  &  26  Vict  c  63,  s.  25. 

(s)  See  Addison  on  Torts,  574. 
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uniting  the  former  conrts  into  one,  expressly  provides 
that  in  this  respect  the  Admiralty  mle  shall  still  pre- 
vail (t).  This  rale  of  the  Admiralty  Conrt'is,  however, 
to  a  certain  limited  extent  superseded  by  the  provisions 
of  the  Merchant  Shipping  Act,  1873  (it),  which  enacts  (x) 
that  if  in  any  case  of  collision  it  is  proved  to  the  Court 
before  whom  the  cause  is  tried  that  any  of  the  re- 
gulations for  preventing  collision  contained  in  or  made 
under  the  Merchant  Shipping  Acts,  1854  to  1873,  have 
been  infringed,  the  ship  by  which  any  such  regulation 
has  been  infringed,  shall  be  decreed  to  be  in  fault  unless 
it  is  shewn  to  the  satisfaction  of  the  Court  that  the 
circumstances  of  the  case  made  departure  from  the  re- 
gulation necessary. 

The  doctrine  of     The  doctrine  of  Contributory  negligence  seems  to  be 
negligence'u    fo^i^ded  and  to  procccd  upon  the  maxim.  Volenti  non 

founded  on  the^  injuria  (y). 

maxim,  ___»«_ 

Volenti  non  fit 

injuria,  (0  36  &  37  Vict.  c.  66,  s.  25  (»). 

(tt)  36  &  37  Vict,  c.  85. 

(x)  Sect.  17. 

Q/)  Broom's  Corns.  677. 
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PART  III. 

OF  CERTAIN  MISCELLANEOUS  MATTEBS  NOT  BEFORE 

TREATED  OF. 


CHAPTEB  I. 

OF  DAMAGES. 

The  subject  of  Damages  has  in  the  preceding  pages 
been  now  and  then  casually  mentioned,  and  in  the  pre- 
sent chapter  it  is  proposed  to  give  it  such  special  notice 
as  the  scope  of  the  present  work  admits  of.    We  will  Mode  of  con- 
consider  the  subject  in  the  following  order :  snh\^?  '^^ 

1.  Damages  generally. 

2.  The  measure  of  damages  generally. 

3.  Damages  in  some  particular  cases. 

1.  The  main  object  of  an  action  is  generally  to  recover  i.  Damages 
compensation  for  the  injury  complained  of,  that  is  to  s^^^^^^^j- 
say,  compensation  in  respect  of  some  alleged  breach  of 
contract  or  for  some  alleged  tort,  and  this  compensa- 
tion is  called  damages.    Damages,  therefore,  have  been  Definition  of 
rightly  defined  as  a  pecuniary  compensation,  recover-  ^^^™ 
able  by  action,  for  breach  of  contract  or  in  respect  of 
a  tort  (z). 

Damages  may  be  either  liquidated  or  unliquidated.  Difference 
By  liquidated  damages  is  meant  compensation  of  a  fixed  {jlu^^ated  and 
amount  agreed  and  decided  on  between  the  parties ;  by  unliquidated 
unliquidated  damages  is  meant  compensation  not  so  ^™'^^'* 
agreed  and  decided  upon,  but  remaining  yet  to  be  ascer- 

(^)  Brown's  Law  Diet.  108. 

2   A 
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tained  by  the  means  pointed  out  by  law,  t .6.,  ordinarily 
by  a  jury.  Tlins  if  one  person  buys  goods  of  another,  and 
agrees  to  pay  a  certain  price  for  them,  which  he  neglects 
to  do,  this  is  a  case  of  liquidated  damages,  for  the  par- 
ties have  agreed  on  the  amount  to  be  paid,  which  is 
fixed  and  certain;  but  if  in  such  a  case  the  person 
agreeing  to  supply  the  goods  neglects  to  do  so,  the 
buyer  here  has  a  claim  for  damages  of  an  unliquidated 
nature,  to  be  estimated  and  ascertained  by  the  proper 
tribunal  according  to  the  rule  or  measure  of  the  dun- 
ages  suffered ;  and  so  also  it  is  the  same  in  all  actions 
of  tort,  such  as  libel,  slander,  and  the  like,  here  the 
person  has  a  claim  for  unliquidated  damages. 

Persons  maj        But  in  the  casc  aboTO  mentioned  of  breach  of  a  con- 

B^oTbe  ^       tract  to  supply  goods  the  parties  may  and  sometimes  do 

the  damages.    g(;  i}^q  time  of  entering  into  the  contract  consider  the 

possibility  of  a  breach  happening,  and  proyide  what  shall 

be  the  compensation  or  amount  of  damages  to  be  paid 

to  the  injured  party.     If  this  is  done,  and  there  is  an 

agreement  on  breach  to  pay  a  certain  sum  actually  by 

way  of  agreed  and  liquidated  damages,  then  that  amount 

But  the  Court  is  recoverable  (a).    In  any  such  case  as  this,  howeyer, 

^'^  whether     *^®  Court  looks  at  the  contract  with  great  care,  and 

the  sum  agreed  the  mere  fact  that  the  parties  have  stipulated  that  on 

rwUr^Jmi-     l>reach  a  certain  sum  shall  be  paid  by  way  of  compen- 

dated  damages,  satiou  by  the  ouc  to  the  other,  will  not  always  entitle 

Sen2ty  *and^    that  other  to  recover  the  exact  amount,  and  this  even 

if  the  latter     although  the  parties  may  expressly  stipulate  that  the 

^nfbreeV       amount  agreed  to  be  paid  shall  be  by  way  of  liquidated 

damages,  for  in  many  such  cases  the  sum  agreed  to  be 

paid  may  really  be  a  penal  sum,  and  if  it  is  so,  then 

the  Court  will  not  enforce  it,  but  will  relieve  against 

The  Conrt,  in   it  (&).    The  Gourt,  in  doing  this,  does  not  at  all  inter- 

f^ks  to  the     f^'®  ^^*^  *^®  powers  that  persons  naturally  must  have 

true  intent        ___^ ^_.^ 

of  the  parties. 

(a)  Price  v.  Green,  16  M.  &  W.  346 ;  JBtiaofi  r.  Sparka^  L  R.  3  C.  P. 
161 ;  37  L.  J.  (C.P.)  8. 

(b)  Kemble  v.  Farren^  6  Biog.  141. 
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of  estimating  their  own  damages,  but  what  it  does  is 
to  look  to  the  real  and  true  intention  of  the  parties  (o), 
not  being  bound  down  by  the  mere  words  used  by 
them,  but  looking  at  the  whole  instmment  to  arriye 
at  the  true  construction.  Thns  in  the  case  already 
quoted  of  KenMe  y.  Farren  {d)  the  defendant  had  en-  Kembie  ▼. 
gaged  with  the  plaintiff  to  perform  as  a  comedian  at  the  ^^^^ 
plaintiff's  theatre  for  a  fixed  time  at  a  certain  remunera- 
tion, and  it  was  mutually  agreed  that  if  either  of  the 
parties  should  neglect  or  refuse  to  fulfil  the  agreement, 
or  any  part  of  it,  such  party  should  pay  to  the  other  the 
sum  of  £1000,  which  was  thereby  declared  between  the 
parties  to  be  liquidated  and  ascertained  damages,  and  not 
a  penalty  or  penal  sum  or  in  the  nature  thereof.  Yet  the 
Court  held  that  the  stipulated  sum  of  £1000  was  in  the 
nature  of  a  penalty,  and  therefore  not  recoverable,  but 
unliquidated  damages  only  were  recoverable.  It  was  in- 
deed but  a  penalty  in  the  disguise  of  liquidated  damages, 
for  it  was  to  be  paid  on  breach  equally  by  either  party, 
and  it  was  evident  that  had  the  breach  been  by  the 
plaintiff  the  true  damage  sustained  by  the  defendant 
would  have  been  the  fixed  remuneration  he  was  to  be 
paid  during  the  time  agreed  upon,  and  not  such  a  sum 
as  this.  Had  this  sum  been  stipulated  to  be  paid  only 
on  breach  by  the  defendant,  then,  as  his  breaches  were 
of  an  uncertain  nature  and  amount,  the  stipulation 
would  no  doubt  have  been  construed  as  liquidated 
damages  and  good,  for  the  rule  has  been  laid  down  that 
where  the  damage  is  entirely  uncertain^  and  the  parties 
agree  on  a  definite  sum  by  way  of  liquidated  damages, 
then  that  sum  will  be  so  construed  and  will  be  recover- 
able {e). 

Where  a  sum  is  expressed  in  an  agreement  to  be  Effect  of 
a  penalty,  it  will  always  be  so  considered,  and  the  J^^j^^|^**^J^j^** 

—  to  be  paid  is 

(c)  Per  Keating,  J.,  in  Lea  v.  WhiiahBr,  L.  R.  8  C.  P.  73.  ^^  ^^J  ^^ 

(d)  KenMe  ▼.  Farren,  6  Bing.  141,  anU,  p.  354.  penalty. 

(e)  Per  Coleridge,  J.,  Heynokta  y.  Bridge,  6  E.  &  B.  541 ;  Afercer  r. 
Irving,  27  L.  J.  (Q.B.)  291. 

2  A  2 
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action  must  be  brought  on  breach  for  unliquidated 
damages,  and  not  for  the  fixed  amount  (/) ;  it  has,  how- 
ever, been  held  that  where  the  real  damages  would  be 
excessiyely  difficult  to  arriye  at,  a  sum  stipulated  to  be 
paid,  although  mentioned  as  a  penalty,  may  be  recovered 
as  liquidated  damages  {g). 

A  person  in  Where  a  sum  is  really  a  penalty  but  there  is  a  breach 
unHquidated  ^^  coutract,  and  the  plaintiff  instead  of  suing  fpr  the 
damages  is  not  penalty  suos  ou  the  contract,  he  is  not  restricted  in  the 
the  uDoant^of  &mount  that  he  may  recover  to  the  sum  named  as  the 
a  named         penalty,  but  may  recover  a  sum  exceeding  it  (A). 

''  Where  it  is  doubtful  from  the  terms  of  the  contract 
whether  the  parties  meant  that  the  sum  should  be  a 
penalty  or  liquidated  damages,  the  inclination  of  the 
Court  will  be  to  view  it  as  a  penalty.  But  the  mere 
largeness  of  the  amount  fixed  will  not  fer  se  be  suffi- 
cient reason  for  holding  it  to  be  so  "  (i).  It  is  for  the 
Court  to  decide  upon  a  consideration  of  the  whole  instru- 
ment whether  a  sum  stipulated  to  be  paid  is  a  penalty 
or  liquidated  damages,  and  the  principle  to  guide  the 
Court  is  the  real  intention  of  the  parties  to  be  ascer- 
tained from  the  language  they  have  used  (k). 

Difference  in        Besides  the  difference  between  liquidated  and  un- 
where  damagea  liquidated  damages  in  their  very  nature  (Z),  there  is  a 
liquidated  and  difference  in  the  course  of  procedure.    In  the  case  of 
rwpeSivelj?    liquidated  damages  the  plaintiff  may  issue  a  writ  spe- 
cially indorsed,  on  which,  if  the  defendant  does  not 
appear  within  the  eight  days  limited,  he  may  forthwith 
sign  final  judgment  and  issue  execution  against  the 
defendant,  or  proceed  to  obtain  satisfaction  of  his  judg- 
ment in  any  other  way  that  he  can ;  but  in  the  case  of 


(/)  Smith  ▼.  Dicketisan,  3  B.  &  P.  630. 

(g)  SainUr  y.  Ferguson,  7  C.  B.  716. 

(A)  Majne  on  Damages,  124. 

(i)  Ibid.  131. 

(A)  Ibid.  125. 

(0  Ante,  pp.  353,  354. 
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nnliquidated  damages,  the  writ  cannot  be  specially 
indorsed,  and  on  the  defendant's  non-appearance  within 
the  time  aforesaid,  the  plaintiff  can  only  sign  inter- 
locutory and  not  final  judgment,  after  which  he  has  to 
proceed  to  assess  his  damages  by  writ  of  inquiry,  or 
reference  to  a  master  or  assessors,  as  the  case  may  be,  and 
it  is  only  after  this  that  he  obtains  final  judgment  (m)» 

Wherever  there  has  been  actually  what  the  law  con-  wherever 
siders  an  injury  committed,  the  party  suffering  it  must  ^^^l  ^^  ^^^ 
always  be  entitled  to  maintain  an  action,  for  every  in-  considers  as  an 
jury  imports  a  damage,  although  it  does  not  really  cost  mig^be'^*" 
the  party  anything  (n),  although  of  course  some  in-  right  of  action 
juries  may  entitle  a  person  to  a  very  different  amount  ^^^  '*' 
of  damages  to  what  others  would.    In  some  cases  clearly  Differences 
the  party  complaining  may  have  sustained  no  substan-  ^^^^^ 
tial  damage,  6.^.,  in  the  case  of  the  breach  of  a  contract  generai/and 
to  buy  goods  where  the  price  of  the  goods  has  after-  damages. 
wards  gone  up,  for  here  there  has  been  no  loss  to  the 
vendor,  and  it  will  be  the  duty  of  the  judge  to  direct 
the  jury  to  award  only  nominal  damages  (o)    In  other 
cases  proof  may  be  given  of  an  injury  possibly  causing 
some  damage  not  necessarily  nominal,  but  which  can- 
not be  estimated  except  by  ordinary  opinion  and  judg- 
ment, e.g.,  in  an  action  against  a  banker  for  not  honouring 
his  customer's  cheque  (p).    In  other  cases  there  are 
what  are  called  special  damages,  that  is,  substantial  and 
real  damage,  reasonably  or  probably  caused  by  the  act 
of  the  defendant  (q).    In  our  second  division  of  the 
subject  of  damages,  the  general  rule  to  be  followed 
by  the  jury  in  assessing  these  special  damages  will  be 
noticed  (r). 


(m)  See  Judicature  Act,  1875,  Order  xm.  rr.  3,  4,  6.  See  also  Inder- 
maur's  Manual  of  Practice,  39,  41. 

(n)  See  Ashby  v.  White,  1  S.  L.  C.  264;  Lord  Raymond,  938. 

(o)  See  MarzetU  y.  Willkms,  1  B.  &  A.  415 ;  Broom's  Corns.  610 ; 
Mayne  on  Damages,  5. 

Q?)  See  as  to  these,  per  Cresswell,  J.,  Roiin  y.  Steward,  14  C.  B.  605 ; 
Larios  y.  Qurety,  L.  R.  5  Priy.  C.  846  ;  Broom's  Coms.  610. 

(9)  Broom's  Corns.  610. 

(r)  Po9t,  pp.  363-370. 
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Cases  in  which  There  are  two  cases  in  which,  although  a  person  may, 
fol^  M^ri^ht  primarily  speaking,  be  entitled  to  damages,  yet  he  may 
to  damages  or  loso  his  right  to  them,  or  at  any  rate  his  right  to  a 
thereof!'^  Considerable  portion  of  them.  The  first  of  snch  cases 
is  where  the  defendant  shews  some  fact  in  mitigation 
of  the  damages,  e.g.y  in  an  action  brought  for  the  price 
of  some  article  which  has  been  warranted  by  the  plain- 
tiff, the  defendant  can  give  in  evidence  the  breach  of 
the  warranty  in  reduction  of  the  damages,  or  to  the 
extent  even  of  shewing  that  the  plaintiff  is  entitled  to 
recover  nothing  (s),  or,  as  has  been  shewn  (^),  in  an 
action  for  libel,  the  defendant  may  mitigate  the  damages 
by  shewing  that  an  apology  has  been  given  or  offered. 
The  other  of  snch  cases  is  that  of  set-off,  that  is,  where 
the  defendant  has  some  counter-claim  against  the 
plaintiff,  and  upon  this  point  the  student  vdll  bear  in 
mind  the  very  important  provision  contained  in  the 
Judicature  Act,  1875  (u). 

A  person  who  Where  a  person  has  suffered  injury  from  the  tortious 
d^ageronw,  ^*  ^^  another,  and  has  brought  an  action  and  recovered 
cannot  bring    damages  for  it,  he  cannot,  on  further  damage  resulting 

in  resp^ct^of^'^  ^  ^^  ^^^^  ^^^  ^c^'  l>ring  another  action,  for  it  is  all 
the  same  act.  presumed  to  havc  been  contemplated  in  the  original 
action.  Thus,  if  A.  has  met  with  a  railway  accident, 
and  recovered  damages  for  it,  and  afterwards  the  injury 
turns  out  more  serious,  still  he  can  have  no  fresh 
action  {x). 

The  jury  The  plaintiff,  in  his  statement  of  claim,  has  to  set 

mow^damages  ^^rth  the  amouut  of  the  damages  which  he  claims,  and 
than  the  plain-  the  jury,  in  awarding  the  damages,  must  take  such 
tiff  claims.       ^^^^j  ^  jj^^.^  maximum,  and  cannot  go  beyond  it, 

unless  the  Court  allows  the  claim  to  be  amended  (y). 

(s)  See  antCy  p.  86. 
(0  Ante,  p.  319. 

(u)  38  it  39  Vict.  c.  77 ;  Order  SIX.  r.  3 ;  ante^  pp.  216, 217.    As  to 
set-off  generally  see  Mayne  on  Damages,  100-121. 
(or)  Per  Best,  C.J.,  Richardson  ▼.  Mellish,  2  Bing.  240. 
(t/)  Mayne  on  Damages,  122,  499. 
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Although  the  jury  hare  a  discretion  in  awarding  the  Though  the 
amount  of  the  damages,  such  discretion  is  not  ^^ite  J^^!?°  ^^^^^ 
absolute,  for  if  they  give  damages  which  are  manifestly  the  jury,  a 
either  grossly  excessive  in  comparison  with  the  injury  Mmetimefl"be^ 
sustained  by  the  plaintiff,  or  utterly  inadequate  to  it,  granted, 
the  Court  may  award  a  new  trial  (z). 

This  power  of  the  Ciourt,  however,  to  grant  a  new 
trial  on  the  point  of  inadequacy  or  excess  of  the  dam- 
ages, is  very  carefully  exercised.  For  the  Court  to 
grant  a  new  trial  on  the  ground  of  excess,  the  damages 
must  be  shewn  to  be  so  clearly  too  large  that  the  jury, 
in  awarding  them,  must  have  acted  under  some  wrong 
motives  or  some  misconception  or  mistake ;  if  it  is 
simply  a  case  of  uncertain  damage,  the  mere  fact  that 
the  Court,  to  whom  the  application  is  made,  would  have 
awarded  a  less  amount,  is  not  sufficient  to  entitle  the 
person  to  a  new  trial  (a).  In  the  case  of  smallness  of 
damages  also  the  Court  will  rarely  interfere,  unless  some 
misconduct  or  accident,  error  or  mistake  on  the  part 
of  the  jury  is  shewn  (h).  And  in  applications  for  a  new 
trial  on  either  of  these  grounds,  it  is  not  customary  to 
grant  it  unless  the  judge  before  whom  the  action  was 
tried  expresses  himself  dissatisfied  with  the  damages 
awarded. 

It  has  been  stated  that  the  main  object  of  an  action  An  action, 
is  generally  to  recover  compensation  for  the  injury  com-  ^^^\\i  \g 
plained  of  (c),  but  this  is  not  invariably  so — for  in-  need  not 
stance,  an  action  may  be  brought  for  an  injunction  for  dMuigM. 
against  the  commission  or  continuance  of  some  act  by 
the  defendant,  such  as  waste,  and  although  damage  may 
be  claimed  for  the  injury  already  done,  yet  sometimes 


(«)  As  to  new  trials  see  Mayne  on  Damages,  510-518}  Indennanr's 
Manual  of  Practice,  80,  81. 

(a)  See  Chambers  t.  Catiljieldy  6  East,  256. 

(6)  £endaU  y.  Naytoard,  5  Bing.  N.  C.  424 ;  Richards  t.  RosSj  23  L.  J. 
(Ex.)  3. 

(c)  Ank^  p.  353. 
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the  injunctioii  is  what  is  particularly  desired  (d).  Two 
cases,  in  which  the  action  need  not  mainly  be  for 
damages,  may  specially  be  mentioned. 

Proriskm  of        It  is  proYidcd  by  the  Common  Law  Procedure  Act, 

Uw^ro^nre  ^^^  (^)'  ^^^  ^  ^^7  ^^^on  in  respoct  of  the  wrongful 
Act,  1854,  detention  of  goods  or  chattels  the  plaintiff  may  apply 
to  the  Court  or  a  jndge  on  a  yerdict  being  given  for 
him,  to  order  execution  to  issue  for  the  return  of  the 
particular  goods,  without  giving  the  defendant  the 
option  of  retaining  them  on  paying  their  value,  and  the 
Court  may,  at  discretion,  so  order  (/).  Prior  to  this  Act, 
the  judgment  was  always  for  the  return  of  the  goods 
themselves,  or  for  payment  of  damages  for  their  value, 
the  defendant  having  the  option  of  which  he  would  do. 

Prorisionof  Where  a  person  has  contracted  to  buy  goods  or 
vlct^^*97^  chattels,  formerly  his  only  remedy  for  non-delivery 
f.  2.  '  was  an  action  for  damages  for  the  breach  of  the  con- 
tract, but  now,  under  the  provisions  of  the  Mercantile 
Law  Amendment  Act,  1856  (^),  he  may,  in  some  cases, 
obtain  the  specific  delivery  of  the  goods  or  chattels  con- 
tracted for.  That  Act  provides  (A),  that  in  all  actions 
and  suits  in  any  of  the  superior  courts  for  breach  of 
contract  to  deliver  specific  goods  for  a  price  in  money, 
an  the  application  of  the  plaintiff,  and  by  leave  of  the 
judge  before  whom  the  cause  is  tried,  the  jury  shall,  if 
they  find  the  plaintiff  entitled  to  recover,  find  by  their 
verdict  what  are  the  goods  in  respect  of  the  non-delivery 
of  which  the  plaintiff  is  entitled  to  recover,  and  which 
remain  undelivered ;  what  (if  any)  is  the  sum  the  plain- 
tiff would  have  been  liable  to  pay  for  the  delivery 
thereof;  what  damages  (if  any)  the  plaintiff  would  have 
sustained  if  the  goods  should  be  delivered  under  ezecu- 


(d)  An  injunction  may  be  granted  by  any  diTision  of  the  High  Court  of 
Justice. 

(e)  17  &  18  Vict.  c.  125,  s.  78. 
(/)  See  also  ante,  p.  289. 

(if)  19  &  20  Vict.  c.  97 
(A)  Sect.  2. 
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tion  as  thereinafter  mentioned,  and  what  damages  if  not 
80  delivered ;  and  thereupon,  if  judgment  shall  be  given 
for  the  plaintiff,  the  Court  or  any  judge  thereof,  at  their 
or  his  discretion,  on  the  application  of  the  plaintiff,  shall 
have  power  to  order  execution  to  issue  for  the  delivery  on 
payment  of  such  sum  (if  any)  as  shall  have  been  found 
to  be  payable  by  the  plaintiff,  as  aforesaid,  of  the  said 
goods,  without  giving  the  defendant  the  option  of 
retaining  the  same  upon  paying  the  damages  assessed ; 
and  such  writ  of  execution  may  be  for  the  delivery  of 
such  goods.  If  such  goods  so  ordered  to  be  delivered, 
or  any  part  thereof,  cannot  be  found,  or  unless  the  Court 
or  a  j»udge  shall  otherwise  order,  the  sheriff  or  other 
ofiCicer  of  the  Court  is  to  distrain  on  the  defendant's 
lands  and  chattels  within  the  jurisdiction  of  the  Court, 
until  the  defendant  delivers  the  goods,  or,  cut  the  option 
of  the  plaintiff,  cause  to  be  made  of  the  defendant's 
goods  the  assessed  value  or  damages.  And  the  plaintiff, 
in  addition  to  the  specific  delivery  of  the  goods  as  afore- 
said, is  to  be  entitled  to  have  made  from  the  defend- 
ant's goods  the  damages,  costs,  and  interest  in  such 
action  (i). 

Where  damages  are  awarded  by  a  jury  against  several  where 
defendants,  it  is  in  the  option  of  the  plaintiff  to  levy  ^»™«k^ 

11.  i.    1  r-JF  1  .        .  recovered  as 

the  whole  against  any  one  of  them.    If  the  action  is  on  against  several, 
contract,  however,  that-  one  has  a  right  to  a  proper-  ^^jJJ^^^*  ^^ 


(t)  See  this  also,  ante,  p.  289.  Prior  to  the  Acts  mentioned  in  the 
above  two  paragraphs  (17  &  18  Vict.  c.  125,  and  19  &  20  Vict.  c.  97), 
courts  of  law  had  no  power  of  giving  specific  delivery  of  chattels. 
But  the  Court  of  Chancery  had  long  had  a  power  of  giving  specific 
delivery  of  chattels  wrongfully  detained,  but  only  when  the  chattel 
was  of  some  special  and  peculiar  value  for  which  damages  would  not  com- 
pensate :  see  Puaey  v.  Pusey,  and  Duke  of  Somerset  v.  Cookaon,  1  White 
and  Tudor's  Leading  Cases  in  Equity,  820,  821,  and  notes.  It  will  be  ob- 
served that  the  powers  given  by  the  two  Acts  just  mentioned  to  the  courts  of 
law  were  quite  irrespective  of  any  special  or  peculiar  value  in  the  chattel. 
There  was  one  respect  also  in  which  the  remedy  in  Chancery,  when  it  could 
be  taken,  was  more  beneficial,  viz.,  that  that  court  could  enforce  its  decree 
by  attachment,  while  the  judgment  at  law  could  only  be  enforced  by  dis- 
tringas. Under  the  Judicature  Act,  1873,  it  would  appear  that  any  division 
of  the  Court  can  give  specific  delivery  of  chattels  either  under  thc2»c  Acts 
or  on  the  principle  of  special  and  peculiar  value  formerly  acted  on  by  the 
t.'ourt  of  Chancery. 


against  one. 
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tionate  contribution  from  his  co-defendants,  but  if  in 
respect  of  a  tort  he  has  no  such  right  (i). 

Liability  of  an  A  porsou  agaiust  whom  damages  are  awarded  is,  of 
action/''**"  courso,  liable  to  have  the  judgment  fully  enforced 
against  him  by  execution,  but  in  the  case  of  an  executor 
defendant,  although  he  is  personally  liable  for  the  costs, 
yet  he  is  not  for  the  damages,  but  only  his  testator's 
estate,  unless  he  has  set  up  some  defence  he  knew  to 
be  false,  when  on  default  of  the  testator's  estate  he 
will  be  personally  liable.  He  will,  howeyer,  be  person- 
ally liable  to  the  fullest  extent  when  he  has  in  writing, 
for  consideration,  agreed  to  pay  his  testator's  debt  (Q, 
or  where  he  is  sued  on  some  contract  he  has  himself 
entered  into,  ejg.y  where  he  personally  gaye  instruc- 
tions for  the  funeral,  he  will  be  personally  liable. 
If  an  executor  plaintiff  sues  and  fuls,  he  will  be  liable 
for  costs  in  the  same  way  as  an  ordinary  plaintiff, 
unless  the  Court  otherwise  orders  (m). 

Damages  are  Damages  are,  generally  speaking,  assessed  by  a  jury, 
^^^^  by  a  ^^*  when  they  are  really  and  substantially  a  matter  of 
jury,  but  not  calculation, — e.g,y  all  cases  of  complicated  accounts 
•  v»y«-  between  the  parties  that  cannot  be  conveniently  dis- 

posed of  by  a  jury  in  the  ordinary  way, — it  has  long 
been  the  practice  to  refer  them  for  assessment  to  one  of 
the  masters  of  the  court  (n).  And  also  under  the 
present  practice,  damages  may  be  assessed  in  any  way 
in  which  any  question  arising  in  an  action  may  be 
tried  (o),  i.  6.,  either  before  a  judge  or  judges  alone,  or 
before  a  judge  with  assessors,  or  before  a  judge  and 
jury,  or  before  an  official  or  special  referee,  sitting 
with  or  without  assessors  (p). 

{k)  MerryvoeaUier  v.  Nixan,  2  S.  L.  C.  546 ;  8  T.  R.  186. 
(0  Ante,  pp.  39,  40. 
(m)  3  &  4  Wm.  4  c.  42,  b.  31. 
(n)  15  k  16  Vict.  c.  76,  8.  94. 

(o)  Judicature  Act,  1875,  Order  xili.  r.  6,  and  Order  xxix.  r.  4. 
(j))  Judicature  Act,  1875,  Order  XXX VI.  r.  2;  Indcrmaur's  Manual  of 
Practice,  70. 
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2.  Juries  in  assessing  special  damages  are  bound  by  2.  Th«  measure 
certain  established  and  recognised  rules,  which  are  **^^*™*^" 
pointed  out  to  them  by  the  judge  in  summing  up 
the  case,  which  rules  constitute  the  scale,  or,  measure 
of  damages  in  an  action  (q).  Some  of  these  rules 
equally  apply  whether  the  action  is  founded  upon 
contract  or  upon  tort,  and  some  particularly  to  each 
class  of  action. 

The  first  and  most  important  rule  which  applies  to  The  great  rule 
all  actions  is  that  the  damages  must  not  be  too  remote,  '^J'^^^ 
t>ut  must  be  the  natural  and  probable  result  of  the  not  be  too 
defendant's  wrongful  act  (r).    ''  Damage  is  said  to  be  ^™<>^* 
too  remote  when,  although  rising  out  of  the  cause  of 
action,  it  does  not  so  immediately  and  necessarily  flow 
from  it  as  that  the  o£fending  party  can  be   made 
responsible  for  it "  (s). 

One  or  two  illustrations  will  explain  what  is  meant  what  is  meaot 
by  this  rule,  and,  firstly,  as  an  instance  of  its  appli-  ^7  ^^^- 
cation  in  an  action  of  contract,  we  may  take  the 
important  case  of  Hadlty  y.  Baaenddle  {t)  (which  it  Hadky  t. 
has  been  said  was  a  case  intended  to  settle  the  law  ^^^^f*^^- 
upon  the  subject  {u)  ).    In  that  case  the  facts  were 
shortly  as  follows:  The  plaintifiEs  were  mill-owners, 
and  one  of  the  mill  shafts  being  broken,  they  sent  a 
seryant    to  the  office  of  the    defendants,  who  were 
carriers,  who  informed  the  clerk  at  their  office  that 
the  shaft  must  be  sent  at  once,  the  mill  being  stopped 
for  want  of  it,  and  the  clerk  told  him  in  reply  that  if 
it  were  sent  any  day  before  12  o'clock  it  would  be 
delivered  the  following   day.    Accordingly  the  shaft 
was  entrusted  to   the   defendants  to  carry,  and  the 
carriage  paid,  but  through  the  defendants'  neglect  it 


(g)  Broom's  Coms.  610. 

(r)  See  per  Patteson,  J.,  in  Kelly  t.  ParHngton,  5  B.  &  A.  645. 

(5)  Mayne  on  Damages,  39. 

(0  9  Ex.  341. 

(u)  Per  Pollock,  C.B.,  Wilaon  t.  Newport  Dock  Cb.,  L.  R.  1  Ex.  189. 
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was  not  deliyered  in  the  proper  time,  and  the  making 
of  a  new  shaft  was  through  this  delayed  for  seyeral 
days.     The  plaintiffs  contended  that  in  estimating  the 
damages  the  loss  of  profits  caused  by  the  stoppage  of 
the  mill  should  be  considered,  but  the  Court  decided 
that  they  could  not  be  taken  into  account,  for  it  did 
not  appear  that  the  carrier  had  been  made  aware  that 
a  loss  of  profits  would  result  from  the  delay  on  his  part, 
and  that  the  rule  is  that  the  damages  in  respect  of 
breach  of  contract  must  be  such  as  may  fairly  and 
reasonably  be  considered,  either  arising  naturally  from 
the  breach,  or  such  as  may  reasonably  have  been  sup- 
posed to  have  been  in  the  contemplation  of  both  parties 
at  the  time  they  made  the  contract  as  the  probable 
result  of  the  breach  of  it ;  here  the  mere  fiict  of  what 
the  servant  had  told  the  clerk,  in  the  absence  of  any 
express  or  implied  contract  on  his  part  that  special 
diligence  should  be  taken  on  that  account,  was  not 
sufficient  to  make  this  loss  of  profits  damages  that 
might  reasonably  be  expected  to  flow  from  the  breach. 
With  regard  to  this  case  it  should  however  be  mentioned 
that  it  does  not  necessarily  follow,  even  had  the  person 
who  delivered  the  shaft  then  informed  the  carrier  that 
loss  of  profits  would  ensue  from  any  delay,  that  he 
would  thereby  have  been  liable  in  respect  of  such  loss 
Difficulty  of     of  profits.    The  rule  that  damages  must  not  be  too 
thf  iu*k  M  to  remote  is  indeed  in  cases  of  this  kind  most  difficult  of 
remoteness  of  application,  and  it  is  very  hard,  if  not  impossible,  to 
damages.         reconcile  all  the  decisions  in  which  the  fact  of  notice, 
or  knowledge  of  some  special  circumstances,  has  been 
held  sufficient  to  render  damages  arising  from  it  recover- 
able as  not  being  too  remote,  and  difierent  rules  have 
been  laid  down  upon  this  point:  thus  in  one  case 
"  The  damages  are  to  be  what  would  be  the  natural 
consequences  of  a  breach  under  circumstances  which 
both  parties  were  aware  of "  {x),  but  this  rule  would 


(x)  Per  Blackburn,  J.,  in  Cory  v.  Thames  Ironvarka  Co.,  L.  R.  3  Q.  B. 
186. 
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appear  too  wide  viewed  by  the  side  of  the  following  one : 
'^  The  knowledge  mnst  be  brought  home  to  the  party 
sought  to  be  charged  under  snch  circnmstances,  that  he 
mnst  know  that  the  person  he  contracts  with  reasonably 
belieyes  that  he  accepts  the  contract  with  the  special 
conditions  "  (y). 

The  correct  mle  appears  to  be  that  where  there  are  Correct  rule, 
any  special  circumstances  connected  with  a  contract 
which  may  cause  special  damage  to  follow  if  it  is 
broken,  mere  notice  of  such  special  circumstances  given 
to  one  party  will  not  render  him  liable  for  the  special 
damage  unless  it  can  be  inferred  from  the  whole 
transaction  that  he  consented  to  become  liable  for 
such  special  damage,  and  that  if  the  person  has  an 
option  to  refuse  to  enter  into  the  contract  but  still 
enters  into  it,  this  will  be  evidence  that  he  accepted 
the  additional  risk  in  case  of  breach  (z). 

The  case  of  Kdly  v.  Partingion  (a)  furnishes  an  Keiiy  r. 
illustration  of  the  rule  against  remoteness  of  damages  ^<»'**»'»fl^*<^- 
arising  in  an  action  of  tort.  That  was  an  action  by  a 
servant  for  slander,  the  words  not  being  actionable 
in  themselves,  and  the  plaintiff  sought  to  prove  as 
damages  the  fact  that  in  consequence  of  the  slander, 
a  third  person  had  refused  to  employ  her,  which  he 
otherwise  would  have  done ;  but  the  Court  held  that 
as  the  words  used  would  not  naturally  lead  to  such 
a  result  such  damages  were  too  remote. 

No  damages  can  be  awarded  in  respect  of  any  act  of  the  Damages 
defendant's  done  before  the  plaintiff's  particular  cause  S"h)f (i^' 
of  action  arose  (b),  but  damages  arising  subsequently  of  action 

cannot  be 
"    " — ■ recoveredj  but 

(y)  Per  Willcs,  J.,  in  British  Columbia  Saw  Miii  Co,  v,  Nettleship,  L.  R.  4  f  !?!5T!i„n. 
C.  P.  509.  arising  since 

(js)  Majne  on  Damages,  32,  33,  and  see  the  case  of  Hadley  r.  Baxendale  ■**™®**™®* 
and  subsequent  cases  on  the  subject  collected  and  dealt  with  in  Mayne  on  ™^^' 
Damages,  8-34. 

(a)  5  B.  &  A.  645 ;  see,  howerer,  Miller  y.  David^  L.  R.  9  C.  P.  126. 

(6)  Mayne  on  Damages,  84. 


9M 


or  n 


to  th«  esiMe  of  aetkni  aiftj  be 
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Mine  new  eaoie  of  ftetion  (^). 
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In  actimui  on  ecmtimet  the  mensaze  of 
Wirar  ie^eniM  upon  the  motiTes  whieh  kd  the 
drmdant  to  break  the  eontimet,  br  howerer  eril  his 
intention  maj  hare  been  in  Ineakiiig  it,  thai  £Kt 
eannot  be  taken  into  eonaideiation.  Thus,  the  de- 
fendant may  hare^  from  motirea  of  annoyance,  or 
eren  wone  motirea,  refdaed  to  pay  a  debt  doe  nntil 
aetnally  compelled  to  do  so,  yet  all  that  ean  be  re- 
eorered  ia  the  amount  of  the  debt,  with  interest  in 
some  caaea,  which  will  presently  be  noticed  (d).  To 
this  mle,  howerer,  there  ia  one  exception,  yia.,  an 
action  for  breach  of  promise  of  marriage,  which, 
though  strictly  speaking  an  action  on  a  contract,  yet 
so  strongly  pertains  to  a  tort,  that  the  motiyes  of  the 
defendant  in  committing  the  breach  are  often  a  most 
important  point,  as  also  the  position  in  life  of  the 
defendant  (e).  In  this  action,  therefore,  the  principles 
stated  in  the  next  paragraph  will  generaUy  apply. 

In  actions  of  tort,  the  motiyes  of  the  defendant  in 
committing  the  tortious  act  are,  howerer,  all-important, 
for  in  such  an  action  any  species  of  aggrayation  will 
giye  ground  for  additional  damages  (/).  Thus,  if  two 
assaults  are  committed,  the  one  perhaps  unintentionally, 
or  at  any  rate  hastily,  or  with  some  circumstances  of 
an  excusable  nature,  and  the  other  premeditated  and 
fully  intended,  and  perhaps  accompanied  with  insulting 
or  opprobrious  expressions  or  other  circumstances  of 
aggrayation,  in  the  latter  case  yery  much  heayier 
damages  will  be  giyen  than  in  the  former,  although 


(o)  Matim  on  Danuiges,  84-87. 
(d)  Ibid.  85. 
(<r)  Ibid. 
(/)  Ibid.  36. 
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practically  the  plaintiff  may  not  have  sustained  any 
greater  or  more  substantial  injury  than  in  the  other 
cases.  Instances  might  be  multiplied  to  any  extent, 
for  almost  every  action  of  tort  will  be  found  to  con- 
stitute an  instance  in  itself  more  or  less  striking. 

A  jury,  therefore,  in  assessing  damages  in  tort  are  LooMr  prin- 
gOYcmed  by  far  looser  principles  than  in  contract  (g) ;  otLrTeTin 
and  in  many  cases  of  tort  the  jury  are  justified  in  awarding 
giving  damages  quite  beyond  any  possible  injury  sus-  actions  ex 
tained  by  the  plaintiff,  on  the  ground  that  the  action  *'^^o  ^^^  ^^ 
is  brought  to  a  certain  extent  as  a  public  example,  and  contractu. 
damages,  when  so  awarded,  are  styled  exemplary  or 
vindictiye  damages  (h).    As  an  instance  of  this  parti- 
cularly may  be  mentioned  actions  for  seduction  (t}. 

I't  was  formerly  laid  down  as  a  rule  in  actions  of  Although  it 
tort,  that  not  only  must  the  damage  be  the  natural  ^covMerJi, 
and  probable  cause  of  the  defendant's  act,  but  also  that  7«^  ^^^  ^^  >* 
the  wrongful  act  of  a  third  person,  even  although  it  that°damag7 
might  be  the  natural  and  probable  cause  of  the  de-  *?***,*?^ ., 
fondant's  act,  could  never  be  taken  into  consideration  ugai  coom- 
in  assessing  the  damages  against  the  defendant,  or,  in  2gf^j°^*jfg'^* 
other  words,  that  damages  must  be  the  natural  and  legal  act. 
consequence  of  the  defendant's  act  (Jc).    The  practical 
working  of  this  rule  may  be  well  iUustrated  by  an 
extreme  case.    Suppose  that  the  defendant  had  slan- 
dered the  plaintiff  openly  before  a  number  of  people 
by  using  words  leading  them  to  believe  him  guilty  of 
some  such  disgraceful  action,  that  they  might  naturally 
have  been  expected  to  set  upon  the  plaintiff  and  ill-use 
him  in  consequence  of  their  belief  in  such  words,  as 


{g)  Mayne  on  Damages,  36. 

(h)  Buckle  T.  Money,  2  Wils.  205;  Fabngas  t.  Mostyn,  2  W.  Bl.  929; 
EmMen  t.  Myers,  30  L  J.  (Ex.)  71 ;  BeU  r.  Midland  By,  Co,,  30  L.  J. 
(C.P.)  273. 

(0  Per  Wilmot,  C.J.,  in  TuiUdge  t.  Wade,  3  Wils.  18.  As  to  actions  of 
seduction,  see  cmte,  pp.  326-332. 

{k)  Vicara  r.  WUoocks,  2  S.  L.  C.  553 ;  8  East.  1 ;  Morria  y.  Langdale, 
2  B.  &  P.  284. 
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by  putting  him  in  an  adjacent  pond  or  otherwise ;  and 
suppose  this  to  have  been  not  only  what  might  have 
been  expected,  but  also  what  actually  occurred,  yet 
as  such  an  act  was  of  course  an  uiilawfnl  one  on 
the  part  of  such  third  persons,  it  could  not  have  been 
taken  into  account  by  the  jury  in  estimating  the 
amount  of  the  damages,  as  though  under  the  circum- 
stances the  natural,  it  was  not  the  legal  consequence 
of  the  act  (Z).  This  former  rule  was,  therefore, 
manifestly  unjust,  and  must  now  be  taken  as  clearly 
not  law  {m). 

When  interest  In  actious  ou  contract  interest  may  properly  be 
awarded  by  the  jury  as  increasing  the  amount  of  the 
damages  in  some  cases,  though  not  in  all.  That  this 
is  so  in  the  case  of  bills  of  exchange  and  promissory 
notes  has  been  noticed  in  considering  those  instru- 
ments {n) ;  also,  interest  may  of  course  be  given  where 
there  has  been  an  express  contract  to  pay  it,  or  where 
a  contract  can  be  implied  to  that  effect,  as  from  the 
custom  of  a  banking-house  known  to  the  defendant,  or 
where  it  has  been  paid  in  like  previous  transactions 
between  the  parties ;  also  where  a  bill  or  note  has  been 
agreed  by  the  defendant  to  be  given  for  a  debt,  and  not 
given,  the  plaintiff  may  recover  interest  from  the  time 
it  ought  to  have  been  given,  because  had  it  been  given 
it  would  have  itself  carried  interest  (o).  It  has  also 
q  a'I^w*  ^^4-  ^^^^  provided  by  statute  (p),  "  that  upon  all  debts  or 
c.  42, 9.  28.  sums  certain,  payable  at  a  certain  time  or  otherwise, 
the  jury,  on  the  trial  of  any  issue,  or  on  any  inquisition 
of  damages,  may,  if  they  shall  think  JU,  allow  interest 
to  a  creditor  at  a  rate  not  exceeding  the  current  rate  of 

(0  See  per  Lord  Wensleydale,  in  Lynch  r.  Knight^  9  H.  L.  Caa.  577. 

(m)  Lynch  v.  Knight,  9  H.  L.  Caa.  577 ;  Knight  v.  Gitibs,  1  A.  &  E.  43 ; 
Oreen  v.  Button,  2  C.  M.  &  R.  707 ;  Lwnity  v.  Oye,  22  L.  J.  (Q.B.)  463 ; 
(the  facta  of  which  latter  case  are  set  out,  ante,  p.  331.)  Starkie  on 
Slander  and  Libel,  205 ;  notes  to  Vicars  y.  Wlcocks,  2  S.  L  C,  559-567,  and 
cases  cited  and  referred  to ;  Mayne  on  Damages,  61,  62. 

(n)  Ante,  p.  142. 

(o)  Mayne  on  Damages,  133. 

(p)  3  &  4  Wm.  4,  c.  42. 
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interest,  from  the  time  when  snch  debts  or  snms  certain 
were  payable,  if  snch  debts  or  snms  be  payable  by 
yirtne  of  some  written  instrnment  at  a  certain  time,  or 
if  payable  otherwise,  then  from  the  time  when  demand 
of  payment  shall  haye  been  made  in  writing,  so  as  snch 
demand  shall  give  notice  to  the  debtor  that  interest 
will  be  claimed  from  the  date  of  snch  demand  nntil  the 
time  of  payment.  Proyided  that  interest  shall  be 
payable  in  all  cases  in  which  it  is  now  payable  by 
law  "  (s). 

It  will  be  observed  that  this  is  a  mere  discretionary  Obflerrations 
power  to  a  jnry,  and  in  that  respect  nnlike  the  other  ®"  ^*  "tatiite. 
cases  in  which  interest  is  recoverable.  With  regard  to 
the  demand  that  is  required  if  the  snm  is  not  payable 
at  a  certain  time  under  some  written  instrument,  any- 
thing is  sufficient  that  substantially  gives  the  defend- 
ant notice  that  if  the  debt  is  not  paid  at  a  certain 
time  he  will  be  held  liable  for  interest  (r).  The  Farther  p: 
same  Act  also  provides  that  the  jury  on  the  trial  of  ^t^^ 
any  issue,  or  on  any  inquisition  of  damages,  may,  if 
they  shall  think  fit,  give  damages  in  the  nature  of 
interest  over  and  above  the  value  of  the  goods  in  actions 
for  wrongful  conversion  or  trespass  to  goods,  and  also 
over  and  above  all  money  recoverable  on  policies  of 
insurance  made  after  the  Act  (s). 

There  are  some  few  cases  in  which  it  has  been  pro-  Double  and 
vided  by  statute  that  double  or  treble  damages  shall  be  ^Jj*  ^ 
recoverable,  e.g.,  in  the  case  of  a  wrongful  distraint  for 
rent  where  no  rent  was  actually  due,  there  the  party 
so  wrongfully  distraining  forfeits  double  the  value  of 
the  chattels  distrained  on,  together  with  full  costs  of 
suit  (t). 


(<7)  3  &  4  Wm.  4,  c.  42,  s.  28. 

(r)  See  Mowati  v.  Lord  Londesboroughj  23  L.  J.  (Q.B.)  38. 

(a)  3  &  4  Wm.  4,  c.  42,  s.  29. 

(0  2  Wm.  &  M.  seas.  1,  c.  5,  s.  5 ;  Addison  on  Torts,  75. 
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A  defendant  A  defendant  may  now  in  some  cases  obtain  substan- 

imde^^he  ^^^  damages  against  a  plaintiff,  for  the  Judicature  Act, 

Jndicatnre  1875  (i«),  allows  any  counter-claim  to  be  set  up  by  a 

obuin^^^'  defendant  against  a  plaintiff.    In  all  such  cases  of 

damages  coursc  tbc  general  rules  as  to  the  measure  of  damages 

affainst  the  ••■i  |_ 

plaintiff  in         Will  apply. 

an  action. 

3.  Damages  in      3.  Damages  in  eyery  particular  case  depend  more  or 

ticniar^iies.    ^^^  ^^  ^^^  general  rules  as  to  the  measure  of  damages 
laid  down  in  the  preceding  pages. 

Daxnages  Where,  ou  a  contract  for  sale  of  land,  it  turns  out 

reooTCTableby  t^**  *^®  vcndor  has  no  Valid  title  to  convey  to  the 
a  purchaser     purchaser,  naturally  the  latter  has  a  right  of  action 
Mntract  to  ^  agaiust  the  former,  and  he  is  entitled  to  recover  as  his 
sell  land.         damages  any  expenses  he  has  properly  incurred  in  in* 
vestigating  the  title,  and  also,  if  he  has  paid  a  deposit, 
such  deposit  and  interest  thereon  (x\  but  he  is  not 
generally  entitled  to  recover  anything  for  expenses 
incurred  purely  on  his  own  behalf  and  not  actually  ne- 
cessary, 6.^.,  surveying  the  estate,  nor  any  expenses  he 
has  incurred  before  the  proper  time  for  doing  so,  6.^., 
the  preparing  of  the  conveyance  in  anticipation  of 
matters  being  all  right  (y). 

As  no  man  can  be  absolutely  certain  that  he  has  a 
perfect  title  to  land  which  he  contracts  to  sell,  it  is  con- 
sidered that  contracts  for  the  sale  of  land  have  expressed 
on  them  the  condition  or  proviso  that  they  are  only  to 
take  effect  in  the  event  of  the  vendor  turning  out  to 
have  a  good  title,  and  therefore,  generally  speaking,  if 
the  contract  is  not  carried  out,  through  a  defect  in  the 
title  of  the  vendor,  the  purchaser  is  only  entitled  to  the 

Damages         damages  specified  in  the  last  preceding  paragraph  (z) ; 

^re  Toidor   ^^^  ^  ^  pcrsou  has  offered  for  sale  an  estate  to  which 

knew  he  had . 

""  ^^^  («)  38  ft  39  Vict,  c.  77,  Order  xu.  r.  3. 

(s)  Majne  on  Damages,  168. 
(y)  Ibid.  169. 
(«)  See  FkurwH  r,  TkomhiU,  2  W.  Bl.  1078. 
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he  knew  he  had  no  title,  and  to  which  he  had  no  rea- 
Bonahle  expectation  of  gaining  a  title,  the  purchaser  is 
entitled  further  to  reasonable  damages  for  the  loss  of 
his  bargain,  on  the  principle  that  he  is  entitled,  so  far 
as  money  can  eSect  it,  to  be  placed  in  the  same  situa- 
tion as  if  the  contract  had  been  carried  out  (a).  But 
the  purchaser  is  not  entitled  to  recoyer  as  damages  the 
profit  that  he  would  have  made  on  an  agreed  re-sale  of 
the  estate,  or  any  expenses  of  such  re-sale,  unless  there 
has  been  some  fraud  on  the  part  of  the  vendor  (b). 

If  the  breach  of  a  contract  for  the  sale  or  letting  of  DamagM  re- 
land  arises  from  some  matter  other  than  title,  e.g.y  if  ^he^^en^j^y 
the  vendor  wilfully  refuses  to  convey  or  let  to  the  wiifiUiy 
plaintiff,  all  reasonable  special  damage  that  he  has ^^^"^ 
under  the  circumstances  sustained  may  be  recovered, 
so  that  this  would  certainly  bring  in  the  loss  of  profit 
on  an  agreed  re-sale  (e).     And  the  plaintiff  is  also 
generally  entitled,  in  addition,  to  specific  performance 
of  the  contract  (d). 

In  an  action  against  a  purchaser  of  land  for  refusing  Damages 
to  complete  as  he  should  have  done,  the  damages  that  '^^^J^^^* 
the  plaintiff  is  entitled  to  recover  are  not  the  full  price  purchaser  for 
agreed  to  be  paid,  or  the  value  of  the  land,  but  the  loss  ^^i°^*®. 
he  has  actually  sustained  by  the  defendant's  breach  of 
contract,  which  would  in  most  cases  be  the  expenses 
the  plaintiff  has  been  put  to,  and  any  special  inconve- 
nience he  has  suffered,  and  the  difference  between  the 
price  agreed  upon  and  the  sum  produced  on  a  re-sale  (e). 
Under  the  ordinary  stipulation,  that,  if  the  purchaser 
fails  to  comply  with  the  conditions  of  sale  the  deposit 
shall  be  forfeited  to  the  vendor,  the  vendor  is  entitled 
to  forfeit  it  on  such  an  event  (/) ;  this  does  not  preclude 

(a)  Roinnson  ▼.  ffarman,  18  L.  J.  (Ex.)  202. 

(b)  See  Mayne  on  Damages,  169. 

(c)  Engel  t.  Fitch,  L.  R.  4  Q.  B.  659. 

(d)  See  Snell's -Principles  of  Equity,  521  et  acq. 
(<r)  Laird  v.  Pjfm,  7  M.  &  W.  474. 

If)  Hinton  r.  Sparkes,  L.  R.  3  C.  P.  161. 

2  B  2 
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Dunagea 
recoyenible  in 
an  action  by 
a  reversioner 
for  breach  of 
a  coToiant  to 
repair. 


Damages  for 
trespass,  &c., 
to  land,  may 
sometimes  be 
recorered, 
both  by  the 
occupier  and 
the  rever- 
sioner. 


him  from  bringing  an  action  against  the  vendee  also, 
but  if  he  does  so  the  amonnt  of  the  deposit  will  be  taken 
into  account  in  calculating  the  damages  (^). 

Where  an  action  is  during  the  continuance  of  a  lease 
brought  by  the  reversioner  for  breach  of  a  covenant  to 
repair,  the  measure  of  damages  is  generally  considered 
to  be  the  real  injury  that  has  been  done  to  the  rever- 
sion (h) ;  but  if  the  lease  has  actually  expired,  then  the 
measure  of  damages  will  be  what  it  has  cost  or  will  cost 
to  put  the  premises  in  proper  repair  (t). 

In  the  case  of  trespass  or  other  injury  done  to  land, 
the  actual  occupier  of  it  is  naturally  the  person  entitled 
to  bring  an  action,  but  if  the  injury  is  one  of  a  per- 
manent nature  that  tends  to  depreciate  the  value  of 
the  inheritance  as  well  as  the  immediate  ownership, 
not  only  may  the  occupier  sue  but  also  the  rever- 
sioner (k)y  which  has  been  well  instanced  by  the  case  of 
injury  done  to  trees  where  the  occupier  would  have  his 
right  of  action  in  respect  of  the  loss  of  shade  from  them, 
and  the  reversioner  for  the  loss  of  the  timber  (Z). 


Mesne  profiu.  In  any  action  for  recovery  of  land  the  plaintiff  may 
also  recover  damages  for  the  loss  of  the  profits  of  the 
land  during  the  period  of  the  defendant's  wrongful 
possession^  which  damages  are  styled  mesne  profits  (m). 


Damages 
recoverable 
against  a 
purchaser  of 
goods  for 
breach  of 
contract. 


In  the  case  of  a  contract  for  the  sale  of  goods,  on  the 
breach  of  it  by  the  purchaser,  the  proper  measure  of 
damages  is  the  difference  between  the  contract  price  of 
the  goods  and  the  market  value  thereof  at  the  time 
that  the  contract  ought  to  have  been  completed  (n),  and 


(9)  Ockenden  r.  Herdy,  27  L.  J.  (Q.B.)  361. 

(A)  Mayne  on  Damages,  229. 

(0  Ibid.  231. 

Ik)  Jester  t.  Oiffcrd,  4  Burr.  2141. 

(0  See  Bedmgfield  t.  Onshw,  3  Lev.  209.  *  See  antCy  pp.  258,  259. 

(m)  Judicature  Act,  1875,  Order  xvn.  r.  2 ;  Brown*s  Law  Diet.  236. 

(n)  PhUpoUs  ▼.  EvoMy  5  M.  &  W.  475. 
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the  best  evidence  of  the  market  yalue  at  that  time  will 
be  the  proof  of  the  re-sale  of  the  goods  by  the  plaintiff 
and  the  sum  produced  by  such  re-sale.  To  make  the 
rule  plain  by  an  instance,  A.  agrees  to  sell  certain  hops 
to  B.  for  £100,  to  be  delivered  on  a  certain  day,  B. 
refuses  to  receive  them,  and  by  that  day  the  hops, 
having  gone  down  in  the  market,  are  worth  only  £70 ; 
here  the  sum  A.  will  be  entitled  to  recover  against  B. 
will  be  the  difference  of  £30.  If  A.  has  directly  after 
the  day  re-sold  them,  and  they  have  produced  only  the 
£70,  of  course  this  will  be  all  the  stronger  evidence  of 
the  market  value.  If,  however,  in  this  case  the  hops 
have  gone  up  in  value,  here,  as  the  plaintiff  will  have 
suffered  no  substantial  harm,  he  can  only  recover 
nominal  damages. 

But  if  there  is  not  merely  a  contract  for  the  sale  of  Where  the 
goods,  but  the  property  in  the  goods  has  actually  passed  the^DoL"^ 
to  the  purchaser  (o),  although  they  may  not  have  been  >^m  pawed,  the 
delivered,  here  the  vendor  may  recover  the  full  amount  r!»coYer«bie. 
of  the  price  agreed  to  be  paid  by  the  purchaser  (p), 
unless,  indeed,  the  contract  has  in  any  way  been  of 
an  unconscionable,  oppressive,  or  fraudulent  nature,  in 
which  case  the  jury  are  sometimes  allowed  to  disregard 
the  precise  terms  of  the  agreement  actually  made  and 
to  give  fair  and  equitable  damages  only  (jf). 

On  the  breach  of  a  contract  for  the  sale  of  goods  by  Damages 
a  vendor  in  not  delivering  them,  the  measure  of  damages  r««>^«»'abie  on 
is  "  the  difference  between  the  contract  price  and  that  contract  to 
which  goods  of  a  similar  description  and  quality  bore  ^«i»^«'  8<^*- 
at  the  time  when  they  ought  to  have  been  delivered, 
because  the  purchaser  has  the  money  in  his  hands,  and 
might  have  purchased  other  goods  of  a  like  quality  the 
very  day  after  the  contract  was  broken.    Therefore  a 


(o)  As  to  when  the  property  in  goods  passes,  see  ante^  pp.  70-74. 
(p)  Alexander  t.  Gardner,  1  Bing.  N.  C.  671. 
(q)  Broom's  Corns.  619. 
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bnyer  cannot  recover  the  Iobb  of  profit  which  he  would 
have  made  by  carrying  out  a  contract  for  re-sale  at  a 
higher  price  made  in  the  interyal  between  the  first 
contract  and  the  time  for  deliyering  "  (r). 


DammgM  In  actions  for  the  breach  of  a  warranty  (a)  the  mea- 

^^  o^radi  ^^^^  ^^  damages  must  depend  considerably  npon  the 
of  warranty,  fact  of  the  article  haying  been  returned  or  not.  In 
previoasly  treating  of  warranties  it  has  been  pointed  out 
that  in  some  cases  the  yendee  has  an  absolute  right  to 
return  the  article  warranted,  whilst  in  other  cases  he 
has  no  right  to  do  so,  but  is  confined  to  his  remedies 
other  than  this  (t).  If  the  yendee,  haying  the  right  to 
do  so,  does  return  the  article,  or  though  not  haying  the 
right,  yet  does  so  with  the  assent  of  the  yendor,  and 
has  not  before  paid  the  price,  if  he  has  not  sufiered  any 
special  injury  he  will  be  entitled  to  nominal  damages 
only,  and  if  he  has  paid  the  price  and  sufiered  no 
injury  beyond  that,  then  the  measure  of  damages  will 
be  the  price  paid  (u).  If  any  special  injury  has  how- 
eyer  resulted,  then,  in  all  cases  where  the  article  has 
not  been  returned,  the  measure  of  damages  is  the  difier- 
ence  between  the  yalue  of  the  article  had  it  not  pos- 
sessed the  defect  warranted  against  but  been  as  it 
should  be,  and  the  actual  yalue  of  the  article  with  the 
defect  (x) ;  and  the  best  eyidence  of  the  yalue  of  the 
article  with  the  defect  must  necessarily  be  the  sum 
which  it  has  produced  on  a  re-sale. 


Damages 
recoverable 
against  a 
carrier  of 
goods. 


If  a  carrier  of  goods  (tf)  does  not  deliver  them 
within  the  proper  time,  and  the  consignee  therefore 


(r)  Majne  on  Damages,  149 ;  and  see  cases  there  cited.  See  also,  as 
shewing  that  the  general  rule  may  be  departed  from  in  some  cases  through 
the  conduct  of  the  defendant  himself,  Ogle  ▼.  £ari  Vane^  L.  R.  2  Q.  B.  275 ; 
(El.  Ch.)  L.  R.  8  Q.  B.  272. 

(s)  As  to  what  will  amount  to  a  warranty,  see  ante,  p.  84. 

(0  See  ante,  p.  86. 

(u^  Mayne  on  Damages,  162. 

(x)  Dingle  ▼.  Harey  7  C.  B.  (N.S.)  145 ;  Mayne  on  Damages,  162 ; 
Broom's  Coms.  624. 

(y)  As  to  carriers  generally,  see  ante,  pp.  95-101. 
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refuses  to  receiye  them,  or  if  by  the  neglect  of  the 
carrier  they  are  lost,  the  damages  recoverable  will  be 
the  tme  valne  of  the  goods,  and  also  any  farther 
damages  naturally  resulting  from  the  contract.  What 
will  be  deemed  the  natural  consequences  of  the  carrier's 

neglect  has  already  been  sufficiently  considered  (z). 

» 

With  regard  to  actions  against  a  carrier  of  passen-  Damagw 
gers  for  some  personal  injury  caused  by  the  defend-  ^!2^[*^* 
ant's  negligence,  the  measure  of  damages  consists  in  carrier  of 
the  substantial  injury  the  plaintiff  has  suffered  by  the  P**"''^®'*' 
expenses  of  his  cure,  his  loss  of  time  and  consequent 
injury  to  his  business,  and  the  general  pain  and  dis- 
comfort he  has  been  put  to  (a),  and  the  fact  of  the 
plaintiff  having  through  an  insurance  received  com- 
pensation for  his  accident  cannot  be  set  up  by  the 
defendant  in  mitigation  of  damages  (i).    With  regard 
to  actions  under  Lord  Campbell's  Act  (c)  the  rule  Ftaticaltflr  in 
has  been  stated  to  be  "  that  the  damages  should  be  "^^^^^ 
calculated  in  reference  to  a  reasonable  expectation  of  bell's  Act. 
pecuniary  benefit,  as  of  right  or  otherwise  from  the 
continuance  of  the  life  "  (d),  which  means  that  the  jury 
cannot  speculate  on  mere  probabilities  of  advantages 
that  might  possibly  have  ensued  to  the  persons  for 
whose  benefit  the  action  is  brought,  nor  can  they  look 
to  the  grief  caused  such  persons  by  the  death,  but 
they  may  consider  the  fair  loss  of  comforts  and  con- 
veniences to  such  parties  through  the  death,  for  this  is 
fairly  within  the  pecuniary  loss  for  which  the  action  is 
brought  («).   And  in  calculating  this  pecuniary  loss  the 
jury  may  consider  any  reasonable  probabilities  of  pecu- 
niary benefit  capable  of  being  estimated  in  money,  e.g.^ 

(«)  See  anttf,  p.  363,  et  9eq,\  and  case  of  Hadley  ▼.  Baxendaie  there 
quoted  and  referred  to,  and  remarks  thereon. 

(a)  Majne  on  Damages,  404,  405  ;  and  see  as  to  how  far  this  principle 
will  be  extended,  Anmworth  v.  South  Eastern  By.  Co.,  11  Jur.  760. 

(6)   Vatea  v.  White,  4  B.  N.  C.  283. 

(c)  9  &  10  Vict.  c.  93,  as  to  the  provisions  of  which  see  ante,  pp.  339, 
340. 

(d)  Per  cnr.  Franklin  y.  South  Eastern  By.  Co.,  3  H.  &  N.  211, 
(d)  Franklin  r.  South  Eastern  By.  Co.,  3  H.  &  N.  21 1. 
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Damages  re- 
ooTerable  on 
fire  and  life 
policies. 


When  a 
plaintiff, 
though  he  has 
not  done  work 
as  contracted 
for,  may  sue 
upon  a 
quaniwn 
meruit. 


Damages 
recoyerable 
in  actions  for 
trespass,  or 
other  injury 
to  land. 


that  the  deceased  who  had  been  in  the  habit  of  contri- 
buting  towards  the  support  of  a  relative,  for  whose 
benefit  the  action  is  brought,  would  haye  continued  to 
have  done  so  (/).  It  has  been  held  that  the  jury 
cannot  give  damages  in  respect  of  the  funeral  expenses, 
there  being  nothing  in  the  Act  to  justify  their  so 
doing  (g). 

From  the  yery  material  distinction  in  the  nature  of 
the  contracts  of  fire  and  life  assurance]  (A)  arises  the 
dijSerence  in  the  damages  recoverable  in  each,  the 
damages  being  in  the  former  only  the  actual  loss  in- 
curred, but  in  the  latter  the  whole  sum  assured  to  be 
paid. 

Where  a  person  is  employed  to  do  certain  work,  and 
he  does  not  do  it  as  he  contracted  to,  but  does  it  in 
some  different  way,  though  he  cannot  of  course  recover 
the  contract  price,  yet  if  the  defendant  has  accepted 
what  he  has  done  he  is  entitled  to  recover  upon  a 
qtMfUum  meruti,  t.6.,  as  much  as  it  deserves  (t). 

In  an  action  for  a  trespass  or  other  injury  to  land, 
the  general  measure  of  damages  is  the  diminished 
value  of  the  land  Qc) ;  and  in  cases  of  trespass  where 
no  real  injury  has  been  sustained,  and  there  are  no 
special  circumstances  of  aggravation,  nominal  damages 
only  will  be  given.  If,  however,  there  are  any  circum- 
stances of  aggravation,  or  the  trespass  has  been  com- 
mitted after  notice  not  to  trespass,  here  exemplary 
damages  may  be  given  quite  beyond  any  real  injury 
that  the  plaintiff  has  suffered  (2). 


(/)  Dalton  T.  South  Eastern  Ry,  Co,,  27  L.  J.  (C.P.)  227 ;  Pym  t.  Qreai 
Northern  By.  Cb.,  2  B.  &  S.  767  ;  4  B.  &  S.  396. 

(0)  Daiton  v.  South  Eattem  By,  Co,,  supra. 

(A)  As  to  which  see  ante,  pp.  155, 156. 

(0  Ante,  p.  199. 

(A)  Jones  v.  Gooday,  8  M.  &  W.  146. 

(J)  Merest  v.  Harvey,  5  Taunt.  442  ;  &$  to  trespass  to  land,  bee  ante,  ]tp. 
256-263. 
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In  cases  of  nxiisances  where  no  substantial  injnry  DamagM 
has  been  done,  if  it  is  the  first  time  of  an  action  having  jj^^"^/*  *" 
been  brought  in  respect  of   the  nuisance,  nominal  nuisances, 
damages  generally  will  only  be  giyen ;  but  if  it  is  a 
second  or  any  further  action  for  the  continuance  or  re- 
occurrence of  the  same  nuisance,  exemplary  damages 
may  be  given  with  a  view  to  compelling  its  removal  (n»). 
In  any  action  the  plaintiff  may  also  obtain  an  injunc-  When  a  rerei^ 
tion,  either  in  addition  to  or  instead  of  damages.    Not  ^^J^^^ 
only  the  actual  occupier  of  lands,  but  also  the  rever- 
sioner may  obtain  damages  if  the  nuisance  is  of  a  per- 
manent nature  (n). 

In  an  action  for  some  injury  done  by  a  ferocious  Damages 
animal,  e,g.y  a  fierce  dog,  the  damages  awarded  to  the  f®^^*[*J*^*.« 
plaintiff  may  include,  not  only  the  actual  expenses  he  in  respect  of 
has  been  put  to  in  getting  cured,  but  also  the  bodily  J^™®  ^"J^'"^ 
pain  he  has  suffered,  as  by  undergoing  a  surgical  savage 
operation  (o).  ''^^• 

For  the  measure  of  damages  in  an  action  for  seduction  j^  to  damages 
the  student  is  referred  to  the  previous  remarks  on  that  *"  »«i»ction. 
subject  (p). 

In  actions  for  breach  of  promise  of  marriage  the  Damages  in 
only  rule  that  can  be  given  is  that  temperate  and  f^*'**?*  ^|?' 
reasonable  damages  should  be  awarded,  the  jury  fairly  promise  of 
considering  the  grief  caused  by  the  breach,  and  the  ™*">*k«- 
probable  pecuniary  or  social  loss  sustained  by  the 
plaintiff;  but  any  evil  motives  of  the  defendant,  or  cir- 
cumstances of  aggravation,  may  be  taken  into  account. 

The  damages  to  be  awarded  the  plaintiff  in  an  action  Damages  in 
for  assault  and  battery  (j)  must  always  depend  on  the  Jl^u"  4^4 
circumstances  of  the  case.    In  the  case  of  a  simple  and  battery,  and 

. false  im- 

(m)  BaUishai  v.  Seed,  25  L.  J.  (C.P.)  290.  prisonmcnt. 

(n)  See  as  to  nnisanoes,  caUe,  pp.  263-268. 

(o)  Addison  on  Torts,  116,  1 17.    As  to  injuries  by  ferocious  animals, 
see  ante,  pp.  279,  280,  336. 

(p)  Ante,  p.  328. 

(fl)  As  to  which  SCO  ante,  pp.  291-299. 
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Damages 
reoorerable 
in  actioos  for 
malicious 
prosecation. 


somewhat  excusable  assault  nominal  damages  onl  j  will 
generally  be  giyen,  but  exemplary  damages  may  be 
given  if  there  has  been  any  special  injury,  or  the  as- 
sault has  been  attended  with  circnmstances  of  insnlt, 
or  has  been  premeditated  (r).  In  actions,  too,  for  false 
imprisonment  (s),  the  damages  mnst  depend  on  the 
same  principles  (<). 

In  actions  for  malidons  prosecution  (u)  damages  may 
be  awarded  not  only  in  respect  of  the  actual  pecnniary 
loss  the  plaintiff  may  have  been  pnt  to  in  defending 
himself,  bnt  also  in  respect  of  the  injury  done  to  his 
character  (x). 


The  sutnte         With  reference  to  the  damages  recoverable  in  re- 
6  &  7  Vict  c.  gp^t  of  Ubel  or  slander,  the  student  is  reminded  of  the 

96,  may  affect     *,         .  /  .,  •  •  •      .i         . 

the  question  of  effect  in  somc  cssos  of  the  provisions  in  the  statute 
fS  foMibci  ®  *  "^  ^^®*-  ^-  ®^»  ^^^'®  noticed  in  treating  of  those 

or  slander.         Bubjects  (jjf)* 


Damages 
recorerable 
against  a  non- 
attending 
witness. 


Damages 
against  a 
sheriff  for 
negligence  in 
execnting  a 
writ  of  oa.  M. 


The  damages  recoverable  against  a  witness  who  has 
been  served  with  a  subpcBua,  and  whose  reasonable 
expenses  have  been  tendered,  consist  of  a  penalty  of 
£10,  and  such  further  sum  as  may  be  awarded  for  the 
injury  or  loss  sustained  by  the  party  who  subpoBuaed 
him  (2;).  If,  through  the  non-attendance  of  the  witness, 
the  party  gets  the  trial  postponed,  the  proper  measure 
of  damages  will  be  the  expenses  of  going  down  to  the 
trial  and  of  getting  it  postponed,  and  all  costs  incidental 
to  such  postponement. 

In  an  action  against  a  sheriff  (a)  for  having  by  his 
negligence  allowed  some  person  arrested  by  him  for 

(r)  Mayne  on  Damages,  402-404. 

(s)  As  to  which  see  ante,  pp.  299-307. 

(0  Mayne  on  Damages,  402-404. 

(11)  As  to  which  see  ante,  pp.  308-310. 

(x)  Ha  jne  on  Damages,  398. 

(y)  See  ante,  chap,  t.,  p.  311  «<  aeq, 

(1)  5  Elis.  c.  9,  s.  12,  made  perpetual  by  26  &  27  Vict,  c  125. 

(a)  As  to  which  see  ante,  p.  347. 
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debt  to  escape,  although  formerly  the  damages  recoyer- 
able  against  him  were  the  foil  amoxmt  of  the  debt,  yet 
this  is  not  always  so  now,  for  the  measure  of  damages 
is  the  value  of  the  custody  of  the  debtor  at  the  time  of 
his  escape,  that  is,  if  he  was  reasonably  or  probably 
able  to  satisfy  the  debt,  the  full  amount  will  be 
awarded,  but  if  he  had  no  means,  or  very  slight 
means  of  doing  so,  then  the  damages  would  be  very 
much  less.  And  if  ^the  plainti£f  has  by  his  conduct 
prevented  the  defendant  from  retaking  the  debtor, 
or  has  in  any  way  aggravated  or  increased  his 
loss,  this  will  naturally  aJSect  the  amount  to  be  re- 
covered (6). 

So  also  in  an  action  against  a  sheriff  for  negligence  Or  a  writ  of 
in  not  having  levied  on  goods  when  he  might  andf-f^ 
ought  to  have  done  so,  the  damages  recoverable  are  not 
necessarily  the  full  amount  of  the  debt  for  which  the 
levy  ought  to  have  been  made  or  the  full  value  of  the 
goods,  but  the  real  measure  of  damages  is  the  benefit 
that  the  plaintiff  would  have  probably  derived  from  the 
levy  had  it  been  made  (c).  Thus,  if  in  such  an  action 
it  were  proved  that,  had  the  levy  been  made,  the  land- 
lord of  the  debtor  would  have  distrained  for  a  year's 
rent  (for  which  he  has  a  claim  to  be  paid  in  full  before 
any  execution),  and  that  this  would  not  have  left  suffi- 
cient for  the  plaintiff,  this  will  be  taken  into  account. 
Or  again,  if  the  debtor  were  a  trader,  and  the  execution 
for  a  sum  exceeding  £50,  so  that  it  would  have  operated 
as  an  act  of  bankruptcy,  and  there  must  therefore  have 
been  the  possibility  of  the  debtor  having  been  adjudi- 
cated bankrupt,  and  the  plaintiff  having  through  it 
derived  no  benefit,  or  very  little  benefit,  from  his  execu- 
tion, this  will  be  taken  into  account  in  assessing  the 
damages. 


(6)  Arden  v.  Goodacre,  20  L.  J.  (C.P.)  184;  Mcurae  v.  Oarke,  35  L.  J. 
(C.P.)  247 ;  and  see  also  Mayne  on  Damages,  411,  412. 
(c)  Hobson  V.  ITieiluaon,  36  L.  J.  (Q.B.)  302 ;  L.  R.  2  Q.  B.  642. 
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Damages  In  an  action  by  a  servant  for  wrongful  dismissal  (d), 

iract^n  by  a  *^®  measnre  of  damages  is  obtained  "  by  considering 
serrant  for  what  is  the  Tisual  rate  of  wages  for  the  employment 
dismiMal.  Contracted  for,  and  what  time  wonld  be  lost  before  a 
similar  employment  conld  be  obtained.  The  law  con- 
siders that  employment  in  any  ordinary  branch  of 
industry  can  be  obtained  by  a  person  competent  for 
the  place,  that  the  usual  rate  of  wages  for  such  employ- 
ment can  be  proyed,  and  further,  that  when  a  promise 
for  continuing  employment  is  broken  by  the  master,  it 
is  the  duty  of  the  servant  to  use  diligence  to  find 
another  employment.  If  indeed  the  particular  employ- 
ment could  not  be  again  obtained  without  delay,  and  if 
the  wages  stipulated  for  in  the  contract  broken  were 
higher  than  usual,  the  damages  should  be  such  as  to 
indemnify  for  the  loss  of  wages  during  that  delay,  and 
for  the  loss  of  the  excess  of  wages  contracted  for  above 
the  usual  rate,"  but  nothing  beyond  this  (e). 


(d)  As  to  the  subject  of  Master  and  Servant   generaUy,  see  axle, 
pp.  169-173. 

(e)  firoom'ii  Corns.  626. 
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CHAPTEEn. 

OF  EYIDENOE  IN  CUVIL  CASES. 

HAvma  in  the  previons  pages  discussed  the  different 
rights  that  a  person  has  in  respect  of  contracts,  and  of 
torts,  and  the  damages  to  be  awarded  him  in  an  action 
in  respect  of  them,  there  necessarily  remains  to  be  con- 
sidered the  important  subject  of  the  eyidence  to  be 
given  by  a  person  in  our  courts  in  support  of  the  right 
that  he  there  sets  up.  The  subject  may  conveniently  Mode  of  cod- 
be  considered  in  the  following  order : —  JubVcf  **** 

1.  The  nature  of  evidence  generally. 

2.  The  competency  of  witnesses  and  the  admissibility 
of  particular  evidence. 

3.  Gases  of  privilege. 

4.  Some  miscellaneous  points. 

I.  As  to  the  nature  of  evidence  generally.    Evidence  i.  As  to  the 
has  been  defined  as  the  proof  of,  or  mode  of  proving,  "***""  ^^ 
some  fact  or  written  document,  and   in  its  nature  generally, 
may  be  direct,  or  indirect  (or,  as  it  is  more  usually 
styled,    circumstantial),  primary   or    secondary,   and 
there  may  also  be  admissions  which  may  serve  as  evi- 
dence (/).    By  direct  evidence  is  meant  some  positive  Direct  and 
or  conclusive  proof;  by  indirect  or  circumstantial  evi-  indirect 
dence,  some  proof  from  particular  circumstance  {g),  *^  *'*^' 
The  division  of  direct  and  indirect  (or  circumstantid), 
evidence,  more   particularly  applies  to  criminal   than 
to  civil  cases,  and  as  the  present  work  only  professes 


(/)  Brown's  Law  Diet.  144. 

Ig)  See  Brown's  Law  Diet.  62,  tit.  «  Circumstantial  Eyidence.** 
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to  treat  of  civil  and  not  of  criminal  matterB,  that 
division  will  not  be  further  discussed  beyond  explain- 
ing the  distinction  by  an  illustration.  As  an  illus- 
tration then,  let  us  take  the  case  of  a  man  proeecnted 
for  murder,  the  death  of  the  deceased  having  reeulied 
from  a  pistol-shot.  Proof  by  some  one  who  saw  the 
prisoner  fire  the  shot  will  be  direct  evidence ;  but  if  it 
was  not  actually  seen,  but  the  prisoner  was  found  near 
the  spot  with  a  pistol  recently  discharged  in  his  hand, 
and  the  shot  fitted  the  barrel  of  the  pistol,  this  would 
be  indirect  or  circumstantial  evidence  that  he  was  the 
murderer. 

Primary  and        The  divisiou  of  primary  and  secondary  evidence  is, 
nSen^        however,  one  that  fer  more  particularly  affects  civil 
cases,  and  is  therefore  here  entitled  to  more  considera- 
tion. 

DifTerenoe  Primary  evidence  may  be  defined  as  the  highest  kind 

between  them,  ^f  evidence  which  the  nature  of  the  case  admits  of  (A), 

and  secondary  evidence  as  everything  falling  short  of 

the  best  or  primary  evidence  (i).    Thus,  where  at  a 

trial  it  is  required  to  prove  a  certain  contract  entered 

into  in  writing,  the  production  of  that  writing  itself  is 

the  best  or  primary  evidence,  and  a  copy  or  merely 

parol  evidence  of  what  that  contract  contained  is  se- 

Primary         condary  evidence.    It  is  a  rule  in  every  case,  that 

eyidencc,  when  jj^^  ^^^j  qj  primary  evidenoc  must  be  given  (k) ;  thus, 

SiJ^ays^bT™   in  our  instance  of  proof  required  to  be  given  of  a 

gi^en.  contract  that  has  been  entered  into,  if  it  is  in  the 

power  of  the  party  requiring  to  prove  it  to  produce 

the  original  contract  he  must  do  so,  for  if  he  can. 


(h)  Brown's  Uw  Diet.  145. 

(0  Ibid. 

h)  Powell's  Eridenoe,  60.  It  has,  however,  now  been  proTided  br  42 
Vict,  c  11  (repealing  39  &  40  Vict,  c  48),  with  reference  to  banker's 
books,  that  entries  therein  may  be  proved  by  affidavit  without  production 
of  the  books  themselves.  The  student  is  referred  to  the  Act  itself.  See 
also  40  &  41  Vict.  e.  26,  allowing  of  copies  of  certain  documents  to  be 
given  in  evidence  in  the  case  of  companies. 
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then  he  is  not  pennitted  to  give  proof  of  it  other- 
wise than  hy  the  very  contract  itself.     ''The  mle  is  Reason  of  the 
founded  on  the  presumption  that  if  inferior  evidence  is  {j^  Poweiu^ 
offered  when  evidence  of  a  better  and  more  original  E^uionoe. 
nature  is  attainable,  the  substitution  of  the  former  for 
the  latter  arises  either  from  fraud  or  from  gross  negli- 
gence, which  is  tantamount  to  fraud.    Thus,  if  a  copy 
of  a  deed  or  will  be  tendered  when  the  originals  exist 
and  are  producible,  it  is  reasonable  to  assume  that  the 
person  who  might  have  produced  the  original,  but  omits 
to  produce  it,  has  some  private  and  interested  motive 
for  tendering  a  copy  in  its  place  "  (Q. 

And  although  a  person  may  not  have  the  best  or  And  a  penon, 
primary  evidence  actually  in  his  possession  or  power,  hawng  °^^ 
yet  if  he  can  by  any  means  cause  its  production  he  is  primary 
bound  to  do  so  (m).    This  is  well  shewn  by  the  fact  that  ^^^^^ '" 
if  at  the  trial  of  an  action  one  of  the  parties  rests  his  posseasion, 
evidence  upon  some  writing  in  his  opponent's  posses-  ^1^"^  ^ui^ 
sion,  before  he  can  give  in  evidence  a  copy  of  it,  or  it* 
parol   evidence  of  its  contents,  he  must  give  to  the 
other  party  a  notice  to  produce  the  original,  and  then  Notice  to 
if  it  is  not  produced,  having  done  all  in  his  power  to  p*"*^"*^- 
get  the  best  or  primary  evidence,  he  is  allowed  to  give 
his  secondary  evidence.    This  notice  to  produce  is  prac- 
tically given  before  the  trial  of  nearly  every  action, 
there  generally  being  some  documents  in  the  oppo- 
nent's possession  which  the  other  party  considers  ought 
to  be  laid  before  the  jury  (n). 

There  are  no  degrees  of  secondary  evidence ;  when  a  There  are  no 
person  has  done  everything  he  can  to  get  the  best  or  ^^^j 
primary  evidence,  and  thus  entitled  himself  to  give  evidence, 
secondary  evidence,  it  may  be  of  any  kind  (p).    Thus,  if 

(0  Powell's  Evidence,  61. 

(m)  Ibid.  350. 

(n)  As  to  the  notice  to  inspect  and  admit  usually  given  before  going  to 
trial,  see  postj  pp.  397,  398.  See  also  as  to  both  these  notices  Indermaui^s 
Manual  of  Practice,  71,  72. 

(o)  Powell's  Evidence,  62. 
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When  a 
document 
requiring  to 
be  prored  is 
in  a  third 
person's 
possession,  a 
subpama  duces 
tecum  must  be 
issued. 


an  original  writing  cannot  be  produced,  the  party  may 
give  as  secondary*  evidence  either  a  copy  of  it,  or  parol 
evidence  of  its  contents,  though  of  course  in  snch  a 
case  it  would  always  be  preferable  to  give  the  copy, 
as  being,  from  its  greater  certainty,  entitled  to  more 
credence. 

Although  if  a  person  gives  his  opponent  notice  to  pro- 
duce a  deed  or  other  document,  and  this  is  not  done,  he 
may  give  secondary  evidence  of  its  contents,  yet  if  the 
document  is  not  in  that  opponent's  possession,  but  in 
the  possession  of  a  third  person  not  a  party  to  the 
action,  here  his  proper  course  is  to  issue  a  aubpoma  duce$ 
tecum  for  such  person  to  attend  and  produce  it.  If  on 
such  subpoena  the  witness  wrongfully  refuses  to  produce 
the  deed  or  document  in  question,  that  does  not  entitle 
the  plaintiff  or  defendant  to  give  secondary  evidence  (p), 
unless  the  witness  is  a  solicitor,  when  the  rule  appears 
to  be  different  {g). 

Another  kind  of  evidence  that  is  sometimes  allowed 
to  be  given  is  hearsay  evidence,  which  has  been  well 
defined  or  described  as  some  '^  oral  or  written  statement 
of  a  person  who  is  not  produced  in  court,  conveyed  to 
the  court  either  by  a  witness  or  by  the  instrumentality 
of  a  document "  (r).  If  a  person  appears  in  court  and 
himself  on  oath  deposes  to  a  certain  fact,  this  evidence 
is  at  first  hand,  but  if  a  witness  appears  and  deposes 
that  a  person  told  him  a  certain  fact,  or  if  a  writing  by 
some  person  stating  a  fact  is  produced,  this  is  only  at 
second  hand,  and  is  hearsay  evidence. 

Reason  of  The  general  rule  as  to  hearsay  evidence  is  that  it  is 

*»«?p*y  not  admissible,  upon  the  ground  that  it  really  is  not  on 

being  generally  oath  at  all,  and  therefore  is  not  entitled  to  credibility  («); 
admitted.        g^  ^^^  ^  witucss  stating  that  he  was  told  such  and 


Definition  of 

hearsay 

evidence. 


(p)  Jew$  College  v.  Oibbe^  1  V.  &  C.  156. 

(9)  Hibberd  v.  Knight,  2  Ex.  11. 

(r)  Powell's  Eridence,  137. 

(s)  Ibid. ;  Doe  d.  JOidibury  y.  mmuts,  2  S.  L.  C.  518 ;  14  East,  323. 
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such  a  fact  is  at  once  stopped,  and  not  allowed  farther 
to  proceed  with  that  testimony.    In  some  cases,  how-  Caiei  in  which 
ever,  hearsay  evidence  is,  contrary  to  the  general  mle,  g^'J^Jg 
admitted,  apparently  upon  the  principle  that  were  it  (contrary  to 
not,  no  possible  proof  of  the  matters  conld  be  given,  J^Jeri**"^ 
and  the  following  are  the  chief  cases  in  which  it  is  so  admitted, 
admitted : — 

1.  It  is  admitted  in  matters  of  public  or  general  i.  inmatten 
interest,  though  not  in  any  matter  of  merely  private  *^^P"**J**^**' 
right  (t).    Here  the  fact  of  a  popular  reputation  or  interest, 
opinion  upon   the  matter,  or  a  statement  made  by 

some  deceased  person  of  competent  knowledge,  before 
any  dispUe  arose,  may  be  given  in  evidence,  the  par- 
ticular reason  for  it  being  that  matters  of  public  and 
general  interest  are  usually  of  a  very  ancient  date, 
and  consequently  there  is  a  great  difficulty  in  obtaining 
direct  testimony  as  to  their  existence,  and  also  because 
a  general  reputation,  in  a  matter  in  which  many  are 
interested,  existing  when  there  was  no  dispute  as  to 
that  right,  is  likely  to  be  true  (u).  Thus  traditionary 
reputation  of  boundaries  between  two  parishes  may 
be  given  in  evidence,  for  this  is  a  matter  of  public  and 
general  interest  to  the  persons  dwelling  there  (x). 
But  it  must  be  clearly  borne  in  mind  that  this  case  of 
the  admissibility  of  hearsay  evidence  does  not  extend  to 
cases  of  merely  private  rights ;  thus  evidence  of  reputa- 
tion of  a  boundary  between  two  estates  has  been  rejected 
because  it  is  a  matter  which  only  affects  the  respective 
owners  (y). 

2.  In  questions  of  pedigree  hearsay  evidence  is  some-  2.  in  mattcn 
times  admitted  («).    Here,  if  no  better  proof  can  be^^P*^**"*** 
found,  evidence  may  be  given  of  the  common  reputation 


(t)  Po well's  Evidence,  \5l  et  seq, 

(ti)  2  S.  L.  C.  525,  526. 

(x)  See  note  to  Doe  d.  Didsbury  v,  Thomas^  14  Eas^  331. 

(y)  Ibid. 

{z)  PoweH's  Eyidence,  174  et  seq. 
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in  the  family,  or  of  the  declaration  of  any  deceased 
relatives ;  thns  common  repntation  in  a  family  to  prove 
who  was  the  ancestor  of  a  member  of  it  is  admissible, 
or  to  prove  how  many  children  that  ancestor  had  (a), 
and  in  a  case  where  it  was  desired  to  prove  that  a 
member  of  the  family  had  not  been  married,  Iiord 
Ellenborongh  said,  what  other  proof  could  the  plaintiff 
be  expected  to  produce  that  snch  person  had  not  been 
married,  than  that  none  of  the  family  had  ever  heard 
that  he  was  (b)  ?  Under  this  head,  too,  entries  in  old 
family  bibles  or  in  prayer  books  have  been  held  admis- 
sible in  evidence  (0),  as  also  has  a  genealogy  made  by 
a  deceased  member  of  the  family  (cZ),  and  inscriptions 
on  tombstones  (e). 

Bat  a  deciara-      It  is  important  to  obscrvc  that  the  declaration  made 
he°d  mu!t  bS"  ^7  *  pcrson  Under  this  head  must  have  been  made  by  a 
from  a  relative  relative  either  by  blood  or  marriage,  and  if  made  by 
TOirriage^'      another,  though  much  connected  with  the  family,  this 
is  not  sufficient,  and  a  person  illegitimate  is  not  con- 
sidered as  a  relation  (/).    The  person  whose  declaration 
or  statement  is  tendered  must  be  proved  to  be  dead, 
otherwise  his  declaration  cannot  be  admitted  (^),  but  it 
is  not  necessary  that  the  declaration  should  have  been 
made  at  the  same  time  as  the  event  happened  (fc). 

Where  in  an  action  the  direct  issue  between  the 
parties  is  a  question  as  to  some  tolerably  recent  matter 
of  pedigree,  hearsay  evidence  is  not  admitted,  but  strict 
proof  is  necessary  (t). 


(a)  Bull.  N.  P.  294,  cited  15  East,  294,  n. 
(6)  Doe  d.  Banning  y.  Griffin^  15  £ast,  293. 

(c)  See  Berkeley  Peerage  Ccae^  4  Camp.  401 ;    Sussex  Peer<vje  Oi*<», 
11  CI.  &  Fin.  85. 

(d)  Monkton  y.  Attorney-General^  2  Ross,  k  M.  147. 

(e)  Haslam  y.  Crow,  19  W.  R.  969. 

(/)  Powell's  Eyidence,  175,  and  cases  there  cited. 
(.<7)  Butler  y.  Mountgarret,  7  H.  L.  C.  733. 
(A)  Monkton  y.  Attomey-Oeneral,  supra. 
(i)  Berkeley  Pceraije  Case,  supra. 
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3.  Hearsay  evidence  is  admissible  when  it  forms  part  3.  in  cases 
of  the  actual  transaction  {res  gestm)  which  forms  the  ^^^otthT^ 
subject-matter  of  the  action.     Thus,  in  an  action  for  re$  gesta, 
assault  and  battery,  words  or  expressions  of  intention 

made  use  of  by  the  defendant  at  the  time  of  committing 
an  assault  may  be  given  in  evidence  {k\  and  where  in 
the  action  the  legitimacy  of  the  plainti£f  was  in  issue,  a 
witness  was  allowed  to  state  this  declaration  and  con- 
duct of  the  deceased  mother  when  questioned  as  to  the 
parentage  of  the  child  (2). 

4.  General  evidence  affecting  a  person's  character  4.  in  matters 
or  reputation  is  admissible  (m).  affecting  a 

reputation. 

5.  A  declaration  by  a  deceased  person  who  had  a  5.  in  the  case 
competent  knowledge  of  a  fact,  and  no  interest  to  per-  ^^  ***  ^^^^J , 

,  ,      ^  ,  *         made  against  a 

vert  it,  and  which  declaration  was  against  the  pecu-  person's 
niary  or  proprietary  interest  of  the  declarant  at  the  i^"™^  <>' 

•^  .  proprietary 

time  when  it  was  made,  is  evidence  between  third  par-  interest, 
ties  of  everything  stated  in  the  declaration  (n). 

The  leading  case  upon  this  principle  is  that  ot  mghamw 
Bigham  v.  Bidgway  (o).  In  that  case  it  was  necessary  ^^9^y- 
to  prove  the  precise  date  of  the  birth  of  one  William 
Fowden,  and  to  prove  this  an  entry  made  by  a  man- 
midwife  (since  deceased),  who  had  delivered  the  mother, 
of  his  having  done  so  on  a  certain  day,  and  referring  to 
his  ledger,  in  which  he  had  made  a  charge  for  his  at- 
tendance, which  was  marked  as  paidy  was  tendered  in 
evidence.  It  was  decided  that,  though  it  was  of  course 
no  testimony  on  oath,  yet  it  could  be  received,  because 
the  fact  of  the  entry  of  payment  made  it  an  entry 
against  the  pecuniary  interest  of  the  party. 


(k)  See  hereon  Powell's  Evidence,  143-146. 

(/)  Hargrove  v.  Hargrofoe^  2  C.  &  K.  701.  It  may  be  mentioned  that 
this  third  instance  of  hearsay  evidence  is  not  treated  as  hearsay  in  Powell 
on  Evidence,  bat  it  has  been  thought  better  to  treat  it  so  here. 

(m)  Powell's  Evidence,  147. 

(n)  Ibid.  194,  195. 

(o)  2  S.  L.  C.  331 ;  1  East,  109. 
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It  will  be  noticed  that  in  this  case  the  portion  of  the 
entry  that  was  really  required  as  oTidence,  yiz.,  the  £ftct 
of  the  deliyery  of  the  mother  of  the  child,  was  not  at  all 
against  the  party's  interest ;  the  part  that  was  against 
his  interest  was  the  acknowledgment  of  the  payment 
of  the  charge  for  attendance.  The  case  therefore  folly 
shews  that  it  is  quite  sufficient  for  any  part  of  an  entry 
to  be  against  a  person's  interest  to  render  the  whole  of 
it  admissible  in  evidence  (p).  On  this  point  there  is  an 
important  distinction  between  this  and  the  case  that 
will  be  next  mentioned  (g).  Although  the  case  of 
Higham  y.  Bidgway  only  goes  to  entries  against  a  per- 
son's pecuniary  interest,  yet  the  rule  equally  applies 
where  the  entry  is  against  a  proprietary  interest,  but 
the  interest  must  be  either  of  a  pecuniary  or  proprietary 
character  (r). 

An  entry.  Where,  however,  an  entry  against  interest  is  also 

anioiit''        ^^  ^^7  evidence  of  the  existence  of  the  interest 

intereti,  which  agaiust  which  it  tcuds,  it  has  been  decided  that  the  entry 

^rwB  the  only  ^  ^^^  admissible  («).  Thus,  to  refer  again  to  the  case  of 

eridenoe  of      Eigham  V.  Bidgtoay,  had  there  been  no  evidence  that 

not  admissible!  ^^^  man-midwifc  had  actually  attended  the  woman 

other  than  his  own  entry,  it  seems  that  the  entry  could 

not  have  been  admitted  in  evidence,  but  there  was  in 

that  case  other  ample  proof  of  the  attendance  (t). 

In  the  case  of  an  entry  falling  under  the  rule  as 
being  an  admission  against  interest,  proof  of  the  hand- 
writing of  the  party,  and  his  death,  is  enough  to  autho- 
rize its  reception ;  at  whatever  time  it  was  made  it  is 
admissible  (u). 


(p)  See  also  per  Pollock,  C.B.,  Percival  y.  Abfuon,  7  Ex.  1. 
(7)  See  post,  p.  389. 

(r)  2  S.  L.  C.  344 ;  per  Cockburn,  C.J.,  Reg  v.  Birmingham,  1  B.  &  S 
768. 
(«)  Doe  d.  Oalhp  y.  Voijcles,  1  M.  &  Rob.  261. 
(0  See  generally  hereon  Sussex  Peerage  Case,  11  C.  &  F.  85. 
(u)  Per  Parke,  B.,  Doe  y.  Tarford,  3  B.  &  A.  898. 
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6.  A  declaration  made  by  a  person  strictly  in  the  6.  in  the  case 
course  of  his  trade  or  duty,  and  without  any  apparent  ^^^  ^^b 
interest  on  his  part  to  misrepresent  the  truth,  if  con-  coww  of 
temporaneous  with  the  fact,  is  evidence  after  his  death  duchf^e"of 
against  third  persons  («).  »  duty. 

The  leading  case  upon  this  principle  is  that  of  Price  Price  t.  EoH 
V.  Earl  of  Torrington  (y).  The  plaintiff  there  was  a  ""f  ^'"'^'^'O*^ 
brewer,  and  the  action  was  for  beer  sold  and  delivered 
to  the  defendant.  The  evidence  given  to  charge  the 
defendant  was  that  the  plaintiff's  drayman,  who  had 
since  died,  had  in  the  usual  course  of  his  business  and 
in  discharge  of  his  duty,  made  and  signed  a  note  of 
the  fact  of  the  delivery  of  the  beer  in  a  book  kept  for 
that  purpose.  It  was  held  that  this  was  good  evidence 
and  admissible. 

This  class  of  cases  is  entirely  distinct  from  that  Distinctioii 

•        1  t'        3       T.  ji  1 •        n     'i^i.   a         between  this 

previously  mentioned  where  the  entry  is  admitted  as  class  of  cases 
against  interest.  Here  the  entry  is  not  at  all  admitted  ^nd  ^^^^p>^ 
on  that  ground,  but  simply  on  the  ground  of  duty  or 
course  of  business ;  it  must  also  be  carefully  noted  that 
here,  unlike  that  other  class  of  cases,  only  so  much  of 
the  entry  is  admitted  as  it  was  in  the  course  of  the 
person's  ordinary  duty  to  make,  and  no  matter  in  the 
entry  extraneous  to  this  can  be  admitted  {%), 

In  the  case  of  an  entry  fiEdling  under  this  rule  it  is 
essential  to  prove  that  it  was  made  at  the  time  it  pur- 
ports to  bear  date,  for  it  must  be  a  contemporaneous 
entry  (a). 

In  both  this  class  of  cases  and  that  in  which  the  Both  this  and 
matter  is  admitted  as  against  interest,  it  seems  that  not  ^^^^7^ 

apply  to  oral 

statements  as 

ix)  Powell's  Evidence,  206  H  aeq.  ^  !?*"«»  ^^ 

(y)  1  S.  L.  C.  344 ;  Salkeld,  285.  writing, 

(z)  Reg,  V.  BtmUngham,  1  B.  &  S.  763 ;  see  also  1  S.  L  C.  346,  347. 
(a)  Per  Parke,  J.,  Doe  v.  Turford,  3  B.  &  A.  898. 
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only  are  statements  in  writing  admitted,  but  also  that 
any  oral  statement  made  by  a  person  against  his  in- 
terest, or  in  the  course  of  bis  dnty,  is  also 'equally 
admissible  (b). 

There  are  also  some  other  cases  in  which  hearsay 
evidence  will  be  admitted  (c),  bnt  the  foregoing  are  the 
chief. 


Presumptions 
sometimes 
furnish 
evidence. 

Presumption 
as  to  death 
after  seven 
years. 


Presumptions  also  sometimes  furnish  evidence.  Thns 
it  is  a  rule  that  where  a  person  goes  abroad  and  is  not 
heard  of  for  seven  years,  the  law  presumes  the  fact  that 
such  person  is  dead,  but  not  that  he  died  at  the  be- 
ginning or  the  end  of  any  particular  period  during 
those  seven  years  (d).  This  presumption — and,  indeed, 
any  presumption  of  law — is  liable  to  be  rebutted,  and 
although,  as  stated  above,  there  is  no  presumption  of 
the  time  of  death,  such  a  presumption  may  arise  from 
particular  circumstances.  This  is,  however,  purely 
matter  of  evidence,  and  the  onus  of  proving  that  the 
death  took  place  at  any  particular  time  within  the 
seven  years  lies  upon  the  person  who  claims  the  right 
to  the  establishment  of  which  that  fact  is  essential. 
There  is  also  no  presumption  of  law  in  favour  of  the 
continuance  of  life,  though  an  inference  of  fact  may 
legitimately  be  drawn  that  a  person  alive  and  in 
health  on  a  certain  day  was  alive  a  short  time  after- 
wards (e). 


Deeds,  &c.,  Dceds  and  other  documents,  until  the  contrary  is 

are  presumed  gjjewn,  are  presumed  to  have  been  executed  or  writteA 

executed  at  at  the  date  they  bear  (/). 

their  date. 


(6)  See  SusKX  Peerage  Case,  11  C.  &  F.  85;  SUipylUmv,  dough,  2  E.  & 
B.  933 ;  and  2  S.  L.  C.  345. 

(c)  See  Powell's  Evidence,  137-225. 

(<0  Nepean  v.  Doe,  2  S.  L.  C.  584 ;  2  M.  &  W.  910. 

(c)  Wing  v.  Angraoc,  8  H.  of  L.  Cas.  183 ;  la  re  Phcti^,  L.  R.  5Ch.  139 ; 
Hickman  v.  Up^cd'l,  L.  R.  20  Eq.  136. 

(/)  Powell's  Evidence,  80,  81. 
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Public  records  are  evidence  of  their  ovm  anthen-  Deeds  and 
ticity,  and  deeds  or  wills  which  are  thirty  years  old,  uJ^^'oaMrty 
and  come  from  the  proper  custody,  or  from  that  ens-  yean,  and 
tody  in  which  it  was  most  reasonable  to  expect  to  find  th"proper™ 
them,  prove  themselves  {g).    The  thirty  years  are  com-  custody,  prove 
pnted  from  the  date  of  the  instrument,  even  in  the  case    ^"'**  ^*'' 
of  a  will  (A).    Formerly,  the  mere  statement  or  recital 
of  some  fact  in  a  deed,  however  old,  was  not  evidence 
to  prove  that  fact ;  but  it  has  been  provided  by  the 
Vendors  and  Purchasers  Act,  1874  (i),  that  in  the  Proyision  of 
completion  of  any  contract  for  sale  of  land  made  after  pn^chlLrB** 
the  31st  of  December,  1874,  and  subject  to  any  stipu-  Act,  1874,  as 
lation  to  the  contrary  in  the  contract,  recitals,  state-  ^^  J^Ss  ^n* 
ments,  and  descriptions  of  facts,  matters  and  parties  deeds,  &c. 
contained  in  deeds,  instruments,  Acts  of  Parliament, 
or  statutory  declarations  twenty  years  old  at  the  date 
of  the  contract,  shall,  unless  and  except  so  far  as  they 
shall  be  proved  to  be  inaccurate,  be  taken  to  be  suffi- 
cient evidence  of  the  truth  of  such  facts,  matters  and 
descriptions  (]c). 

II.  As  to  the  competency  of  witnesses  and  the  admissi-  IJ.  As  to  the 
baity  of  particular  evidence.  wUn^'L'f 

As  a  general  rule,  every  person  is  a  competent  wit- 
ness in  an  action. 

It  was,  however,  in  very  early  times  considered  that 
persons  not  professing  the  Christian  fedth  were  incom- 
petent as  witnesses  (l),  but  the  contrary  was  decided  in 
the  well-known  case  of  Omichtmd  v.  Barker  (m).    In  Omkhund  r. 
that  case  the  question  was  whether  the  testimony  of  '^^''*^- 
witnesses  of  the  Gentoo  religion,  and  sworn  according 

(g)  Poweirs  Evidence,  82,  83. 

(A)  McKenire  v.  Fraser,  9  Ves.  5.     On  presumptire  evidence  generally, 
sec  Powell's  Evidence,  6<J-98. 
(0  37  &  38  Vict.  c.  78. 
(A)  Sect.  2. 
(0  See  1  S.  L.  C.  473. 
(m)  1  S.  L.  C.  7th  ed.,  455  (omitted  in  8th  cd.) ;  Willes,  538. 
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Decision  of 
later  cases. 


to  that  religion,  was  admissible,  and  after  a  very  fnU 
consideration  the  Court  decided,  in  an  elaborate  judg- 
ment, that  it  was  admissible,  and  that  it  was  not  neces- 
sary for  a  witness  to  hold  the  Christian  faith,  but  that 
when  any  witness  believes  in  the  existence  of  a  God 
who  will  punish  him  in  this  world,  his  evidence  must 
be  admitted.  In  later  cases,  however,  it  was  ruled  thai 
belief  in  a  God  who  will  punish  in  this  world  is  fid 
sufficient,  but  that  the  belief  must  be  in  a,  future  state 
of  rewards  and  punishments  (i»). 


Provision  of 
the  Eyidence 
Amendment 
Act,  1869. 


The  law,  therefore,  until  lately  was  as  above,  and  in 
so  far  as  the  actual  taking  of  an  oath  is  concerned,  is  so 
still;  but  a  very  important  provision  has  somewhat 
recently  been  made,  for  by  the  Evidence  Amendment 
Act,  1869  (o),  it  has  been  provided  as  follows :  "  If 
any  person  called  to  give  evidence  in  any  court  of  jus- 
tice, whether  in  a  civil  or  criminal  proceeding,  shall 
object  to  take  an  oath,  or  shall  be  objected  to  as  incom- 
petent to  take  an  oath,  such  person  shall,  if  the  presiding 
judge  (p)  is  satisfied  that  the  taking  of  an  oath  would 
have  no  binding  effect  on  his  conscience,  make  the  fol- 
lowing promise  and  declaration :  '  I  solemnly  promise 
and  declare  that  the  evidence  given  by  me  to  the  Court 
shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth.'  And  any  person  who,  having  made  such  pro- 
mise and  declaration,  shall  wilfully  and  corruptly  give 
&Aae  evidence,  shall  be  liable  to  be  indicted,  tried,  and 
convicted  for  perjury,  as  if  he  had  taken  an  oath  "  (  p). 


An  atheist  can     An  atheist,  therefore,  is  under  this  provision  capable 
under  this       Qf  giying  evidence,  although,  not  having  the  necessary 

religious  belief  before  stated,  of  course  he  cannot  take 

an  oath. 


proTision  give 
eyidence. 


(n)  Heg,  ▼.  Taylor,  Peake,  11 ;  Maden  ▼.  Catanachy  31  L.  J.  (Ex.)  118. 
(o)  32  &  33  Vict,  c  68,  s.  4. 

(p)  By  33  it  34  Vict.  c.  49,  this  is  to  extend  to  any  person  or  persona 
having  by  law  authority  to  administer  an  oath. 
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Persons  who  were  infamous, — as  criminals, — were  for-  Criminals  or 
merly  inadmissible  as  witnesses,  but  it  is  now  provided  {^j^^^g^^ 
that  no  person  shall  be  excluded  from  giving  evidence  character  were 
by  incapacity  from  crime  (j).    Any  person,  therefore,  c3<^^^from' 
whatever  he  may  have  been  gnilty  of,  is  competent  as  giying 
a  witness,  and  it  is  for  the  jury  to  say  to  what  extent  are^noriow* 
they  will  credit  his  testimony.    In  some  cases  it  may 
be  important  to  bring  before  the  jury  the  fact  of  the 
witness's  crime  or  bad  character,  to  shew  that  he  is 
not  worthy  of  credence ;  and  it  has  been  provided  that 
a  witness  in  any  cause  may  be  questioned  as  to  whether 
he  has  been  convicted  of  any  felony  or  misdemeanor, 
and  upon  being  so  questioned,  if  he  either  denies  the 
fact,  or  refuses  to  answer,  it  shall  be  lawful  for  the 
opposite  party  to  prove  his  conviction  (r).    It  is  also, 
irrespective  of  this  enactment,  quite  open  to  a  party  to 
examine  a  witness  on  points  affecting  his  character,  or 
tending  to  discredit  him ;  but  if  he  deny  such  points, 
the  evidence  of  other  witnesses  to  contradict  him  is  not 
admissible,  unless  the  fact  sought  to  be* established  is 
material  to  the  issue  (s). 

A  party  producing  a  witness,  who  deposes  contrary  CoDtradiction 
to  what  was  expected,  is  not  allowed  to  impeach  his  ®( *°  •Averse 
credit  by  general  evidence  of  bad  character ;  but  ho 
may,  in  case  the  witness  shall,  in  the  opinion  of  the 
judge,  prove  adverse,  contradict  him  by  other  evidence, 
or,  by  leave  of  the  judge,  prove  that  he  has  made  at 
other  times  a  statement  inconsistent  with  his  present 
testimony,  the  circumstances  of  such  statement  being 
first  mentioned  to  him,  and  he  being  asked  whether  or 
not  he  has  made  such  statement  (^),  and  if,  on  being  so 
asked,  he  does  not  admit  that  he  made  such  statement, 
proof  may  be  given  that  he  did  (u).    Where  any  witness 

(g)  6  &  7  Vict.  c.  85,  s,  1. 
(r)  17  k  18  Vict.  c.  125,  8.  25. 

(«)  See  notes   in  Day's  Common   Law   Procedure  Acts  to  foregoing 
section. 

(0  17  &  18  Vict.  c.  125,  s.  22. 
(tt)  Sect.  23. 
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Persons 
interested  in 
the  result  of 
an  action  were 
formerly 
excluded  from 
giving 

evidence,  but 
not  now. 


Provision  of 
the  Evidence 
Amendment 
Act,  1869. 


has  made  a  previous  contrary  statement  in  writing,  in 
cross-examining  on  it  it  is  not  necessary  to  shew 
him  the  writing,  but  if  it  is  intended  afterwards  to 
contradict  him  by  such  writing,  then,  before  the  con- 
tradictory proof  can  be  given,  his  attention  must  first 
be  called  to  those  parts  of  the  writing  which  are  to  be 
used  for  the  purpose  of  so  contradicting  him  (x). 

Persons  were  also  formerly  excluded  from  giving 
evidence  if  in  any  way  interested  in  the  result  of 
the  action,  either  as  parties  or  otherwise  (y),  but 
this  ip  not  so  now.  The  first  provision  on  the  subject 
was  made  by  a  statute  usually  called  Lord  Denman's 
Act  {z),  which  provided  that  no  person  offered  as  a 
witness  should  be  thereafter  excluded  from  giving 
evidence  by  reason  of  incapacity  from  interest,  but 
this  was  not  to  extend  to  render  competent  any  person 
actually  a  party  to  any  suit,  action,  or  proceeding  (a). 
By  a  later  Act  (6),  however,  it  was  provided  that  even 
the  parties  to  any  action  should  be  both  competent 
and  compellable  witnesses  (c),  except  in  proceedings 
instituted  in  consequence  of  adultery,  or  in  actions  of 
breach  of  promise  of  marriage  {d}.  And  it  has  now  been 
provided  by  the  Evidence  Amendment  Act,  1869  (0), 
that  the  parties  to  any  action  for  breach  of  promise  of 
marriage  shall  be  competent  to  give  evidence  in  such 
action,  provided,  however,  ihat  no  plaintiff  in  any  such 
action  shall  recover  a  verdict  unless  his  or  her  testimony 
shall  he  corroborated  hy  some  other  material  evidenee  in 
support  of  such  promise  (/ ) :  and  that  the  parties  to  any 
proceedings  instituted  in  consequence  of  adultery,  and 
the  husbands  and  wives  of  such  parties,  shall  be  com- 

(x)  17  &  18  Vict,  c,  125,  b.  24. 

(y)  Powell's  Evidence,  35. 

(z)  6  &  7  Vict.  c.  85. 

(a)  Sect.  1. 

Qi)  14  &  15  Vict.  c.  59. 

(c)  Sect.  2. 

id)  Sect.  4. 

{€)  32  k  33  Vict.  c.  08. 

(  f)  Sect.  2. 
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petent  to  give  evidence  in  such  proceeding ;  provided 
that  no  witness  in  any  proceeding,  whether  a  party  to 
the  suit  or  not,  shall  be  liable  to  be  asked  or  bound  to 
answer  any  question  tending  to  shew  that  he  or  she 
has  been  guilty  of  adultery,  unless  such  witness  shall 
have  already  given  evidence  in  the  same  proceeding  in 
disproof  of  his  or  her  alleged  adultery  {g). 


Not  only  were  the  actual  parties  to  actions  excluded  Husbands  and 

wives  of 
witnesses. 


from  giving  evidence,  but  the  rule  applied  to  the  hus-  ^*^®*  ^^ 


bands  and  wives  of  such  witnesses  (h),  but  this  is  not  so 
now  (t).  The  Act  upon  this  subject,  however,  also 
provides  that  no  husband  shall  be  compellable  to  dis- 
close any  communication  made  to  him  by  his  wife 
during  the  marriage,  and  no  wife  shall  be  compellable 
to  disclose  any  communication  made  to  her  by  her 
husband  during  the  marriage  (k). 

An  idiot  is  incapable  of  giving  evidence  (l),  and  so  An  idiot 
is  a  lunatic  except  during  a  lucid  interval,  when,  if  <»^j»o*  g»^« 

r  G  '  '        evidence,  nor 

duly  proved  that  it  is  a  lucid  interval,  he  is  a  perfectly  can  a  lunatic, 
competent  witness  (m).  aTudd'*""''^ 

interval. 

A  deaf  and  dumb   person   is  a  competent   witness  a  deaf  and 
through  the  means  of  signs,  or  by  an  interpreter,  if  it  <iu™^P«i'»on 
seems  that  he  has  sufficient  understanding  (n),  evidence. 

(g)  32  &  38  Vict.  c.  68,  s.  3.  The  student  will  bear  in  mind  that  what 
is  stated  above  as  to  parties  to  proceedings  giving  evidence  is  not  applicable 
to  criminal  law.  A  pnsoner  is  not  capable  of  giving  testimony  for  him- 
self— of  course  the  prosecutor  may.  It  is  however  provided  by  40  & 
41  Vict.  c.  14,  sect.  1,  that  on  the  trial  of  any  indictment  or  other  pro- 
ceeding for  the  non-repair  of  any  public  highway  or  bridge,  or  for  a 
nuisance  to  any  public  highway,  river,  or  bridge,  and  of  any  other 
indictment  or  proceeding  instituted  for  the  purpose  of  trying  or  en- 
forcing a  civil  right  only,  every  defendant  to  such  indictment  or  proceed- 
ing, and  the  wife  or  husband  of  such  defendant  shall  be  admissible 
witnesses,  and  compellable  to  give  evidence. 

(A)  See  Powell's  Evidence,  46, 47. 

(0  16  &  17  Vict.  c.  83,  s.  2. 

{k)  Sect.  3.    See  sect.  4  as  to  criminal  cases. 

(/)  Powell's  Evidence,  27,  28. 

(m)  Powell's  Evidence,  27,  28.  The  distinction  between  an  idiot  and  a 
lunatic  is  that  the  former  has  always,  even  from  his  birth,  been  devoid  of 
understanding,  whilst  the  latter  has  by  some  subsequent  event  been  deprived 
of  it ;  see  also  antfy  p.  192. 

(n)  Powell's  Evidence,  27,  28. 


896 


OF  EVIDENCE  IN  dVIIi  CASES. 


As  to  the 
testimony 
of  children. 


Children  may  or  may  not  be  competent  witnesses, 
the  matter  entirely  depending  upon  whether  they  haye 
snfiScient  intelligence.  "  Age  is  immaterial ;  and  the 
question  is  entirely  one  of  intelligence,  which,  when- 
eyer  a  donbt  arises,  the  Court  will  ascertain  to  its  own 
satisfaction  by  examining  the  infant  on  his  knowledge 
of  the  obligation  of  an  oath,  and  the  religious  and 
secular  penalties  of  perjury.  Although  tender  age  is 
no  objection  to  the  infant's  competency,  he  cannot, 
when  wholly  destitute  of  religious  education,  be  made 
competent  by  being  superficially  instructed  just  before 
a  trial  with  a  view  to  qualify  him.  A  judge  may,  in 
his  discretion,  postpone  a  trial  in  order  that  a  witness 
may  be  instructed  in  the  nature  of  an  oath,  but  the 
inclination  of  judges  is  against  this  practice"  (o). 


It  has  been  stated  that  deeds  and  other  documents 
thirty  years  old,  and  coming  from  the  proper  custody, 
prove  themselves  (p) ;  in  cases  when  this  is  not  so,  it  is 
important  to  understand  the  different  ways  in  which 
they  may  be  proved. 


It  is  not  now 
necessary  to 
call  on  attest- 
ing witness  to 
prove  an 
instmment 
not  requiring 
attestation. 


"  It  was  a  common  law  principle  that  where  a  writing 
was  attested,  the  witnesses,  or  one  of  them,  must  be 
called  to  prove  the  execution  of  the  instrument ;  and 
it  was  not  competent  to  a  party  to  prove  it  even  by 
the  admission  of  the  persons  by  whom  it  was  exe- 
cuted "  (ij).  The  most  apt  and  usual  way  even  now 
of  proving  any  instrument  which  has  been  attested,  in 
the  absence  of  admission,  is  undoubtedly  by  calling  the 
attesting  witness,  but  this  is  not  generally  now  necessary, 
it  having  been  provided  that  **  it  shall  not  be  necessary 
to  prove  by  the  attesting  witness  any  instrument  to 
the  validity  of  which  attestaiion  is  not  requisite ;  and 
such  instrument  may  be  proved  by  admission  or  other- 


Co)  Powell's  EWdenoe,  29. 

(p)  Ante,  p.  391. 

(q)  Powell's  Evidence,  357. 
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wise,    as    if   there    had    been    no    attesting  witness 
thereto  "  (r). 

Instruments,  therefore,  not  requiring  attestation  may  Different  ways 
be  proved  in  any  of  the  foUowing  ways :  LT^menu  ' 

not  requiring 

1T>        3     •     •  attestation 

.  By  admission.  may  be 

proved. 

2.  By  calling  the  attesting  witness  if  there  is  one. 

3.  By  calling  any  person  who  actually  saw  the 
writing  or  signing,  or  the  party  who  wrote  it  or  signed 
it  himself. 

4.  By  calling  a  witness  who  has  acquired  a  know- 
ledge of  the  writing  in  question  by  haying  seen  the 
persoh  write  at  some  other  time,  even  though  only 
once,  or  by  having  had  corres^ndence  with  such 
person  which  has  been  acted  upon. 

5.  By  comparison  of  the  writing  in  question  with 
any  writing  proved  to  the  satisfaction  of  the  judge  to 
be  genuine  (s). 

As  to  the  first  of  the  above  modes  of  proof,  it  may  Notice  to 
be  mentioned  that  a  notice  to  inspect  and  admit,  t .«.,  a  ^^^'^  ^^^ 
notice  to  the  other  party  or  parties  to  the  action  to 
inspect  some  document  and  admit  its  execution,  is 
usually  given  just  .before  the  trial  of  most  actions ; 
the  other  party  or  parties  can  then  inspect  the  docu- 
ment, and  give  an  admission,  and  this  saves  further 
proof  of  execution,  and  in  case  of  refusal  or  neglect  to 
admit,  the  costs  of  proving  the  document  have  to  be 
borne  by  the  party  so  neglecting  or  refusing,  whatever 
the  result  of  the  action  may  be,  unless  at  the  trial  the 


(r)  17  &  18  Vict.  c.  125,  s.  26. 

(/)  See  the  notes  in  Day's  Common  Law  Procedure  Acts,  prefacing  sect. 
26  of  17  k  18  Vict.  c.  125. 
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jndge  certifies  that  the  refusal  to  admit  was  reasonable ; 
and  no  costs  of  proving  any  docnment  is  allowed, 
unless  such  notice  has  been  given,  unless  in  the 
opinion  of  the  judge  the  omission  to  give  the  notice 
has  been  a  saving  of  expense  (t).  The  object,  there- 
fore, of  giving  this  notice  is  to  get  the  document 
admitted,  or  to  throw  the  expense  of  its  proof  on  the 
opponent  or  opponents  (u). 

Meaning  of  an      Any  admissiou  made  under  such  a  notice  as  is  last 

admission  ••         j    •  j     <<         •  n    •      a  a"  m  /  \ 

being  made      mentioned  IS  made  "  saving  all  just  exceptions     (r), 

I*  saving  all      that  is,  that  the  party  admits  nothing  more  than  the 

tJons!"^*^      bare  execution,  so  that,  for  instance,  the  admission  by 

a  person  of  his  handwriting  to  a  bill  has  been  held  not 

to  preclude  him  from  objecting  to  its  admissibility  in 

evidence  on  the  ground  of  its  being  unstamped  (y). 

As  to  proof  by  The  last  of  the  before-mentioned  modes  of  proof 
ZdwrKing!^  of  handwriting,  viz.,  by  comparison  with  other  writings 
by  the  same  person  proved  or  admitted  to  be  genuine, 
was  not  formerly  allowed  {z) ;  the  enactment  render- 
ing it  admissible  is  the  Common  Law  Procednre  Act, 
1854  (a).  Under  it  experts  may  be  called,  quite  un- 
connected with  the  writer,  to  prove  that  by  a  com- 
parison and  a  careful  observance  of  the  different  letters, 
and  the  general  style,  with  a  document  or  documents, 
proved  or  admitted  to  be  genuine,  they  are  of  opinion 
that  the  handwriting  in  question  is  the  work  of  the 
same  person ;  this  kind  of  evidence,  however,  from  its 
manifest  uncertainty,  has,  in  several  late  cases,  been 
somewhat  disfavoured.  For  the  purpose  of  comparison 
the  disputed  writing  must  always  be  produced  in  Court, 


(0  15  &  16  Vict,  c  76,  8.  117. 

(ti)  As  to  the  notice  to  produce  usually  given  before  going  to  trial,  see 
antef  p.  383 ;  and  as  to  both  notices  see  Indermaur's  Manual  of  Practice, 
71  72 

(a?)  15  &  16  Vict.  c.  76,  s.  117. 

(y)  Vane  v.  Whittington,  2  Dowl.  (N.S.)  757. 

(«)  Doe  d.  Mudd  r.  Suckermore,  5  A.  &  E.  703. 

(a)  17  &  18  Vict.  c.  125,  s.  27. 
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BO  that  the  enftctment  does  not  apply  to  documents 
which  are  not  produced,  and  of  which  it  is  sought  to 
give  secondary  evidence  (6). 

But  where  attestation  is  necessary  to  the  validity  of  To  prove 
an  instrument,  and  actual  proof  is  required  of  it,  the  a^u'^X'^'*^' 
attesting  witness,  or  one  of  the  attesting  witnesses,  if  requiring 
living,  must  be  called  as  a  witness  (o).     The  student  is  Jht^attesuig 
reminded  that  some  of  the  chief  instruments  requiring  witness  must 
attestation  are,  wills  and  codicils  to  wills  (d),  warrants     ^  ^  ' 
of  attorney    and    cognovits  (e),   powers  of  appoint- 
ment, and  other  instruments  which  the  person  giving 
the    power  for  their  execution  has  stated  shall  be 
attested  {/), 

When  an  attesting  witness  is  dead  or  abroad,  or  for  Course  when 
some  other  reason  cannot  be  produced  after  due  efforts  ^j^newls "^ 
to  bring  him  before  the  Court,  evidence  of  his  hand-  dead  or 
writing  must  be  given,  and  if  there  are  several  attest-  ^J[^*^  ^ 
ing  witnesses  who  cannot  be  produced,  generally  it  is  found. 
sufiSicient   to  prove  the   handwriting  of  one  of  such 
witnesses  (ff). 

Although  an  attesting  witness,  on  being  called  to  what  it  is 
prove  the  execution,  states  that  he  does  not  remember  Jn^ti^^Jin***^ 
the  actual  fact  of  the  execution,  but  yet  deposes  that  witness  to 
seeing  his  signature  to  the  attestation  he  is,  therefore,  ***P*^  ^' 
sure  he  saw  the  party  execute  the  deed  or  sign  the 
document,  this  is  quite  sufficient  proof  of  the  execution 
of  the  instrument  (A). 


(6)  See  Day's  Common  Law  Procedure  Acts,  notes  to  sect.  27  of  17  &  18 
Vict.  c.  125. 

(c)   Whyman  v.  Garth,  8  Ex.  803. 

(J)  1  Vict.  c.  26,  s.  9. 

(e)  1  &  2  Vict.  c.  110,  s.  9 ;  32  &  33  Vict.  c.  62,  sect.  24,  ante,  pp. 
8,9. 

(/)  As  to  the  execution  of  powers  of  appointment  by  will  or  deed  re- 
si)cctively,  see  1  Vict.  c.  26,  s.  10 ;  and  22  &  23  Vict.  c.  35,  s.  12. 

(g)  Powell's  Evidence,  358. 

(/i)  Per  Bayley,  .).,  Jfaughnn  t.  Hu'^ard,  8  B.  &  C.  16;  Powell's 
Evidence,  359. 
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Mode  of  For  all  ordinary  matters  probate  of  a  will,  or,   if 

^r^t^aL  ^*^^  ^^®*'  ^^  examined  copy,  or  an  exemplification,  is  the 
proper  eyidence  (i).  In  the  case,  however,  of  an  action 
involving  the  question  of  title  to  lands,  or  any  desciip- 
tion  of  realty,  it  was  formerly  necessary  to  produce  the 
original  will  (k),  but  it  has  been  now  provided  that  in 
any  action,  where  necessary  to  establish  a  devise  of  or 
affecting  real  estate,  it  shall  be  lawful  for  the  party 
intending  to  establish  in  proof  snch  devise  to  give  to 
the  opposite  party,  ten  days  at  least  Wore  the  trial, 
notice  that  he  intends  at  the  trial  to  give  in  evidence, 
as  proof  of  the  devise,  probate  of  the  said  will,  or 
administration  with  the  will  annexed,  or  a  copy  thereof, 
stamped  with  any  seal  of  the  Probate  Court  (2) ; 
and  in  every  such  case  such  probate  or  letters  of  ad- 
ministation,  or  copy  thereof  respectively,  stamped 
as  aforesaid,  shall  be  sufficient  evidence  of  the  will  and 
its  validitv,  notwithstanding  the  same  may  not  have 
been  proved  in  solemn  form,  unless  the  party  receiv- 
ing such  notice  shall,  within  four  days  after  such 
receipt,  give  notice  that  he  disputes  the  validity  of 
sucb  devise  (m).  This  enactment  was  intended  to 
prevent  expense,  it  being  also  provided  that  where 
the  original  will  is  produced  and  proved,  the  Court  or 
judge  before  whom  the  evidence  is  given  shaU  direct 
which  of  the  parties  shall  bear  the  costs  thereof  (n). 
It  has  been  decided  that  even  in  the  absence  of  a 
counter-notice  the  probate  is  only  sufficient,  or  prima 
facte  evidence,  and  that,  therefore,  the  party  omitting 
to  give  such  notice  is  not,  on  his  part,  precluded 
from  giving  evidence  against  the  validity  of  the  will  (o). 
If  the  will  has  been  proved  in  solemn  form,  it  is  pro- 


(0  PowelFs  Evidence,  328. 
(*)  Ibid.  329. 

(/)  Now  the  Probate,  Divorce  and  Admiralty  Division  of  the  High  Court 
of  Justice. 

(m)  20  &  21  Vict,  c.  77,  s.  64. 

(n)  Sect.  65. 

(o)  Barradough  v.  Greenhoughy  L.  R.  2  Q.  B.  612. 
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vided  that  the  probate  shall  not  only  be  sufficient,  but 
conclusive  proof  (p). 

A  person  is  not  allowed  to  make  evidence  for  him-  a  person  is 
self,  so  that  a  person's  own  books  are  not  evidence  j^**^  »iiow<^d 
for  him,  nor,   indeed,  is  anything  written,   said,  or  evidence  for 
done  by  a  person  having  an  interest,  any  evidence  for  fo™fnlun^e 
him.     This  is  called  self-serving  evidence,  but  many  &  man's  books 
documents  and  facts,  not  in  themselves  evidence,  may  evidence  for 
be  admitted   to  refresh  a  witness's  memory  (j),   for  ^^m. 
here  he  speaks  to  the  facts  from  separate  knowledge, 
only  assisted  by   this  extraneous  matter;   thus,   for 
instance,  a  witness  may  refer  to  his  own  books  of 
account  for  this  purpose,  or  to  some  entry  in  a  diary 
or  other  book,  and  it  is  not  actually  necessary   that 
the  entry  should  have  been  made  at  the  time,  but  it  is 
sufficient  if  made  shortly  afterwards,  so  that  he  may 
be  presumed  then  to  have  had  accurate  memory  on  the 
point  (r).     And  where  any  memorandum  or  entry  is 
produced  in  court  to  a  witness,  such  memorandum  or 
entry,  or  so  much  thereof  as  is  used  to  refresh  the 
witness's  memory,  must  be  shewn  to  the  opponent,  who 
is  entitled  to  cross-examine  on  it  (s). 

Witnesses  are  required  to  depose  to  facts,  and  not  There  are 
to  give  forth  mere  matters  of  opinion,  but,  notwith-  of 'c^et  kT* 
standing   this,   there  are   many  cases  in  which  the  which  evidence 
opinion  partakes  in  its  nature  of  fact,  and  is,  there-  mz^^rs'^^f  ^ 
fore,  receivable  in  evidence.    In  Mr.  Powell's  valuable  opinion  is 
work  upon  Evidence  (t)  there  are  stated  to  be  three  "*^**^* 
classes  of  cases  in  which  evidence  consisting  of  matters 
of  opinion  is  receivable,  viz. : — 

1.  On  questions  of  identification ;  e.g.,  in  the  case  of 


(p)  20  k  21  Vict.  c.  77,  s.  62. 
(7)  Powell's  Evidence,  359-364. 
(r)  Ibid.  363. 
(s)  Ibid.  362. 
(0  Page  102. 
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An  affidavit 
on  an 

interlocutory 
application 
may  contain 
a  Btatement 
founded  on 
the  deponent's 
belief. 

Effect  of  the 
non-Btamping 
of  an 

inatrument 
requiring  a 
stamp — time 
for  stamping, 
&c. 


a  long-absent  claimant  to  property,  or  in  the  case  of 
identification  of  handwriting, 

2.  To  prove  the  apparent  condition  or  state  of  a  per- 
son or  thing ;  6.^.,  in  the  case  of  an  assault,  to  prove 
from  a  person's  manner  his  intention,  or  to  prove  the 
state  of  some  building  or  of  some  goods  the  subject  of 
the  action. 

3.  To  prove  matters  strictly  of  a  professional  or 
scientific  character  by  skilled  or  scientific  witnesses; 
e.g.,  in  cases  of  terms  having,  in  some  business  or 
amongst  a  particular  class,  a  special  and  peculiar  mean* 
ing,  or  in  cases  where  words  of  a  scientific  or  ex- 
ceptional character  are  used,  or  the  comparison  of 
handwriting  with  other  handwriting,  to  tell  its  genuine- 
ness. And  not  only  may  a  witness  be  called  to  prove 
the  meaning  of  terms  or  matters  in  his  opinion,  but 
even  dictionaries  or  other  books  may  be  referred  to. 
The  evidence,  however,  by  experts  of  matters  of  opinion 
is  always  received  with  caution,  and  not  a  very  great 
degree  of  weight  attached  to  it  (u). 

The  foregoing  remarks  of  course  apply  generally,  not 
only  to  oral  evidence,  but  also  to  affidavits ;  but  on  an 
interlocutory  motion  an  affidavit  may  contain  a  state- 
ment founded  only  on  the  deponents'  belief  (x). 

A  document  requiring  a  stamp  cannot  be  given  in 
evidence  without  one,  except  to  prove  some  collateral 
matter,  e.g.,  fraud  or  illegality.  There  are  some  instru- 
ments which  require  to  be  stamped  before  execution, 
e.g.,  articles  of  clerkship  to  a  solicitor ;  but  generally, 
after  execution,  fourteen  days  are  allowed  within  which 
to  stamp  an  agreement,  and  two  months  within  which 
to  stamp  an  instrument  under  seal ;  and  an  instrument 


(u)  See  per  Lord  Campbell,  10  01.  k  Fin.  191 ;  and  see  also  ante,  p.  3$»9. 
(x)  Judicature  Act,  1875,  Order  xxxvii.  r.  3. 
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executed  abroad  may  be  stamped  within  two  months 
after  being  received  in  the  United  Kingdom.  If  not 
stamped  within  these  times,  the  unstamped  instrument 
can  only  be  stamped  on  payment  of  the  unpaid  duty 
and  a  penalty  of  £10,  and  also,  by  way  of  further 
penalty,  where  the  unpaid  duty  exceeds  £10,  of  interest 
on  such  duty  at  the  rate  of  £5  per  cent,  per  annum  from 
the  day  upon  which  the  instrument  was  first  executed  up 
to  the  time  when  such  interest  is  equal  in  amount 
to  the  unpaid  duty  (t/). 

If  an  instrument  is  not  stamped,  or  has  been  insuf-  Who  objects 
ficiently  stamped,  when  tendered  as  evidence,  the  op-  *^ rtamp?**"*^^ 
ponent  may  object  to  it  on  that  ground ;  but,  strictly, 
it  is  the  place  of  the  officer  whose  duty  it  is  to  read  the 
instrument  to  call  the  attention  of  the  judge  to  the 
fact;  and  even  then,  if  the  instrument  is  one  which 
may  legally  be  stamped  after  execution,  it  may,  on  pay- 
ment to  such  officer  of  the  amount  of  the  unpaid  duty 
and  the  aforesaid  penalty  payable  on  stamping,  and 
also  on  payment  of  a  further  sum  of  £1,  be  received 
in  evidence,  saving  all  just  exceptions  on  other 
grounds  (z). 

m.  Cases  of  Privilege. — ^It  has  been  pointed  out,  in  ill.  Coses  of 
discussing  the  subject  of  libel  and  slander,  that  there  P"^^^k*- 
are  certain  circumstances  in  which  a  party  is  privileged 
to  make  assertions  which  in  ordinary  cases  would  be 
libellous  or  slanderous,  but  which  are  from  such  cir- 
cumstances prevented  from  being  so  (a).  So,  also,  in 
matters  of  evidence,  generally  speaking  a  witness  must 
answer  all  questions  put  to  him  relating  to  the  subject- 
matter  of  the  action,  or  in  any  way  relevant  to  it ;  but 
there  are  certain  cases  in  which,  from  special  circum- 


(y)  33  &  34  Vict.  c.  97,  s.  15.  The  Commissioners  of  Inland  Revenue 
have  however,  in  special  cases,  power  to  remit  or  reduce  the  penalty  on 
memorial  to  them. 

(«)  Sect.  16. 

(a)  See  ante,  pp.  314,315. 
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stances,  either  the  witness  is  privileged  from  being 
obliged  to  disclose  the  matter,  or  some  third  person  has 
a  right  to  object  to  his  doing  so. 

There  are  two  chief  cases  of  privilege,  viz. : 

1.  Fmcts  that        ] .  A  witness  is  not  compellable  to  disclose  any  matter 

criminate.       ^^^^  ™^7  ^^^  ^^  criminate  himself,  or  to  expose  him- 
to  a  penalty  (b) ;  and 

2.  Profeuional     2.  Professional  communications  between  counsel,  so- 
Sm""*****'     licitors,  or   their   clerks,  and   their   clients,  made   in 

confidence,  cannot  be  disclosed  without  the  client's 
consent,  nor  can  a  client  be  compelled  to  disclose  any 
communication  made  in  confidence  to  his  professional 
adviser  (e). 

Where  a  As  to  the  first  casc  of  privilege. — The  question  at  once 

dd^  presents  itself,  who  is  to  be  the  person  to  judge  of  whether 

privilege  on     Or  uot  a  qucstiou  asked  has  a  tendency  to  criminate  or  to 

that^is****^      expose  the  witness  to  a  penalty— the  person  asked  the 

answer  may     question,  or  the  presiding  judge  ?    The  dicta  upon  the 

crimiMte        poiut  are  conflicting,  some  judges  having  held  that,  as 

him,  it  is        the  wituess  is  obliged  to  pledge  himself  that  he  believe 

thaut  is  for    ^^^  auswcr  will  tend  to  this  effect,  he  is  to  be  left  to 

the  Court  to    excrcisc  his  own  discretion  (d) ;  and  other  judges  having 

it^win  have  ^'  ^^^^  ^^^^  ^^^  wituess  has  not  this  discretion,  but  must 

that  effect.       satisfy  the  Court  that  there  is  a  reasonable  probability 

of  the  question  having  this  effect  (e).    It  is  submitted 

that  the  latter  rule  is  the  correct  one,  for  otherwise  a 

witness  might,  acting  on  his  own  discretion,  refuse  to 

answer  questions  upon  this  ground  without  the  slightest 

reason  for  so  refusing. 


(6)  Powell's  Evidence,  108. 
(o)  Ibid.  118. 

(d)  Ste  per  Maale,  J.,  and  Jervis,  C.J.,  in  FisAcr  y.  Ronalds^  12  C.  B. 
762. 

(e)  Reg.  v.  Garbett,  1  Den.  236 ;  Reg.  v.  Boyes^  1  B.  &  S.  311 ;  and  «ee 
per  Parke,  B.,  in  Osborne  ▼.  London  Docks  Co.,  10  £z.  698. 
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Where  a  question  is  asked  a  witness  which  will  not  A  witness  is 
actually  tend  to  criminate  him  or  expose  him  to  any  bon^^^* 
penalty,  but  is  yet  one  the  answer  to  which  may  tend  answer  a 
to  degrade  him,  if  it  is  not  actually  material  to  the  ten*d?ng*to 
issue,   but  merely  some  point  tending  to  affect  his  degrade  him. 
character  and  thus  reduce  damages,  or  to  have  some 
other  incidental  effect,  he  is  not  bound  to  answer  it  (/). 

This  first  case  of  privilege  has  always  been  wider  in 
equity  than  at  law ;  for  in  equity  any  question  the 
answer  to  which  might  subject  the  witness  to  any 
pains  or  penalties,  or  to  ecclesiastical  censure,  or  a  for- 
feiture of  interest,  has  been  held  to  be  within  the 
rule  (ff) ;  and  it  is  presumed  that,  as  the  rules  of  equity 
are  now  generally  to  prevail  (A),  this  is  now  the  case 
in  all  divisions  of  the  High  Court  of  Justice. 

Although  there  was  formerly  some  doubt  on  the  point  A  wife  cannot 
at  law  (i),  yet  in  equity  there  was  no  doubt  that  the  ^  ^v^^^^^ 
rule  of  privilege  upon  this  ground  extended  not  only  to  a  question 
a  man  himself,  but  also  to  his  wife,  so  that  a  wife  could  J^*^  ^^ 
not  be  compelled  to  answer  any  question  which  might  criminate 
expose  her  husband  to  such  consequences  (k).    And,   ^^  »usi)and, 
for  the  reason  mentioned  at  the  end  of  the  last  pre- 
ceding paragraph,  it  is  submitted  that  there  can  now 
be  no  doubt  upon   the   point  in   any  division  of  the 
court. 

A  witness  cannot  object  to  answer  any  question  upon  No  privilege 
the  mere  ground  that  his  answer  might  expose  him  to  ^^  'ea^on  that 

a  civil  action  (l).  expose  witness 

to  a  civil 
action 

A  witness  may,  of  course,  waive  his  privilege  and  a  witness  may 
answer  at  his  peril,  for  he  is  the  party  concerned,  and  ^*»'^«  ^" 

privilege  and 

(/)  Powell's  Evident  e,  117. 

(g)  Ibid. 

(A)  Judicature  Act,  1873,  s.  25  (11), 

(0  See  Powell's  Evidence,  110. 

(A)  Cartwright  v.  Gtcen,  8  Ves.  410. 

(0  Powell's  Evidence,  111. 
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answer  a  if  he  chooses  to  waive  the  privilege  that  the  kw  allowfl 
t«idJi°'*to  ^™'  there  is  nothing  to  prevent  his  doing  so  (m). 
criminate  him  There  are  several  cases  in  which  it  has  been  expressly 
if  he  chooses.    p^Qyi^e^  ^y  different  statutes  that  a  witness  cannot 

refuse  to  answer  questions  to  which  they  refer  on  the 
ground  that  the  answers  would  criminate  him,  but  that 
such  answers  shall  not  be  used  against  him  in  a  crii 
proceeding  arising  out  of  the  same  transaction  (n). 


In  the  case  of 
professional 
Gommunica^ 
tions,  the 
pririlege  is 
the  client's. 


In  cases  of 
privilege 
upon  this 
ground,  the 
relationship 
of  solicitor 
and  client 
need  not  be 
existing  at 
the  time. 


A  client  also 
cannot  be 
compelled  to 
disclose 
confidential 
communica- 
tions made 
to  his  pro- 
fessional 
adviser. 


As  to  the  second  chief  ground  of  privilege,  this  is  of 
a  very  different  nature,  for  in  the  first  case  the  privi- 
lege is  always  the  witness's  own,  which  he  may  at  his 
option  waive,  but  in  this  case,  where  counsel,  solicitors, 
or  their  clerks  are  witnesses,  the  privilege  is  not  theirs, 
but  that  of  their  clients,  and  it  is  not  in  such  a  case  the 
witness  who  may  waive  the  privilege,  but  the  client ; 
and  if  the  client  does  not  so  waive  it,  then  the  witness 
is  not  allowed  to  make  any  such  disclosure  (o).  And 
for  this  case  of  privilege  to  exist,  it  is  not  necessary  that 
the  position  of  solicitor  and  client  should  be  actually 
subsisting  at  the  time,  it  is  quite  sufficient  if  it  has 
existed  at  some  past  time,  and  the  communication  in 
question  took  place  whilst  that  relationship  existed. 
This  rule  of  privilege  is  founded  upon  principles  of 
public  policy,  for  if  some  such  rule  did  not  exist,  no 
man  would  know  what  he  was  safe  in  disclosing  to  his 
professional  adviser  (p). 

The  student  will  observe  that  part  of  the  rule  in  this 
class  of  cases  of  privilege  is  also  that  a  client  cannot 
be  compelled  to  disclose  any  communication  made  in 
confidence  to  his  professional  adviser  (q).  This  seems 
to  follow  naturally,  upon  the  same  reasoning,  and  here, 
of  course,  the  privilege  is  that  of  the  witness.    This 


(m)  Powell's  Evidence,  111. 

(n)  Ibid. 

(o)   Wilson  V.  Rastall,  4  T.  R.  759. 

(p)  See,  per  Lord  Brougham,  B<4t<m  v.  Corporation  of  Liverpool^  1  M.  i 
K.  94. 
(y)  Ante,  p.  404. 
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priyilege  of  the  client  can  always  be  waived  by  him,  The  client 
and  if  waived  a  witness  who  has  objected  to  answer  ^^ve^he' 
on   the   gronnd  of  his  client's  privilege  must   then  privilege. 
answer  it. 

It  seems  that  a  solicitor  called  upon  to  produce  any  it  u  for  a 
document  of  his  client's,  must  exercise  his  own  dis-  S^cMe^"^  *** 
cretion  as  to  producing  it,  and  that  it  is  not  for  the  whether  a 
judge  to  decide  whether  or  not  it  ought  to  be  pro- ?*^7^°on * 

duced  (r).  to  produce  is 

privileged. 

A  communication  made  by  a  client  to  his  solicitor,  A  commiinica- 
not  for  the  purpose  of  obtaining  advice,  but  for  the  ^^^oiidtor  ^ 
purpose  of  obtaining  information  upon  some  matter  of  but  not  fox- 
fact,  or  for  some  purpose  other  than  in  the  ordinary  of  obtaining 
position  of  solicitor  and  client,  is  not  within  this  case  advice,  is  not 
of  privUege  («).  J^ll^l^* 

Although  some  document  originally  in  a  solicitor's  a  document 
posseeeion  would,  had- it  remained  in  hia  poBseasion,  P"JK" 
have  been  privileged,  yet,  if  he  has  parted  with  it  to  hands  is  not 
some  other  person,  although  he  should  not  have  dOne  fP^^'^ 
so,  yet  the  privilege  is  gone,  and  it  may  be  given  isx  with  it. 
evidence  by  the  party  into  whose  possession  it  has 
come  (t). 

This  case  of  privilege  does  not  extend  beyond  the  No  pnriiege 
persons  named  (u);  thus,  medical  men  (x)  and  clergy-  of  medical 
men  (y)  are  not  within  the  rule.     Some  doubts  have,  "?•"  "<* 

>v  /  '  clerffvmen 

however,  been  thrown  out  as  to  the  latter  (z). 

Letters   between  a   country  solicitor  and  his  town  Communica- 
agents  are  privileged  from  production  (a) ;  so  also  are  ^^udice*"  ^"* 

(r)   Volant  v.  Soyer,  13  C.  B.  231. 

(s)  See  Powell's  Evidence,  126,  and  case  there  referred  to. 

(0  See  Cleace  v.  J<me8, 21  L.  J.  (£z.)  105. 

(u)  See  anUj  p.  404. 

(or)  Lee  v.  HammerUm,  12  W.  R.  975. 

(jf)  Broad  v.  Pitt,  M.  &  M.  233. 

(«)  See  Powell's  Evidence,  129,  130. 

(rt)  Cait  V.  IbMr/tf,  19  W.  R.  5t>. 
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all  eommnnications  in  or  with  reference  to  litigation 
which  are  expressed  to  be  '^  ¥rithoat  prejudice." 


Some  other 
cases  of 
privilege. 


In  addition  to  the  foregoing  may  be  mentioned  two  other 
cases  of  privilege,  which  however,  are  of  mnch  less  im- 
portance in  civil  proceedings  than  the  two  chief  cases 
that  have  been  given.  The  first  is,  that  a  witness  cannot 
be  asked,  and  will  not  be  allowed  to  state,  any  facts,  or  to 
produce  any  documents,  the  disclosure  of  which  may  be 
prejudicial  to  any  public  interest  (6),  e.g,^  in  the  case  of 
some  high  documents  of  state.  The  second  is,  that 
evidence  may  sometimes  be  excluded  in  a  civil  case  on 
the  ground  of  indecency  (c)  :  but  the  indecency  must 
be  something  of  a  very  exceptional  character,  as  tending 
to  outrage  all  conventional  propriety,  or  involving  some 
matter  particularly  affecting  domestic  morality.  It 
may,  however,  be  safely  stated  that  this  rule  is  of  snch 
a  very  fine  nature  as  to  be  practically  of  very  little 
importance,  or,  indeed,  of  no  importance  at  all. 


IV.  Miscella- 
neous points  on 
the  law  of 
evidence. 


lY.  Of  some  miscellaneous  potrUs  on  the  law  of  evi- 
denee. 


affirmative  in 
an  action. 


The  mua  lu  any  actiou  the  onus  probandi,  or  burden  of  proof, 

probandi  is  on  jg  ^j^  ^^^  persou  who  asscrts  the  aflSrmative  side  of  the 

tne  person  •  i       i        • 

asserting  the  question  (a),  that  IS  to  say,  that  any  person  who  asserts 
a  fact  is  bound  to  prove  that  fact  to  succeed  in  his  case, 
and  it  is  not  necessary  for  the  person  alleging  the 
negative  to  prove  it  in  the  first  instance,  and  it  is  there- 
fore at  a  trial  generally  for  the  person  on  whom  lies 
the  affirmative  to  begin.  In  all  cases,  by  the  affirma- 
tive is  not  merely  meant  the  affirmative  in  point  of 
form,  but  the  affirmative  in  substance,  and  the  true 
test  for  determining  on  whom  the  affirmative  lies  is 


(6)  Powell's  Evidence,  131. 

(c)  Ibid.  136. 

Id)  See  Brown's  Law  Diet.  260,  tit.  *'  Onus  probandi." 
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this :  If  no  evidence  was  ofiered,  who  would  be  unsnc- 
cessfnl  in  the  action  ?  It  is  for  the  party  who  would 
be  unsuccessful  in  such  event  to  commence  (e). 

Instances  without  number  to  illustrate  the  foregoing  An  instance 
remarks  can  be  easily  given.  Thus,  take  an  ordinary  **'^***"- 
action  for  goods  sold  and  delivered :  here,  if  the  de- 
fendant in  his  statement  of  defence  denies  the  selling 
and  delivery,  or  otherwise  puts  the  question  in  issue, 
did  the  plaintiff  offer  no  evidence,  the  verdict  would  be 
for  the  defendant,  so  here  the  ontis  probandi  lies  on 
the  plaintiff;  but  if  the  defendant  admits  the  selling 
and  delivery  of  the  goods,  but  sets  up  some  counter- 
claim against  the  plaintiff  in  the  nature  of  set-off,  here, 
did  he  (the  defendant)  give  no  evidence,  the  verdict 
would  be  for  the  plaintiff,  so  here  the  onvs  probandi  lies 
on  the  defendant. 

But  there  are  numerous  cases  in  which,  in  conse-  But  sometimes 
quence  of  presumptions  of  the  law,  the  onus  probandi  ^.^^^^^^ 
lies  on  the  party  on  whom  it  would  not  lie  but  for  such  Uw  puts  the 
presumption.    Thus,   in  an  action   on  any  ordinary,  *^^^^'**'* 
simple  contract,  it  is  for  the  plaintiff  to  prove  that  the  would  not 
essentials  of  a  simple  contract  exist,  unless  the  con-  ®*^«'''^»8e  be. 
tract  is  admitted  by  the  defendant  (/) ;  but  as  bills  of 
exchange  and  promissory  notes  are  presumed  to  have 
been  given  for  a  valuable  consideration  until  the  con- 
trary is  shewn  (^),  here  it  lies  on  the  party  who  denies 
the  consideration  to  prove  his  denial.     It  is,  however, 
sufficient  for  a  defendant  to  prove  something  in  the 
nature  of  fraud  in  the  prior  dealings  with  the  instru- 
ment ;  and  if  he  does  this,  the  plaintiff  is  then  bound 
to  shew  how  he  became  possessed  of  it  (A). 

Again,  where  a  person  takes  an  interest  under  a  As  to  the  case 

of  a  voluntary 

settlement. 

(e)  Amos  ▼.  HugheSy  1  H.  &  Rob.  464. 

If)  As  to  what  are  the  essentials  of  a  simple  contract,  see  anie,  p.  27. 

\g)  See  ante,  p.  143. 

(A)  Smith  y.  Braine,  16  Q.  B.  244. 
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A  child  born 
daring 
wedlock  It 
presumed  to 
be  legitimate 
until  the 
contrary  is 
shewn. 


Toluntary  settlement,  or  any  other  yoluntary  instm- 
ment,  and  proceedings  are  institnted  to  set  aside  or 
otherwise  question  his  interest  thereunder,  the  burden 
of  proof  lies  on  the  defendant  to  prove  that  such 
yoluntary  instrument  was  fairly  and  honestly  made, 
without  any  fraud  or  pressure  upon  his  part,  and  if 
he  stood  in  a  fiduciary  capacity  toward  the  person 
making  such  yoluntary  instrument,  he  must,  in  addi- 
tion, shew  how  the  intention  to  make  it  was  produced 
in  the  other  person  (t). 

A  child  bom  during  wedlock  is  presumed  to  be 
legitimate,  and  the  burden  of  proof  lies  on  the  party 
who  denies  his  legitimacy  (k).  There  are  also  many 
other  cases  in  which  the  presumption  of  the  law  puts 
the  onus  probandi  where  it  would  not  be  but  for  that 
presumption,  but  to  go  into  them  is  beyond  the  scope 
of  the  present  work  (Z). 


Right  to  It  has  already  been  stated  that  the  person  on  whom 

fo/"''i^Mi''°*  *^®  affirmatiye  lies  has  the  right  to  begin  (w),  but  it  has 
injuries,  &c.  loug  been  an  established  rule  at  law  that  in  actions  of 
libel,  slander,  and  in  respect  of  other  personal  injuries, 
or  indeed  in  any  action  where  the  plaintiff  seeks  to 
recoyer  actual  damages  of  an  unascertained  amount,  be 
is  entitled  to  begin,  although  the  affirmatiye  of  the 
issue  may  in  point  of  form  be  with  the  defendant. 


Leading 
questions 
are  not 
allowed  io  an 
examination 
in  chief. 


Leading  questions  cannot  be  put  to  a  witness  by 
the  person  on  whose  behalf  he  is  called  (n).  By  a 
''leading  question"  is  meant  some  question  put  or 
framed  in  such  a  form  as  to  suggest  to  the  witness  the 
answer  that  is  desired  (o).     Thus,  if  at  a  trial  it  is 


(0  Per  Lord  Eldon,  Gibson  v.  Jeyes,  6  Yes.  266 ;  HoghUm  r.  BogkUm^ 
15  Bear.  299 ;  Cooke  ▼.  Lamotte^  15  Beav.  234. 
(Jt)  Banbury  Peerage  Case,  1  S.  &  S.  155. 
(/)  See  some  in  Powell's  Evidence,  291  et  teq, 
(m)  Ante,  pp.  408,  409. 
(n)  Powell  s  Evidence,  449. 
(o)  Brown's  Law  Diet.  209. 
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desired  to  elicit  from  a  witness  the  effect  of  a  certain 
conversation,  the  proper  way  to  pnt  the  question  is  to 
simply  ask  the  witness  what  then  took  place,  or  to  that 
effect,  and  it  is  not  allowable  to  state  in  the  qnestion 
the  conversation  and  ask  the  witness  if  it  did  not  take 
place ;  for  this  would  be  a  leading  question  (p).  The 
reason  of  the  rule  prohibiting  leading  questions  must 
be  apparent  to  all ;  and  it  has  been  well  stated  in  Mr. 
Powell's  work  on  Evidence  (q)  to  be  "because  the 
object  of  calling  witnesses  and  examining  them  viva 
voce  in  open  court,  is  that  the  judge  and  jury  may 
hear  them  tell  their  own  unvarnished  tale  of  the  cir- 
cumstances which  they  are  called  to  attest." 

In  cross-examination  of  a  witness,  however,  or  even  AHter  in  cro«- 
in  examination  in  chief  of  an  adverse  witness,  leading  in^^mfnation 
questions  may  be  asked,  for  the  reason  of  such  question  in  chief  of  an 
not  being  admitted  in  the  evidence  in  chief  is  because  ^itn^i. 
the  witness  is  presumed  to  be  desirous  of  assisting  the 
person  for  whom  he  is  called  to  give  evidence,  but  in 
cross-examination,  or  in  the  examination  in  chief  of 
an  adverse  witness,  there  can  be  no  such  presump- 
tion, and  the  reason  for  the  rule  failing,  it  does  not 
apply. 

If  when  an  action  is  called  on  for  trial  the  plain-  Position  of  a 
tiff  appears,  and  the  defendant  does  not,  the  plain-  Sefendanrif 
tiff  does  not  necessarily  have  judgment,  but  he  may  hu  opponent 
prove  his  claim  so  far  as  the  burden  of  proof  lies  on  arthe^triaT" 
him  (r) ;  and  if  when  an  acticm  is  called  on  for  trial  the 
defendant  appears,  and  the  plaintiff  does  not  appear, 
the  defendant,  if  he  has  no  counter-claim,  is  entitled  to 
judgment  dismissing  the  action,  but  if  he  has  a  coun- 
ter-claim, then  he  may  prove  such  claim  so  far  as  the 
burden  of  proof  lieA  on  him  (s) ;  but  any  verdict  or 

(p)  See  an  instance  of  a  leading  question  in  a  criminal  case  in  Powell's 
Evidence,  450. 
(7)  Page  449. 

(r)  Judicature  Act,  1875,  Order  XZXVl.  r.  IS. 
(s)  ibid.,  rule  19. 
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judgment  obtained  where  one  party  does  not  appear  at 
the  trial  may  be  set  aside  by  the  Gonrt  or  a  judge  upon 
such  terms  as  he  may  see  fit,  upon  an  application  made 
within  six  days  after  the  trial  (t). 

Admissions  Admissious  between  the  parties  to  an  action  may 

withthe*'^*'    frequently  do  away  with  the  necessity  that   would 
necessity  of     otherwise  cxist  for  strict  evidence.    The  term  "  admis* 

evTdence.  ^^^^^^  "  ^  ^^^^  '^^^  ^  denote  the  mutual  concassions 
which  the  parties  to  an  action  make  in  the  conrae  of 
their  pleadings,  and  the  effect  of  which  is  to  narrow 
the  area  of  facts  or  allegations  requiring  to  be  proved 
by  evidence  (i^).  The  most  usual  case  of  admissions 
that  occurs  in  ordinary  actions  is  the  admisaion  of 
documents  under  a  notice  to  inspect  and  admit,  which 
has  already  been  noticed  (x) ;  but  there  may  be  many 
other  cases  of  admissions,  e.g.,  admissions  of  facts  not 
only  in  any  pleading,  but  in  any  letter  of  one  of  the 
parties,  or  of  his  solicitor  or  agent,  unless  such  letter 
has  been  expressed  to  have  been  written  "  without  pre- 
judice." It  is  therefore  usual  and  proper,  in  any  letter 
written  with  a  view  to  the  compromise  of  an  action,  to 
state  that  it  is  written  ''  without  prejudice ;"  but  when 
any  letter  has  been  written  with  such  a  statement  then 
all  subsequent  letters  following  thereon  are  within  the 
rule  although  not  so  expressed  (y). 


Effect  in  one        If  &n  admissiou  is  made  in  some  pleading  in  one 
action  of  an     actiou,   that  pleadinc?  can  be   given  in  evidence   in 

admission  ..'  ..^  *=*  ii--  \  • 

made  in  another  action  as  a  cogent  admission  on  his  part, 

another  action,  especially  if  it  has  been  put  in  on  oath,  as  would  be 
the  case  in  an  an  answer  to  interrogatories  (z). 


Admissions 
may  be  by 
parol  or  by 
conduct,  &c. 


An  admission  need  not  necessarily  be  in  writing,  but 


(t)  Ibid.,  rule  20.     See  hereon  Indermaur's  Manual  of  Practice,  Part  II. 
ch.  5. 
(m)  Brown's  Law  Diet.  15. 
Ix)  Ante,  pp.  397,  398. 
(jf)  Hoghton  v.  J/oghtm,  15  Bcav.  278. 
(«)  Fled  V.  PerrinSf  L.  R.  1  Q.  B.  536. 
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it  may  be  by  parol ;  e.g.y  in  the  course  of  conversation, 
and  acts,  conduct,  manner,  demeanour,  and  acquies- 
cence may  operate  as  admissions  if  they  can  be  so 
fairly  construed  (a). 

Counsel  may  at  a  trial  bind  their  clients  by  any  Effect  of 
admission  they  in  their  discretion  see  fit  to  make  (6).  ItX"  '' 
An  agent  can  only  bind  his  principal  by  admissions  agents,  &c. 
when  the  making  of  such  admissions  comes  within  the 
scope  of  his  ordinary  and  usual  authority  (c) ;  and  a 
wife  can  only  bind  her  husband  by  her  admissions  so 
far  as  she  can  be  said  to  have  his  authority,  express  or 
implied,  to  do  so  {d\  so  that  even  in  an  action  against 
a  husband  for  his  wife's  tort,  her  admission  of  it  cannot 
be  given  in  evidence  against  him  {e). 

An  infant  cannot  make  admissions,  nor  generally  can 
his  guardian  or  next  friend  do  so  for  him  (/). 

Admissions  when   they  exist  are  as  good  as  any 
primary  evidence. 

Interrogatories  are  frequently  used  as  a  means  tointerroga- 
obtain  admissions  from  the  opponent  in  an  action  (jf).  ***''*®''- 
Interrogatories  may  be  defined  as  a  set  of  questions 


(a)  Powell's  Eyidence,  247. 

(6)  See  Swinfen  v.  Swinfen,  18  C.  B.  485. 

(c)  This  is  simply  on  the  ordinary  principle  of  the  power  of  an  agent  to 
bind  his  principal,  as  to  which  see  ante,  pp.  106,  107. 

(d)  This,  again,  is  on  the  ordinary  principle  of  the  power  of  the  wife  to 
bind  her  husband,  as  to  which  see  ante,  pp.  \%%  et  aeq. 

(e)  Dean  v.  W/uU,  7  T.  R.  112. 
(/)  Powell's  Evidence,  262. 

(g)  It  is  not  meant  by  this  that  the  object  of  interrogatories  is  to  obtain 
admissions,  for  this  is  not  so,  the  rule  as  to  their  object  being  correctly 
stated  by  Mr.  Griffith,  in  his  notes  to  Order  xzxi.  of  the  Judicature  Act, 
1875  (s3e  Griffith's  Judicature  Acts,  311),  as  follows:  '*The  object  of  inter- 
rogatories is  to  afford  to  the  interrogator  information  upon  matters 
peculiarly  within  the  knowledge  of  the  party  interrogated,  which  may 
assist  the  interrogat(T  in  making  his  case ;  not  to  try  the  cause  on  admis- 
sions of  the  party  interrogated,  or  to  break  down  the  case  set  up  by  him." 
But,  although  this  is  so,  yet,  incidentally,  of  course,  admissions  are  obtained 
from  the  party  interrogated,  and  practically,  this  is  often  the  chief  object 
of  the  interrogatories. 
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administered  by  either  a  plaintiff  or  defendant  to  his 
opponent  in  the  course  of  an  action  before  trial,  which 
he  (the  opponent)  is  required  to  answer  upon  oath.  It 
was  always  the  practice  in  Chancery  to  administer  in- 
terrogatories, and  nearly  anything  was  allowed  to  be 
asked  in  them,  and  by  the  Common  Law  Procednre 
Act,  1854  Qi),  interrogatories  were  also  allowed  to  be 
administered  at  common  law  by  leave  of  a  judge.  By 
the  Bules  to  the  Judicature  Act,  1875  (i),  it  is  now 
provided  that  "  the  plaintiff  may  at  the  time  of  deliver- 
ing his  statement  of  claim,  or  at  any  subsequent  time 
not  later  than  the  close  of  the  pleadings,  and  a  defen- 
dant may  at  the  time  of  delivering  his  defence,  or  at 
any  subsequent  time  not  later  than  the  close  of  the 
pleadings,  without  any  order  for  that  purpose,  and 
either  party  may  at  any  time  by  leave  of  the  Court  or 
a  judge  deliver  interrogatories  in  writing  for  the  ex- 
amination of  the  opposite  party  or  parties,  or  any  one 
or  more  of  such  parties,  with  a  note  at  the  foot  thereof 
stating  which  of  such  interrogatories  each  of  such  per- 
sons is  required  to  answer;  provided  that  no  party 
shall  deliver  more  than  one  set  of  interrogatories  to  the 
same  party  without  an  order  for  that  purpose.*'  It 
may,  however,  be  noticed  that  it  is  the  practice  of  the 
Court  to  discourage  the  delivery  of  interrogatories 
unless  actually  necessary  (k). 

Effect  of  Payment  into  court  also  operates  as  an  admission  by 

S?JrtTa*in*°    *^®  defendant  to  a  certain  extent.    Formerly  a  defen- 
actioa.  daut  could  generally  only  pay  money  into  court  when 

a  fixed  liquidated  sum  was  sued  for  (I) ;  but  now  it 
is  provided  that  in  any  action  to  recover  a  debt  or 
damages  the  defendant  may  at  any  time  after  service 
of  the  writ,  and  before  or  at  the  time  of  delivering  his 


(A)  17  &  18  Vict.  c.  125,  8.  61. 
(•)  Order  xxxi.  r.  1. 

(A)  See  hereon  Indermaur's  Manual  of  Practice,  60,  61. 
(J)  See  however  as  to  payment   into   court  in   cases   of  libel,  ani^, 
pp.  319,  320. 
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defence,  or  by  leave  of  the  Goort  or  a  judge  at  any  later 
time,  pay  into  court  a  sum  of  money  by  way  of  satis* 
faction  or  amends  (m). 

As  under  the  old  system  of  pleading  the  plaintiff 
might  declare  simply  generally,  as  for  goods  sold  and 
delivered,  without  stating  any  particular  date,  or  might 
declare  on  some  special  contract,  there  was  a  difference 
in  the  effect  of  payment  into  court.  Where  the  decla- 
ration was  simply  general  (n)  the  effect  was  only  to 
admit  that  the  plaintiff  had  a  cause  of  action  to  the 
amount  paid  in  upon  some  contract,  so  that  it  was  still 
necessary  for  the  plaintiff  to  prove  the  actual  contract, 
but  in  the  other  case,  i.e.,  where  the  plaintiff  declared 
on  some  special  contract,  the  payment  into  court 
admitted  that  very  contract  and  a  liability  on  it  to 
that  extent  (o).  Under  the  new  practice,  however, 
where  a  statement  of  claim  has  been  delivered,  this  dis- 
tinction it  is  presumed  cannot  exist  any  longer,  as  all 
material  facts,  dates,  &c.,  are  stated  in  it,  which  puts 
the  plaintiff's  statement  of  claim  in  the  same  position 
always  as  a  former  declaration  on  a  special  contract, 
and  payment  into  court  now  in  such  a  case  will  operate 
as  an  admission  on  the  contract  specified,  and  of  a 
liability  thereon  to  the  extent  of  the  amount  paid  in. 

So  also  if  the  payment  into  court  is  made  before  the 
statement  of  claim  has  been  delivered,  if  in  the  indorse- 
ment on  the  writ  the  particular  contract  is  mentioned, 
the  payment  in  will  have  the  same  effect,  but  if  the  in- 
dorsement on  the  writ  is  simply  general  in  its  nature, 
then  the  payment  into  court  will  only  admit  a  liability 
to  that  extent  on  some  contract,  leaving  it  for  the 
plaintiff  to  prove  the  contract  as  formerly  on  a  general 
declaration. 


(m)  Judicature  Act,  1875,  Order  xxx.  r.  1 ;   Indermanr's  Manual  of 
Practice,  58,  59. 

(n)  That  is  to  say,  in  cases  of  the  ordinary  indehitattis  counts. 
(>)  See  Arch.  Nisi  Prius,  119;  Chit.  Arch.  1371. 
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An  admission        '' Everj  allegation  of  fact  in  any  pleading   in   an 

no^^dcnying*^  action,  not  being  a  petition  or  summons,  if  not  denied 

an  allegation    Specifically  or  by  necessary  implication,  or  stated  to  be 

any*pieading.   ^^^  admitted  in  the  pleading  of  the  opposite  party, 

shall  be  taken  to  be  admitted,  except  as  against  an 

infant,  lunatic,  or  person  of  unsound  mind  not  so  fonnd 

by  inquisition  "  (p). 


Former 
distinction  in 
the  mode  of 
taking 
evidence  at 
common  law 
and  in 
Chancery. 
Provisions  of 
the  Judicature 
Act,  1875, 
Onler  xxxviT. 
r.  1. 


The  attend- 
ance of  a 
witness  at  a 
trial  is 
procured  by 
subpccna. 


There  has  always  been  a  great  distinction  between 
the  mode  of  taking  evidence  at  Common  Law  and  in 
Chancery.  At  Common  Law  it  was  taken  viva  voce  in 
court  on  the  hearing  of  the  cause,  but  in  Chancery 
it  was  generally  by  aflSdavit  (q).  Now,  however,  under 
the  Judicature  Act,  1875,  Order  xxxvn.  r.  1,  in  all 
divisions  of  the  court,  in  the  absence  of  an  agreement 
between  the  parties  to  take  the  evidence  by  affidavit, 
the  witnesses  at  the  trial  of  any  action,  or  at  any 
assessment  of  damages,  are  to  be  examined  viva  voce 
in  open  court,  but  the  Court  or  a  judge  may  order  that 
any  particular  fact  or  facts  may  be  proved  by  affidavit, 
or  that  the  affidavit  of  any  witness  may  be  read.  It 
is  also  provided  that  upon  any  motion,  petition,  or 
summons  evidence  may  be  given  by  affidavit ;  but  the 
Court  or  a  judge  may,  on  the  application  of  either 
party,  order  the  attendance,  for  cross-examination,  of 
the  person  making  any  such  affidavit  (r). 

The  attendance  of  a  witness  at  a  trial  to  give  evi- 
dence is  procured  by  subpoena,  which  is  a  writ  by 
which  a  person  is  commanded  to  appear  at  a  certain 
time  and  place  (s).  When  the  oral  testimony  only  of 
a  witness  is  required,  the  subpoena  issued  is  called  a 
svhpoetia  ad  testificandum ;  when  he  is  required  to  pro* 


(p)  Judicature  Act,  1875,  Order  xix.  r.  17.^ 

(7)  There  might,  however,  have  been  a  viva  voce  eiamination  by  consent 
or  direction  of  tne  Court  or  a  judge.  See  15  &  16  VicL  c.  86;  Order  v., 
Feb.  1861,  rules  3  and  10  ;  Daniel's  Chancery  Practice,  799. 

(r)  Order  xzxvii.  r.  2.  Ab  io  the  practice  when  the  parties  consent  to 
take  the  evidence  by  affidavit,  see  Order  xxxviii.  See  also  Indermaur's 
Manual  of  Practice,  94,  95. 

(s)  See  Brown's  Law  Diet.  345. 


OF  EVIDEKOS  IN  dVIL  OASBS.  417 

dace  any  documents  it  is  called  a  subpoBna  duces  tecum. 
A  witness  mnst  be  paid  with  bis  snbpoBna  bis  reasonable 
expenses,  and  if  a  material  witness,  baying  been  so 
served,  does  not  duly  attend,  be  is  liable  to  an  action  (t) 
or  to  be  attached  for  contempt  of  conrt  in  not  obeying 
the  subpoena. 

The  evidence  of  a  witness  resident  in  India,  or  any  How  eyidence 
other  of  her  Majesty's  dominions  abroad,  is  obtained  procured  when 
by  applying  to  the  Court  for  a  mandamus  to  the  resides  abroad 
tribunals   there  to  examine    the    witnessj  and  such*"<>^?°^°'*'" 
examination,  upon  being  returned,  is  allowed  and  read, 
and  deemed  good  evidence  (u). 

If  in  an  action  here  a  witness  resides  in  Ireland  or  or  in  Ireland 
Scotland,  a  subpoena  cannot  be  issued  against  him  as  ^^  Scotland, 
of  course,  but  the  Court  or  a  judge  has  power,  on  ap- 
plication made  for  that  purpose,  to  allow  a  subpoena 
to  issue  (x). 

In  cases  of  a  witness    being  abroad  not    in  her  or,  where 
Majesty's  dominions,  the  only  mode  of  getting  his  evi-  *ng^^J,^j*  *" 
dence,  if  he  cannot  attend,  is  by  issuing  a  commission  colonies. 
for  his  examination,  by  which  a  certain  person  or 
certain  persons  are  delegated  to  take  his  evidence  (y). 
If  on  such  commission  the  witness  refuses  or  neglects 
to  attend  to  be  examined,  the  commissioner  or  commis- 
sioners may,  after  written  notice  requiring  his  attend- 
ance, apply  to  the  local  courts  there  for  an  order  to 
compel  his  attendance  (z) 

If  a  witness  is  too  ill  to  attend  at  the  trial,  or,  if  from  where  a 
age  or  other  infirmity  he  is  unable  to  do  so  without  T^°T  f*  h"^* 
great  danger  to  himself,  or  is  about  to  leave   the  trial,  his 
country,  so  that  his  evidence  may  possibly  be  lost,  the  j^^^j^g^  '"*^ 

before  an 

(t)  As  to  the  damages  recorerable  in  such  a  case,  see.  ante,  p.  378. 
(u)  See  13  Geo.  3,  c.  63,  s.  44,  and  1  Wm.  4,  c.  22. 
(z)  17  k  18  Vict.  c.  34,  s.  1. 
(,V)  See  Powell's  Evidence,  441. 
(z)  6  &  7  Vict.  c.  82,  s.  5. 
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party  desiring  his  evidence  may  apply  to  the  Conrt  or 
a  judge  for  his  examination,  either  before  one  of  the 
official  examiners  of  the  court  or  some  special  ex- 
aminer to  be  appointed  (a).  The  C!ourt  has,  indeed, 
a  very  wide  power  as  to  depositions  now,  the  4th  rule 
of  Order  xxxvn.  of  the  Judicature  Act,  1875,  b^ng  as 
follows :  "  The  Court  or  a  judge  may,  in  any  cause  or 
matter  where  it  shall  appear  necessary  for  the  pur- 
poses of  justice,  make  any  order  for  the  examination 
upon  oath,  before  any  officer  of  the  court,  or  any  other 
person  or  persons,  and  at  any  place,  of  any  witness  or 
person,  and  may  order  any  deposition  so  taken  to  be 
filed  in  the  court,  and  may  empower  any  party  to  any 
such  cause  or  matter  to  give  such  deposition  in  evidence 
therein  on  such  terms,  if  any,  as  the  court  or  judge 
may  direct." 

When  a  In  a  matter  between  the  same  parties  on  the  same 

deposition  by    iggue,  as  ou  a  former  trial  the  depositions  of  a  witness 

ft  Qec6aseQ 

witness  in  a     at  such  former  trial  may  be  used  if  he  be  dead  or 
former  trial     cannot  be  fouud,  or  has  been  subpcenaed  and  fallen 

may  be  read.  *  . 

ill  on  the  way  (6).  The  reason  why  the  trial  must  be 
between  the  same  parties,  is  that  a  person  who  was  not 
a  party  to  the  former  action  has  had  no  opportunity  of 
cross-examining  the  witness  (c). 

It  is  for  the  ^^  ^*^®  ^^^^  ^^  *^®  forcgoiug  pagcs  that  there  are 

judge  to  many  kinds  of  proof  that  may  be  tendered  that  cannot 

admissibility  ^^  ought  uot  to  be  received.    It  is  for  the  presiding 

of  evidence;  judge  to  determine  as  to  the  admissibility  of  particular 

the  jury  to  evidence.     There  is  also  another  and  a  still  more  im- 

decide  on  the  portant  point,  viz.,  as  to  the  credence  to  be  given  to 

credence  tobe  .,  -  -,  .,  -  . 

given  to  it.  *  witucss,  for  Very  often  evidence  of  a  most  con- 
flicting character  is  given  at  a  trial.  It  is  for  the  jury 
to  decide  on  the  point  of  credence,  for  they  sit  to  try 
the  facts  of  the  case,  and  in  exercising  their  judgment 

(a)  Judicature  Act,  IS?.**,  Order  XXXVII.  rr.  1  and  4. 
(6)  Powell's  Evid*»noe,  217. 
(c)  Ibid. 
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they  should  regard  the  whole  circnmstances  con- 
nected with  a  witness,  they  should  look  to  bis  de« 
meanour  and  see  whether  he  appears  to  be  giving 
his  evidence  in  an  honest,  straightforward,  and  true 
maimer,  and  whether  he  appears  to  be  an  over-zealous 
witness,  unduly  anxious  to  befriend  the  party  on 
whose  behalf  he  is  called,  in  which  case  he  must  be 
regarded  with,  at  any  rate,  some  suspicion.  They 
should  look,  also,  in  cases  of  conflicting  evidence,  not 
only  to  outward  circumstances,  but  to  inner  matters, 
and  consider  any  interest  or  possible  motive  that  the 
witness  may  have  that  may  tend  to  weaken  his 
evidence,  and  look  even  to  his  general  character  and 
past  doings  as  some  criterion  on  the  all-important 
question  of  truth. 
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A. 

Abatbmimt 

of  a  nnisanoe,  267,  268 

ACOBFTAMOB 

and  receipt  of  ^oods  within   17th  section  of  Statute  of 
Frauds,  76—78 

Of  bilk,  See  Bills  or  Exohanqb. 

AooiDBirr, 

A  person  not  liable  for  accidental  injury  if  free  from  fault, 
286 

But  otherwise  if  any  negligence,  270 

Liability  for  fire  caused  by,  846 

What  will  be  an  inevitable  accident,  848,  349 

ACCIDBNTAL  InJUBT, 

A  person  is  not  liable  for,  if  he  is  free  from  fault,  286 

ACOOBD  AND  SaTISFACTIOIT, 

A  smaller  sum  cannot  satisfy  a  greater,  but   something 
different  may,  201,  202 

Definition  of,  and  generally  as  to,  207,  208 

The  value  of  the  satisfaction  cannot  be  inquired  into,  208 

Provision  of  Judicature  Act,  1878,  aa  to,  209 

AOKNOWLBDOMBNT, 

To  take  a  case  out  of  the  Statutes  of  Limitation,  46,  47» 

218 
Must  always  be  in  writing,  218,  214 
Effect  of,  by  one  of  several,  214 
Must  have  been  made  before  action,  214 

Actio  pbbsonaus  icobitub  ctm  pbbsona, 
Moaning  of  maxim,  838 
Exceptions  to  it,  260,  290,  338-341 
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Actual  Fabtnbb  :  See  Pabtnkbship. 

Admissibilitt  of  Eyidbnox  :  See  Evidsngx. 
It  is  for  judge  to  decide  as  to,  418,  419 
Distinction  between  admissibility  and  credence,  418,  419 

Admissions, 

On  a  notice  to  inspect  and  admit,  397,  398 
Meaning  of  ^  saving  all  just  exceptions,'*  398 
May  do  away  with  necessity  of  strict  evidence,  412 
Effect  of,  if  made  in  some  other  action,  412 
May  occur  by  parol  or  even  by  conduct,  412,  413 
Effect  of,  by  counsel,  agents,  &c.,  413 
Infants  cannot  make,  413 

Answers  to  interrogatories  may  produce,  413,  414 
Payment  into  Court  may  operate  as  an  admission,  414,  415 
May  occur  by  omitting  to  deny  any  allegation  contained  in 
any  pleading,  416 

Adultebt  Fboceedings, 

Parties  to,  are  competent  witnesses,  394 

Advbbsb  WrrNXSs 

May  be  contradicted,  393,  394 

If  intended  to  contradict  him  by  a  writing  his  attention 
must  first  be  called  to  it,  394 

Advbbtiskmknt, 

Action  may  be  brought  for  reward  offered  by^  30,  31 

AFFiDAvrr, 

When  used  on  an  interlocutory  application,  may  contain  a 
statement  founded  upon  deponent's  belief,  402 

Agent  :  See  Pbincipal  and  Agent. 

Agbexment  :  See  Simple  Gontbact — Combination. 

Aobigultubal  Fixtubbs,  58,  59 

Aliens, 

Who  are,  194 

Their  position  prior  to  and  since  the  Naturalusation  Act, 
1870..  195,  196 

Altebationb  in  Instbument, 

Effect  of,  after  execution,  137,  138,  220 

Ambigtutt, 

Bule  as  to  admissibility  of  evidence  to  explain,  23 
Difference  between  patent  and  latent,  23,  24 
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Ambiouitt — continued. 

Distinctioii  as  stated  by  Lord  Chief  Justice  Tindal,  24, 

25 
The  case  of  Ooss  v.  Lord  Nugent,  26 
If  an  instrument  is  so  ambigaons  as  to  make  it  doubtful  if 

a  bill  or  note,  it  is  in  the  election  of  the  holder  to  treat 

it  as  either,  141 

Animals, 

As  to  property  in,  276,  280 
Injuries  done  by  and  to,  278 — 281 

Annuity, 

Definition  of,  47 

Writing  is  necessary  under  the  Annuity  Act,  47 

Apology, 

No  defence  in  case  of  libel,  319 

But  may  be  given  in  evidence  in  mitigation  of  damages, 
319 

Special  provision  in  the  case  of  libels  in  newspapers,  319, 
320 

Appobtionmsnt  of  Ebnt, 
Provisions  as  to,  68,  69 

Apprentice  :  See  Master  and  Skbvant. 

A  master  is  bound  to  provide  medical  attendance  for, 
though  not  for  an  ordinary  servant,  172 

Is  liable  to  be  reasonably  chastised  by  master,  297,  298 

Appropriation  of  Payments, 

The  rule  as  to,  201 

Creditor  may  appropriate  even  to  a  statute-barred  debt,  201 
Arrest, 

When  a  constable  may  arrest  without  warrant,  302,  303 

When  a  private  person  may  arrest  another,  303 

Power  of  pawnbrokers  to,  304 

Under  the  Debtors  Act,  1869  ..306,  307 

Distinction  between,  and  imprisonment  for  debt,  307 

Liability  for  malicious  arrest,  307 

Definition  of  malicious  arrest,  307 

Assault  and  Battery, 

Definitions  of  assault  and  of  battery,  291,  292 
What  will  constitute  an  assault,  292,  293 
Instances  of  assaults,  293,  294 
A  mere  passive  act  cannot  amount  to,  294 
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Assault  and  Battsbt — continued, 
Distmction  between,  294 
May  amount  to  mayhem,  294,  295 

An  action  may  be  brought  here  for,  though  eommitled 

abroad,  295 
May  be  justifiable  in  defence  of  one*B  person,  or  in  defence 

of  husband,  wife,  child,  relative,  neighbour,  or  friend, 

295,  296 

Or  in  defence  of  one's  property,  296,  297 

Or  on  account  of  a  person's  peculiar  position,  297,  298 

May  be  committed  indirectly,  as  by  the  throwing  of  a  squib, 
298 

May  be  committed  irrespective  of  malice,  298 

Remedies  for,  250,  251,  299 

Wife  cannot  sue  her  husband  for,  not  oven  if  she  has  since 
been  divorced,  299 

Damages  recoverable  in  respect  of,  877,  378 

Assignment  of  Leases 

Must  be  in  writing  and  by  deed,  52 

ASSUBANOE, 

Definition  of,  154, 155 

Three  things  impliedly  warranted  in  a  marine  policy,  155 

Contracts  of  fire  and  marine  assurance  are  contracts  of 
indemnity,  155, 156 

But  contracts  of  life  assurance  are  not,  156 
Wager  policies  not  allowed,  156 

A  person  to  insure  must  have  an  insurable  interest,  bat  a 
person  may  insure  his  own  life,  or  a  wife  her  husband's, 

156. 157 

Under  Married  Women's  Property  Act,  1870,  assurance 
may  be  effected  for  separate  use  of  wife  and  children, 
subject  to  rights  of  creditors,  157 

There  must  be  no  concealment  in  effecting  a  policy,  the 
maxim  of  caveat  emptor  not  applying,  157 

Effect  of  suicide  on  a  policy,  157, 158 

Life  and  marine  policies  are  by  statutes  assignable,  123, 

124. 158 

Damages  recoverable  in  actions  on  fire  and  life  policies 
respectively,  876 

Atheists 

Kulo  as  to  evidence  of,  formerly,  891 
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Atheists — continued. 

May  now  give  evidence  under  provisionB  of  32  &  33  Vict, 
c.  68..  392 

Attesting  Witness, 

When  it  is  necessary  to  call,  396,  397 

Coarse  when  be  is  dead  or  cannot  be  found,  399 

What  it  is  sufficient  for  bim  to  depose  to,  399 

Attobney  :  See  SoLiaTOBS. 
Warrant  of,  9 

AUGTIONESB, 

How  be  may  be  liable  for  conversion,  282 

AVEBAGB, 

General  and  particular,  152 

B. 

Bailiff  :  See  Distbbss. 

Has  a  claim  for  bis  fees  against  a  solicitor  employing  bim, 
165 

Bailments  :  See  also  particular  titles. 
Generally,  89—95 
Lord  Holt's  division  of,  89 

Tbe  cases  of  Cogga  v.  Bernard  and  Wilson  v.  Bretty  89 — 91 
Distinction  between  a  pawn,  a  lien,  and  a  mortgage,  92 
As  to  pawnbrokers,  92—  94 
Carriers,  96—101 
Innkeepers,  101 — 103 
Anotber  division  of,  103, 104 

Bankeb  and  Custombb  :  See  Cheque. 

Belation  between,  143, 144 

Statutory  provisions  as  to  bankers'  books  in  evidence,  382, 
note  (k) 

Bankbuptot, 

Married  woman  cannot  be  made  a  bankrupt,  185 

Generally  as  an  excuse  for  tbe  non-performance  of  con- 
tracts, 220,  221 

Mode  of  procedure  to  make  a  person  bankrupt,  220,  221 

Wben  bankrupt  gets  bis  discbarge,  220,  221 

The  order  of  discbarge  forms  a  valid  excuse  for  non-per- 
formance of  contracts,  221 

Wben  liquidation  and  composition  proceedings  discbarge  a 
debtor,  221 
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Babbibtxbs 

Cannot  recover  their  fees,  162 

Battkbt  :  See  Assault  and  Battsbt. 

BSADLE 

Is  justified  in  forcibly  remoying  a  person  disturbing  a  con- 
gregation, 298 

Belief  :  See  Evidxnob. 

An  affidavit  on  an  interlocatory  application  may  contain  a 
statement  founded  only  on  deponent's  belief,  402 

Beyond  Sbas  :  See  Limitation  of  Actions. 
Meaning  of,  21 1 

Bills  of  Exchange  and  Pbomissobt  Notbs, 
Advantages  derived  from,  125 — 127 
Forms  of,  127 

What  is  a  sufficient  acceptance,  128 
Two  classes  of  persons  liable  on  bills  and  notes,  128 
Acceptance  for  honour  or  supra  protest,  128,  129 
Accommodation  acceptance,  129 

The  giving  of  parol  evidence  to  shew  no  consideration, 

129 
Acceptance  of,  may  be  either  general  or  qualified,  180 
Position  of  indorsers  of  bills  or  notes,  180 
Effect  of  an  indorsement  ** sans  recours"  180 
Effect  of  accepting,  making,  or  indorsing  ^^perproc,^  181 

Liability  of  an  executor  or  administrator  making,  accept- 
ing, or  indorsing,  181 

How  bills  and  notes  may  be  made  payable,  181, 182 

Days  of  grace,  182 

Statute  of  Limitations  runs  from  date  of  instrument  pay- 
able on  demand,  182 

QucBre,  however,  fr^m  when  it  runs  in  bills  or  notes  payable 
at  sight  or  on  presentation,  182 

Meaning  of  the  term  *'  usance,"  188 

As  to  presentment  and  notice  of  dishonour  generally, 
188—186 

What  is  meant  by  a  qualified  acceptance,  188 

Notice  of  dishonour,  184,  185 

Time  for  giving  it,  186 

Exception  to  the  rule  requiring  notice  of  dishonour,  186 

Effect  of  alterations  after  execution,  187,  188 
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Bills  of  Exchange  and  Promissory  Notes. — continued. 

Difference  in  transfer  of  bills  or  notes  before  and  after 

becoming  due,  particularly  as  to  a  stolen  or  lost  bill, 

138, 139 
A  pre-existing  debt  is  a  sufficient  consideration  for  the 

handing  over  of  a  negotiable  instrument,  139 

Forgery  of  a  bill  or  note  cannot  confer  any  title,  139,  140 

How  liability  on  bills  and  notes  may  be  discharged,  140 

When  noting  and  protesting  necessary,  140,  141 

Difference  between  an  inland  and  a  foreign  bill,  140,  141 

Beceipt  on  back  of  a  bill  or  note  requires  no  stamp,  141 

Bills  and  notes  for  less  than  20b.  prohibited,  141 

If  it  is  doubtful  whether  an  inptrument  is  a  bill  or  note,  it 
is  in  the  election  of  the  holder  to  treat  it  as  either,  141 

Effect  of  loss  of  a  bill  or  note,  142 

Bills  and  notes  carry  interest,  142 

Procedure  on  bills  and  notes  under  18  &  19  Vict  c.  67, 
and  recent  rules  of  April  1880  ..  142,  143 

Summary  of  differences  in  bills  and  notes  from  other 
simple  contracts,  143 

Infants  not  liable  on,  179 

Bills  or  notes  given  for  gaming  debts  are  not  absolutely 
Yoid,  but  only  to  be  taken  to  be  given  upon  an  illegcJ 
consideration,  242,  243 

Bill  of  Lading, 

What  it  is,  153 

Difference  between,  and  a  charterparty,  163 

Indorsement  of,  may  affect  right  to  stop  in  transitu^  80,  81 

This  rule  now  applies  to  indorsement  of  all  documents  of 
title,  82 

Bills  of  Sals, 

Provisions  of  Bills  of  Sale  Act,  1878,  and  generally  as  to, 
86—89 

When  a  mortgage  of  fixtures  requires  registration  as  a  bill 
of  sale,  60 

BOARDINO-HOUSB  EbSPBRS, 

Liability  of,  103 

Books,  &o., 

A  person's  own,  are  not  evidence,  but  he  may  refresh  his 
memory  by  reference  to  them,  401 

Bankers'  books,  provision  as  to  admission  in  evidence,  382, 
note  (k) 

Companies'  books,  <&c.,  like  provision,  382,  note  (k) 
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BoTTOMBY  Bond, 

Definitioii  of,  &c.,  162,  153 

In  such  a  security  the  Usury  Laws  novor  had  any  applica- 
tion, 158 

Bbeaoh  of  Oontkact, 

Consequences  flowing  from,  21 

Bbbaoh  of  PfioaiisE  of  Marbiagb, 

Damages  reooverable  for,  377 

In  actions  for,  parties  are  non-competent  witnesses,  394 

PlaintifiTs  evidence  must  be  corroborated,  394 

Batification  of  promise  of  marriage  made  during  in£uicy 
gives  no  right  of  action,  176 

Bbokbbs, 

Difference  between,  and  factors,  111 

BUBDXN  OF  PbOOF, 

Is  on  party  seeking  to  prove  affirmative  in  an  action,  408, 

409 
But  presumption  of  law  may  put  it  where  it  would  not 

otherwise  be,  409 
Onus  of  proof  where  a  voluntary  settlement  is  called  in 

question  is  on  the  person  taking  the  benefit,  409,  410 

Child  bom  during  wedlock  is  presumed  legitimate,  410 


c. 

Captain  ob  Mastsb  of  a  Ship 

Has  power  during  voyage  to  sell  or  hypothecate  ship  and 
cargo,  151 

Generally  he  has  unlimited  discretion  how  to  act,  151 

E.g.  Jettison,  151, 152 

May  imprison  or  reasonably  chastise  sailors,  291 

Cabbixb, 

Definition  of  a  common  carrier  of  goods,  95 

Liability  of  carriers  of  goods  at  Common  Law,  94,  95,  96 

Beason  of  extensive  liability,  94,  95 

Provisions  of  the  Carriers  Act,  96,  97 

Provisions  of  the  Railway  and  Canal  Traffic  Act,  97,  98 

Bailway  and  Canal  Traffic  Act  does  nut  apply  to  coutract^ 

by  companies  to  carry  beyond  the  limits  of  their  own 

line,  98 
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Cabbikr — conHnued* 

Provisions  of  the  Railway  Begnlations  Act,  99 

Duty  of  carrier  of  goods,  99 

As  to  carriage  by  a  railway  company  oyer  their  own  and 
another  line,  99 

Who  is  to  sne  the  carrier,  99,  100 

As  to  carrying  dangerous  goods,  100 

As  to  railway  passengers'  personal  luggage,  100 

As  to  goods  deposited  in  a  cloak-room,  100 

Liability  for  injuries  to  passengers,  100,  101 

Liability  of,  by  sea,  164 

Damages  recoverable  against,  874,  876 

Casks, 

For  index  of,  see  ante^  p.  zi. 

Cattle, 

Obligation  as  to  fencing  out,  260,  261 

Cavsat  Emptob, 

Meaning  and  instance  of  the  rule,  86 

But  the  rule  of,  does  not  apply  to  the  contract  of  insur- 
ance, 167 

As  to  furnished  houses,  69 

Crrtifixd  Gomvetancebs 

May  recover  their  fees,  162 

Champebtt, 

Definition  of,  288 

Chabaotbb, 

Master's  position  as  to  giving  character  to  his  servant,  178 

Evidence  affecting  a  person's  character,  887 

Persons  of  infamous  character  may  yet  give  evidence,  898 

Chabities, 

Liability  for  contract  made  on  behalf  of,  168, 169 

Chabtsbpabtt, 
What  it  is,  168 
Difference  between,  and  a  bill  of  lading,  168 

Chemists  ahd  Dbvgoists 

Cannot  recover  for  advice,  166 

Cheque, 

Definition  of  a,  144 

The  rules  as  to  bills  and  notes  generally  apply  to,  144 
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Chbque — continued. 

Time  within  which  it  should  he  presented  and  oonseqnencee 
of  non-presentment,  144 

Consequences  of  a  hanker  paying  a  forged  cheque  or  a 
cheque  with  the  indorsement  forged,  144,  145 

A  hanker  cannot  recover  the  amount  of  a  cheqne  from  a 
person  to  whom  he  has  paid  it  on  discovering  that  his 
customer's  account  has  heen  overdrawn,  145 

Crossing  of,  145 — 149 

Case  of  Smith  v.  Union  Bank  of  London^  147,  148 

(General  and  special  crossing,  149 

Crossing  not  negotiahle,  149 

When  a  good  tender,  206 

Child  :  See  Infants — Pabbnt  and  Child. 

Bule  as  to  when  testimony  of  children  is  admitted,  396 
If  horn  during  wedlock  presumed  legitimate,  410 

Chobb  in  Action, 

Definition  of,  123 

Not  generally  assignable,  but  exceptions,  123,  124 

Provision  of  Judicature  Act,  1873,  as  to,  128,  124 

Clebotmbn 

Have  no  privilege  as  to  giving  evidence,  407 

Cloak-boom, 

Liability  of  a  railway  company  for  goods  deposited  in,  100 

Clubs, 

Liability  for  contracts  made  on  behalf  of,  168 

CODB, 

As  to  advantages  of,  2,  3 

Cognovit, 

Definition  of,  8 

Essentials  as  to  execution  of,  8 

Difference  between,  and  a  warrant  of  attorney,  9 
Collision  :  See  Contbibutoby  Neqligencb. 

Duty  as  to  removing  obstruction  in  the  case  of,  345,  346 

Combination 

Of  employers  to  decrease  or  limit  wages  illegal,  237 
Of  employees  to  increase  wages  also  illegal,  237 
This  is  subject  to  Trade  Unions  Act,  1871 .  .237 

Common  Law, 
Origin  of,  1 
As  distinguished  from  equity,  3 
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COHPANIKB, 

Difference  between  limited  and  unlimited,  167, 168 
Contracts  by,  168 

Statutory  proyision  as  to  various  documents  in  evidence, 
382,  note  (k) 

COMPABISON  OF  HANDWHiriNG, 

Proof  by,  397,  398 

Composition 

As  to  rights  against  a  surety  after  accepting  a  composition, 
42 

With  creditors  as  an  excuse  for  non-payment  of  a  contract, 
220,  221 

Compulsion  :  See  Dubesb. 

Money  paid  under  compulsion  of  law  cannot  be  recovered 
back  as  money  had  and  received,  223,  224 

CONSIDBBATION, 

What  is  a  valuable,  16, 16 

What  is  a  good  consideration,  15,  16 

A  simple  contract  must  have  a  valuable  consideration,  15 

A  deed  does  not  require  one,  16 

But  though  not  requiring  one  it  is  liable  practically  to  be 
called  in  question  in  three  ways  through  want  of  it, 
16,17 

Whether  it  is  sufficient  cannot  be  inquired  into,  31 

Must  appear  on  the  face  of  a  written  simple  contract,  except 
in  two  cases,  31,  32 

The  exceptions  are  (1)  Bills  and  Notes ;  (2)  Guarantees,  32 

May  be  either  executed  or  executory,  concurrent  or  con- 
tinuing, 32,  33 

When  an  executed  consideration  will  support  a  promise, 
33,34 

A  merely  moral  consideration  is  not  sufficient  for  a  simple 
contract,  35 

But  a  moral  obligation  which  was  once  a  legal  one  is,  35 

As  to  an  impossible  consideration,  36,  37 

A  pre-existing  debt  is  sufficient  for  the  handing  over  of  a 
negotiable  instrument,  139 

Constable, 

As  to  liability  of,  301,  302 

Entitled  to  notice  before  action,  302 

Demand  for  warrant  must  be  made,  302 

Course  then  to  be  taken,  302 

When  ho  may  arrest  without  warrant ,  302,  303 
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CoNSTRnonoN  of  Ooiitraotb, 
Bales  for,  21—26 

CONTXHFT  OF  COXTBT,  804. 

OoNTBAOTB  :  For  particular  contracts,  see  otbor  titles. 

Different  divisioiis  of,  6,  7 

Of  record,  7 

Specialties    and    simple    contracts,   differences  bctvreen, 
13—18 

Express    and    implied    contracts,    difference     between, 
18—19 

Executed  and  executory  contracts,  difference  between,  19 
Bules  for  construction  of  contracts,  21 — 26 
Wben  an  agent's  authority  to  sign  must  be  by  writing,  46 
As  to  land  generally,  48—69 
One  party  to  a  contract  cannot  sign  for  the  other,  51 
When  a  liability  on  oontraot  arises,  197,  198 
When  an  action  may  be  brought  before  the  time  for  per- 
formance, 197,  198 
Performance  of  contracts  generally,  199 — 209 
Excuses  for  the  non-performance  of,  209 — 224 
Illegality  of  a  contract  is  never  presumed,  233 
Distinction  between  contracts  and  torts,  248,  249 
Stricter    principles    observed  in  assessing   damages  for 

breaches  of  contracts  than  in  respect  of  torts,  367 
Damages  recoverable  in  various  particular  cases,  370 — 380 

GoMTBADIOnON 

Of  an  adverse  witness  when  allowed,  393,  394 

COMTRIBmON 

Not  allowed  between  wrongdoers,  but  is  allowed  in  con- 
tract, 255,  and  255,  note  (e). 

COMTBIBUTOBT  NeGLIGENOE, 

Definition  of,  349 
Instance  of,  349,  850 

The  doctrine  of,  applies  to  children,  &c.,  351 
A  master  is  liable  for  his  servants,  351 
Doctrine  of,  does  not  apply  to  ships,  351,  352 
Provisions  of  the  Merchant  Shipping  Act,  1873  ..  352 
Doctrine  of,  is  founded  on  the  maxim,  Volenti  non  fit  injuria^ 
352 
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CONYEBSIOK, 

Meaning  of,  272 

Distinotion  between  and  trespass,  277 

Instances  of,  281 

May  occnr  by  ratification  of  another's  act,  281 

Any  wrongfol  intermeddling  with  goods  is  sufficient  to 

sustain  an  action  for,  282 
When  a  demand  is  necessary  before  action  for,  282 
Justification  of,  284—286 
Who  is  the  person  to  sue  for,  287,  288 
Bemedy  for,  288,  289 

Copyright, 

Definition  of,  169 
Term  for  which  it  exists,  &c.,  159 
Bight  in  article  in  an  encydopaddia,  169 
Assignable  by  mere  entry  in  register,  160 
Bights  in  case  of  infringement  of,  160 

COBPOBATION, 

Definition  of,  167 

May  be  either  sole  or  aggregate,  167 

Contract  with  a,  167, 168 

Counsel, 

Cannot  recover  their  fees,  162 

May  bind  their  clients  by  admissions,  413 

CouNTEBOLAiM :  See  Set-off. 

Country  Notes, 

When  a  good  tender,  206,  207 

Credence, 

It  is  for  a  jury  to  decide  as  to  credraice  to  be  g^yen  to  a 

witness,  418,  419 
Distinction  between  admissibility  and  credence,  418^  419 

Crimes, 

Distinction  between,  and  torts,  248,  249 

Criminals, 

Formerly  were  not  good  witnesses,  398 
But  they  now  are,  393 

Witness  may  be  questioned   as  to  his  criminality^  and 
after  denial  conviction  proved,  398 

Crossed  Cheqttes, 

Former  position  as  to,  145, 146 

2  F 
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Obosssd  Chbqubs — continued. 

Case  of  Smiih  ▼.  UiUan  Bank  of  London^  147, 148 
Statute  of  89  &  40  Viet.  o.  81,  as  to,  148, 149 
Different  modes  of  crossing,  149 

GUSTOH, 

Bights  are  sometimes  given  by,  66,  66 
Customs  are  subject  to  the  maxim,  **  Expreamm  facit  eesaare 
taciturn,*'  66 

D. 
Damaoxs, 

Generally  as  to,  868—880 

Definition  of  the  term,  868 

Distinctions  between  liquidated  and  unliquidated,  868 — 
867 

Difference  between  nominal,  general,  and  special,  867 

A  greater  amount  of,  than  claimed  cannot  be  awarded,  858 

New  trial  may  be  granted  on  the  point  of,  869 

An  action  need  not  necessarily  be  for,  869—861 

Becovered  against  seyeral  may  be  levied  entirely  on  one, 
861—862 

Liability  of  an  executor  or  administrator  for,  362 

Need  not  always  be  assessed  by  a  jury,  862 

Measure  of,  generally,  868—870 

Must  not  be  too  remote,  868 

Arising  prior  to  cause  of  action  cannot  be  recovered,  though 
subsequent  damages  sometimes  may  be,  362,  866 

When  defendant's  motive  may  be  considered  in  assessing, 
366 

Need  not  necessarily  be  the  legal  consequences  of  defen- 
dant's acts,  867,  868 

Interest  as  damages,  868,  369 

Double  and  treble,  869 

May,  under  Judicatm'e  Act,  1876,  be  obtained  by  a  defen- 
dant in  an  action,  against  plaint]£E^  370 

Recoverable  for  breach  of  contract  to  sell  or  buy  land,  370 — 
872 

For  trespass  or  other  injury  to  land  may  sometimes  bo 
recovered  both  by  actual  occupier  and  reversioner,  872 

For  breach  of  contract  to  buy  or  to  deliver  goods,  872,  373 

For  breach  of  warranty,  374 
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Damages — continued. 

Against  carriers,  and  particularly  in  actions  under  Lord 

Campbell's  Act,  375,  376 
On  fire  and  life  policies,  376 

In  respect  of  injuries  to  land  and  nuisances,  376, 377 
For  seduction  or  breach  of  promise  of  marriage,  377 
For  assault  and  battery,  false  imprisonment,  malicious 

prosecution,  and  libel  and  slander,  377,  378 
Against  a  non-attending  witness,  378 
Against  a  sheriff  for  negligence,  378,  379 
By  a  servant  against  a  master  for  wrongful  dismissal,  380 

Damnum  sink  injxjbia, 
Meaning  of,  4,  248 

Where  there  is  both  damnum  and  injuria  then  there  is  a 
cause  of  action,  5 

Davoxrous  Goods, 

Liability  in  respect  of,  336 

Days  of  Obaoe,  132 

Deaf  ob  Dumb  Pebsons 

Are  good  witnesses  if  of  sufficient  understanding,  395 

Death 

Usually  puts  an  end  to  right  of  action,  but  there  are  ex- 
ceptions, 260,  290,  339 

What  damages  are  recoverable  under  Lord  Campbell's  Act, 
376 

Presumption  as  to,  after  seven  years,  390 

De  bene  esse 

Taking  evidence,  417,  418 

Debt  :  See  Impbisonment — Abrbst. 

When  interest  recoverable  on,  368,  369 

Dbkds 

May  prove  themselves  after  thirty  years,  391 
Provisions  of  Vendors  and  Purchasers  Act,  1874,  as  to 
recitals  in,  391 

Defence 

Of  one's  land  is  justifiable,  261 
Or  of  one's  goods,  286 

Assault  and  battery  committed  in  defence  of  person  or 
property  justifiable,  295,  296 

Del  obbdere  Aobnt,  106 

2  F  2 
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Dbmabd 

Sometimes  neoeflsaiy  before  bringiiig  an  action  of  conTer- 
Bion,  282,  288 
DumsTS, 

Recent  statntoly  provifiion  as  to,  166 

Depobitionb, 

When  deposition  by  a  deceased  witness  in  a  former  trial 
may  be  read,  418 

DXTINUI, 

Former  action  of;  289,  290 

DiBBOT  AND  INDIBBOT  EyIDBKOB, 

Difference  between,  881,  882 

DiSOHABGB    OF  LlABUJTT :     See    AoCOBD    abb     SATISFAOnOH-— 

Patmbkt. 

Dibtbbss, 

What  it  is,  61 

Bequisites  to  enable  a  landlord  to  distrain,  61 

Things  exempted  from,  61 — 64 

Dogs  may  be  taken  in,  64 

Bill  or  note  taken  for  rent  does  not  eztingoish  ri^^t  of,  64 

Maxim  of  every  man's  house  is  his  castle,  64 

Landlord  may  follow  goods  dandestinely  remoYcd,  64 

Manner  of  making  a  distress,  64,  65 

After  expiration  of  lease,  or  by  an  execntor  or  administratort 
is  good,  65 

Decision  in  Six  Carpenters*  Oaee^  and  provision  of  11  Qeo.  2, 
c.  19,  s.  19,  thereon,  65,  66 

Beplevin,  66 

DiVOBOB 

Does  not  give  a  woman  a  right  of  suing  her  husband  for 
torts  committed  by  him  during  the  coYcrture,  299 
Dogs, 

Owners  liable  for  injuries  done  by,  278—280 
As  to  scienter,  279,  280 
Injuries  to,  280,  281 

DoBMAKT  Pabtnbb  :  See  Pabtnbbship. 

DouBLB  Damaob,  869 

Dbunxabds  :  See  Ibtoxicatxd  Pbbsons. 

Dumb  ob  Dbaf  Pbbsons 

Axe  good  witnesses  if  of  sufficient  understanding,  896 

DUBBSS, 

What  is  meant  by  194 
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DuBsss — eonHmed. 

Persons  under,  not  liable  on  their  contracts,  194 
Money  paid  under  compnlsion  of  legal  process  cannot  be 
recoTered  back,  223 

Duty, 

Entries  made  in  course  of,  are  admitted  as  eyidence,  389 
Difference  between,  and  entries  made  against  interest,  889 

E. 

Eabkbst, 

What  is  meant  by,  76,  76 

Easimknts,  262 
Ejeothknt, 

Tenant  liable  to  be  ejected  on  breach  of  covenants,  but 
relief  given  in  certain  cases,  68,  69 
Entbdbs, 

When  entries  made  by  deceased  persons  are  admissible, 
887—890 

Ejusdem  QsznBBis, 

The  role  of,  248 
EamTABLB  Dbfbkoes,  222,  223 

Esobow, 

Meaning  of,  13 

ESTOPPBL, 

Oenerally,  10,  14,  15 

Tenant  is  estopped  from  denying  his  landlord's  title,  54 
The  doctrine  of  estoppel  does  not  prevent  illegality  being 
set  up,  282,  233 

EvBBT  Man's  Housb  is  his  Castlb, 
Maxim  o^  64 

EVIDBKOB, 

Generally  as  to,  881—419 
Direct  and  indirect,  381,  '382 
Primary  and  secondary,  382 

Primary  must  always  be  given  whore  possible,  382,  383 
Except  in  the  case  of  bankers'  books,  and  also  certain  docu- 
ments in  the  case  of  companies,  382,  note  (h) 

Object  of  notice  to  produce,  388 
No  degrees  of  secondary,  383,  384 
Subpoma  duces  tecwm^  384,  416,  417 
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Eyxdencx — continued. 

Hearsay,  definition  of,  884 

Cases  in  wbioh  hearsay  is  admitied,  885 — 890 

Different  cases  in  which  presumptions  Aimish  oyidence, 

890,  891 

Belief  in  a  God  was  formerly  necessary  to  render  a  person 
a  competent  witness,  but  not  now,  891,  892 

Criminals  and  infamous  persons  are  now  good  witnesses, 
898 

As  to  contradiction  of  an  adverse  witness,  898,  894 

Persons  interested  in  result  of  an  action  aro  now  good 

witnesses  in  it,  894,  895 
In  adultery  and  breach  of  promise  cases,  now  tho  parties 

are  competent  witnesses,  894,  895 
In  breach  of  promise  cases,  plaintiflQs'  evidence  must  be 

supported,  894 

Evidence  of  idiots  and  lunatics,  895 

Evidence  of  deaf  and  dumb  persons,  895 

Evidence  of  children,  896 

When  necessary  to  call  an  attesting  witness,  896,  899 

Different  ways  of  proving  instruments  not  requiring  attes- 
tation, 897 

Object  of  notice  to  inspect  and  admit,  897,  898 

Meaning  of  admission  "  saving  all  just  exceptions,"  398 

As  to  proof  by  comparison  of  handwriting,  898,  89 'J 

What  is  sufficient  for  an  attesting  witness  to  depose  to,  899 

Mode  of  proving  a  will  at  a  trial,  400 

A  person  is  not  allowed  to  make  evidence  fur  himself,  401 

When  evidence  consisting  of  matters  of  opinion  is  receiv- 
able, 401,  402 

Affidavits  used  on  interlocutory  application  may  contain 
statements  as  to  belief,  402 

Elffect  of  not  stamping  an  instrument  within  the  proper 
time,  402 

Privilege,  meaning  of,  408,  404 

A  witness  is  not  bound  to  disclose  anything  that  will 
criminate  himself,  404 

Nor  a  wife  that  will  criminate  her  husband,  405 

A  witness  not  always  bonnd  to  answer  questions  tending 
to  degrade  him,  405 

No  ground  of  privilege  that  witness  may  be  exposed  to  a 
civil  action,  405 

Professional  communications,  404,  406,  407 

No  privilege  in  the  case  of  medical  men  and  clergymen,  407 
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EviDENOB — continued. 

Communications  '*  withont  prejudice ''  are  privileged,  407, 

408 
Miscellaneous  cases  of  priyilege,  408 
Onus  prchandi  is  on  the  person  asserting  affirmatiye  in  an 

action,  408,  409 
Unless  the  presumption  of  the  law  puts  it  elsewhere,  409 
Presumption  in  case  of  a  voluntary  settlement,  409,  410 
Presumption  as  to  legitimacy,  410 
As  to  leading  questions,  410,  411 
E£fect  of  plaintiff  or  defendant  not  appearing  at  a  trial,  411j 

412 
Admissions  may  do  away  with  necessity  of  strict  proof, 

412 
Effect  in  one  action  of  admission  made  in  another,  412 
Admission  may  be  by  parol  or  even  by  conduct,  412,  413 
Effect  of  admissions  by  counsel,  agents,  &c.,  418 
Admissions  cannot  be  made  by  an  infant,  413 
Admissions  are  as  good  as  any  primary  evidence,  413 
As  to  interrogatories,  413,  414 
As  to  payment  into  Court  in  an  action,  414, 415 
Admissions  may  occur  by  not  denying  an  allegation  con- 
tained in  any  pleading,  416 
Mode  of  taking,  416 
How  attendance  and  evidence  of  witnesses  procured,  416, 

417 
Course  when  a  witness  is  prevented  from  attending  at  a 

trial,  417,  418 
When  a  deposition  on  a  former  trial  may  be  read,  418 
Functions  of  judge  and  jury  as  to,  418,  419 
Examinee, 

When  evidence  taken  before,  417 

EXOHAMGB, 

Origin  of  the  system  of,  125 

Ex  DOLO  MALO  NON  OSmTB  ACTIO,  230 

Executed  Consideeation,  33,  34 

Executed  Contsaots,  19 

Execution, 

Effect  of,  on  land,  12 
Effect  of,  on  goods,  276 

EXECUTOBS  AND  AdMINISTRATOBS, 

Provisions  of  Statute  of  Frauds  as  to  their  contracts,  39, 40 
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EXBOTJTOBB  AND  AdMINISTBATOBS— COflttfltted. 

How  they  should  accept,  make,  and  indorae  bills  or  notes, 

181 
Effect  of  a  creditor  appointing  his  debtor  execntor,  219 
Liability  of,  in  an  action,  862 

EZBOUTOBT  CONBIBBBATION,  86 
EZZOUTOBT  OONTBACTS, 

Cknerally,  19 

When  a  liability  on,  may  arise  before  the  time  for  payment 
of,  197, 198 
ExFBBSS  Contracts  and  Iuplibd, 
Difference  between,  18, 19 

EXPBBSBUM  FAOIT  0BS6ABB  TAOITUM,  19,  66 
Ex  TUBPI  CAUSl  NON  OBITUB  ACTIO,  255 

P. 

Faotobs, 

Difference  between,  and  brokers,  111 

Their  power  to  bind  their  principals  by  pledging  at  Common 
Law  and  nnder  the  Factors  Acts,  111 — 118 

Case  of  George  ▼.  Clageity  118 

Falsb  Impbisonhbnt, 

Definition  of,  299 

Distinction  between  an  actnal  and  a  constructiYe  conversion, 
299 

Cases  in  which  imprisonment  justifiable,  300 

As  to  the  liability  of  justices  and  constables,  800 — 802 

A  person  obtaining  a  warrant  is  not  liable  for  false  im- 
prisonment, 802 

When  a  constable  may  arrest  without  warrant,  802,  808 

When  a  private  person  is  justified  in  arresting  another, 
808 

As  to  detention  for  contempt  of  court,  and  for  debt,  &c., 
804,  805 

Damages  recoverable  for,  878 

Falsi  Bkpbbsbntation  :  See  Fbattd. 

Fatrxb  :  See  Pabknt  and  Child. 

Fbnobs, 

Liability  to  repair,  260,  261,  845 
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FnodovB  Aki]iil»9 

Injuries  done  by,  379,  280 

The  doctrine  of  soienter,  279,  280 

FmDWL  or  Qoodb^ 
His  rights,  275 

FiBBS :  See  Assttbakoe. 

As  to  liftbilitj  in  respect  of  injuries  through  accidental 
fires,  270,  846 

Fish, 

As  to  property  in,  276 

FlZTUBlS, 

What  are,  56 

Must  be  remoyed  during  tenancy,  56,  57 

Originally  fixtures  not  remoyable,  57 

Oases  in  which  they  are  dow  removable,  67 — 59 

Agricultural  fixtures,  58,  59 

Oontracts  for  the  sale  of,  need  not  be  in  writing,  59,  60 

When  a  mortgage  requires  registration  as  a  bill  of  sale,  60 

FOBKON  AND  INLAND  BiLLB, 

Differences  between,  140,  141 

FOBOEBT, 

No  title  can  be  obtained  through,  189,  140 

Fbaud, 

Definition  of,  in  law,  and  what  representations  sufficient  to 
constitute,  225,  227 

May  be  legal  or  moral,  225 

Legal  without  moral  fraud  not  sufficient,  226 

As  to  liability  of  plaintiff  for  his  agent's  fraud,  226,  227 

Difference  between  a  false  representation  and  a  warranty, 

227 
Provision  of  18  Eliz.  c.  5,  and  decision  in  Twytme's  Case^ 

228 
An  instrument  may  be  a  fraud  under  18  Eliz.  c.  5,  eyen  as 

against  subsequent  creditors,  229 

Prorision  of  27  Eliz.  c.  4.  .229,  280 
This  last  statute  does  not  apply  to  pure  personalty,  230 
Recent  decisions  on  it  as  to  leaseholds,  230 
Ex  dolo  mah  non  oritur  actio^  280 

A  person  is  not  liable  for  a  false  representation  if  he 
believed  it  true,  281 
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FitAUD — continued. 

In  pari  delicto  potior  est  conditio  defendentis  et  po89iderUi$y  231 

Need  not  go  to  the  whole  of  the  contract,  231 

If  a  person  obtains  goods  by  fraud  and  disposes  of  them  to 
an  innocent  party,  yet  the  latter  is  liable  to  be  sued,  274 

Fbauds,  Statute  of, 

Provisions  of,  generally,  38 — 46 

As  to  the  memorandum  required  by  the,  45 

When  an  agent  within,  must  be  authorised  by  writing,  46 

Provisions  of,  as  to  land,  38,  39,  48—50 

Provisions  of,  as  to  goods,  75 — 78 

Fbkight,  153 

FuuNisHED  House, 

Condition  on  taking,  69 

G 
Game, 

As  to  property  in,  276,  277 

Gamino  Gontbaots,  239 

Difficult  to  sometimes  determine  whether  a  contract  is  by 
way  of  gaming,  239,  240 

As  to  the  position  of  a  stakeholder,  240,  241 

What  is  a  lawful  game  within  8  &  9  Vict,  c  109,  sect  18, 
241,  242 

As  to  horse-racing  and  lotteries,  242 

Bills  or  notes  given  for  gaming  contracts  are  not  void,  but 
to  be  taken  as  upon  an  illegal  consideration,  242,  243 

Genebal  Avebaoe,  152 
Genebal  Damages  :  See  Damages. 

GSNEEAL  OB  PuBLIC  INTEREST, 

To  prove  matters  of,  hearsay  evidence  is  admitted,  385 

Goods, 

Contracts  for  the  sale  of,  generally,  70—86 

When  the  property  in  goods  passes,  and  cffidct  thereof, 
70—74,  224 

Provisions  of  Statute  of  Frauds  as  to,  74,  75 

Provisions  of  Lord  Tenterden's  Act  as  to,  75 

As  to  an  acceptance  and  receipt  of  goods  within  the  17th 
section  of  the  Statute  of  Frauds,  76—78 

Bights  of  vendor  for  breach  by  vendee,  83 

As  to  warranty,  83 — 86 

Torts  affecting — two  divisions  of,  272 
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Goods — continued. 

Title  to  goods,  273—277 

Sale  in  market  overt,  273 

Distinction  between  trespass  and  conversion,  and  particular 
instances,  &c.,  277—283 

Interpleader,  283,  284 

Justification  of  trespass  or  conversion,  284  —286 

Miscellaneous  points  as  to,  including  defence  and  recaption, 
286—290 
Gbace, 

Days  of,  132 

No  days  of,  in  the  case  of  instruments  j>ayablo  on  demand,  at 
sight,  or  on  presentation,  132 

Guarantee  :  See  Sdbbtt. 

Must  always  bo  in  writing,  by  Statute  of  Frauds,  40 

A  promise  made  to  a  debtor  himself  however  need  not  be, 

40,41 
Provision  of  Mercantile  Law  Amendment  Act  as  to,  41 

H. 

Handwriting, 

Comparison  of,  398 

Hearsay  Evidbnoe, 
Definition  of,  384 
Cases  in  which  it  is  admitted,  385 — 390 

Holding  :  See  Landlord  and  Tenant. 

A  defendant  to  bail  in  a  civil  action,  306,  307 

Horse, 

Special  provisions  as  to  the  sale  of,  274,  275 

House, 

Condition  on  taking  a  furnished  house,  69 

Horsb-raoing,  242 

Husband  :  See  Married  Woman. 

Liability  of,  and  position  generally  with  regard  to  his  wife, 
179—192 

L 

Idiot  :  See  Non  compos  mentis. 

Distinction  between,  and  lunatic,  192 
Cannot  give  evidence,  395 

Illegality 

Makes  a  contract  void,  231,  232 

The  doctrine  of  estoppel  does  not  prevent  it  being  set  up, 
232 
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Illsqalitt — oonltmied. 

Ib  never  presumed,  283 

Is  of  two  kindB,  288 

Ab  to  contraots  in  restraint  of  trade,  288—287 

Other  partionlar  eases  of,  237—244 

An  illegal  instrument  cannot  be  oonfirmed,  244 

Non-stamping  of  an  instroment  does  not  render  it  i 
244 

ImM O&AL  OOMTBAOTB 

Are  alwajrs  yoid,  280 

Impossiblb  Oonsibebation,  86,  87 

ItfPBZSomiBMT :  See  Falsi  Impbibonmsnt. 
For  contempt  of  Court,  804 

Oases  in  which  imprisonment  for  debt  still  allowed,  80^ 

806 
Distinction  from  arrest,  807 

iNDIMNITTy 

When  it  can  be  claimed  by  a  wrong-doer,  255 

Indiotmxnt, 

What  it  is,  265 

Ihdibbot  and  DnuBOT  Eyidbnos, 
Difference  between,  881,  882 

Ihvakous  Ohabaotbb, 

Persons  of,  may  yet  give  evidence,  898 

Zmvants, 

Who  are,  174 

Liability  of,  on  their  contracts,  174 — 179 

Provisions  of  Infunts'  Belief  Act,  1874 ..  175, 176 

Position  of  an  infant  who  continues  a  marriage  engage- 
ment after  coming  of  full  age,  176 

What  are  necessaries,  176, 177 

Who  is  liable  for  necessaries  when  infant  residing  with 

his  parents,  177,  178 
As  to  whether  liable  for  money  lent  to  buy  necessaries,  178 
Effect  of  representation  by  an  infant  that  he  is  of  age,  178 
Never  liable  on  bills  or  notes,  179 
Infancy  is  a  personal  privilege,  179 
Oontraots  to  marry  by,  and  marriage  of,  179 

Ihfxdils 

Can  now  give  evidence  under  provisions  of  82  &  83  Vict, 
c.  68  ..892 
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Information, 

What  it  is,  266 

InJUBIA  8INB  DAMNO, 

MeaniDg  o^  8,  248 

Inland  and  Fobeign  Bills, 

Differences  between,  140, 141 

In  pari  dbuoto  potiob  bst  conditio  dbvindbntis  bt  possidbntib, 
281 

Innkbbpbb, 

Definition  of,  101 

His  liability  at  Common  Law,  101 

Beason  of  this  extensiye  liability,  101 

Calye'a  Case,  101, 102 

Provisions  of  jbhe  Innkeepers  Act,  102 

May  have  a  lien  on  his  guest's  property  bat  not  his  person, 

103 
Proyisions  of  the  Innkeepers  Act,  1878 ..  80, 108 

Inbpbct  and  admit,  Noticb  to, 
Object  of;  <&c.,  897,  898 

Institutions, 

Liability  for  contracts  made  on  behalf  o^  168 

Insubanob  :  See  Assubanob. 

Intbbbst 

Is  payable  on  bills  and  notes,  142 

When  recoverable  in  other  cases,  868,  869 

Payment  o^  prevents  operation  of  Statutes  of  Limitation,  216 

Effect  of  such  a  payment  by  one  of  several  persons  jointly 
liable  on  a  contract,  215 

Intbbbst,  Pbouniaby  ob  Pbopbibtabt, 

Entries  made  contrary  to,  are  admitted,  887,  888 

Except  where  they  form  the  only  evidence  of  the  interest, 

888 
Difference  between  entries  against  interest  and  entries  made 

in  the  coarse  of  duty,  889 

Hearsay  evidence  admitted  in  matters  of  public  or  general 
interest,  885 

Intbbplbadbb, 

What  it  is,  288 

Statutory  provisions  as  to,  284 

Intbbbogatobibs 

Used  to  obtain  admissions,  418,  414 
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Interrogatories — continued. 

But  this  is  not  the  strict  object  of,  413,  note  (g) 
Provision  of  Judicatnre  Act,  1875,  as  to,  414 
Disconraged  unless  actnaUy  necessary,  414 

Intoxicated  Pebsons, 

Liability  of,  on  their  contracts,  194 

J. 

Jettison,  151 

Judge 

Not  liable  for  acts  done  in  discharge  of  his  duties  and 
within  his  jurisdiction,  254 

Judgment, 

Definition  of,  7 

Had  formerly  priority  in  payment,  11 

As  to  charging  lands,  11,  12 

Does  not  by  itself  affect  the  title  to  goods,  276 

Justices, 

As  to  their  liability,  300,  301 

Notice  must  be  given  before  bringing  action  against,  301 

Eight  of  action  barred  after  six  months,  301 

Justification 

Of  trespass,  261,  286 
Of  an  assault,  296—298 

K. 
King,  The, 

Can  do  no  wrong,  254,  and  note  (x)  on  same  page 

L. 
Land, 

Contracts  for  sale  of,  must  be  in  writing,  48 

But  in  three  cases  Chancery  has  been  in  the  habit  of 
decreeing  specific  performance  of  a  parol  contract  for  the 
sale  of,  48 

What  is  an  interest  in,  49,  50 

Title  to  be  shewn  to,  50,  51 

Sufficient  description  on  a  contract  for  the  sale  of,  51 

Torts  affecting,  generally,  256-— 271 

Trespass  quare  clausum  /regit,  256 

Time  for  bringing  action  for  recovery  of,  257,  258 

Bight  of  land  or  buildings  to  adjacent  support,  344 
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L  AND— con/intterl. 

Damages  ordinarily  reooverable  by  a  purchaser  on  breach 

of  contract  to  sell,  370 
Damages  recoverable  against  a  purchaser  for  refusing  to 

complete,  871,  372 
Damages  for  injury  te  reversion,  372 

Landlord  and  Tenant  :  See  Distress. 

Differeot  ways  in  which  a  tenancy  may  exist,  61 

When  writing  necessary  for  a  lease,  51,  52 

Effect  of  a  parol  lease  for  more  than  three  years,  52 

Position  of  tenant  holding  over  after  expiration  of  lease, 
52,53 

Notice  to  be  given  by  a  tenant  on  determining  tenancy,  53 

Tenancy  arising  by  construction  of  law,  54 

Tenant  cannot  deny  his  landlord's  title,  54 

Position  of  tenant  and  landlord  as  to  repairs,  54,  55,  843, 
344 

Property  tax  always  borne  by  landlord,  55 

Tenant's  rights  by  custom,  55,  56 

Fixtures,  56—  60 

Amount  of  rent  landlord  entitled  to  sue  and  distrain  for, 
66,67 

Landlord's  rights  against  an  execution  creditor,  and  in  the 
case  of  bankruptcy,  67 

Apportionment  of  rent,  provisions  as  to,  68 

Tenant  may  appropriate  any  part  of  the  rent  to  indemnify 
himself  against  prior  charges,  69 

Condition  on  the  letting  of  furnished  houses,  69 

A  tenant  wrongfully  holding  over  may  be  forcibly  ejected 
by  landlord,  261 

Latent  Ambiouity, 

Parol  evidence  is  admissible  to  explain,  23,  24 

Leading  Questions, 

What  they  are,  410,411 

Not  allowed  in  examination  in  chief,  but  they  are  in  cross- 
examination,  410,  411 

Leases, 

Provisions  of  Statute  of  Frauds  as  to,  38,  39,  51,  52 

Effect  of  a  parol  lease  which  should  have  been  in  writing,  52 

On  bankruptcy  of  a  lessee,  trustee  may  disclaim  lease  as 
onerous  property,  68 
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LsoAL  AND  MoBAL  Fraud  :  See  Fbaud. 

Legal  Pbaotitionxb  :  See  respective  titles. 

LBamMAOT, 

PresTunption  as  to,  410 

LXX  HON  SOBIPTA, 

Heaning  of,  1 

LSX  8GBIPTA, 

Meaning  of,  1 

lilABILTTT  ON  OONTBAOTS, 

When  it  arises,  197, 198 

Libel  and  Slandeb, 

Definition  of  libel,  811 

Not  necessary  a  libel  should  have  caused  any  spedal 
damage,  311,  812 

Instances  of  words  held  to  be  libellous,  812,  818 

Publication  of  libel  must  be  proved,  818 

What  will  amount  to  publication,  818,  814 

A  person  unwittingly  publishing  a  libel  is  not  liable,  814 

Malice  in  law  is  essential  to  constitute  a  libel,  814 

Privileged  communications,  815t— 818,  824,  825 

Effect  of  truth  of  libel  in  civil  and  criminal  proceedings 
respectively,  818,  819 

Effect  of  apology  in  an  ordinary  action  of  libel,  819 

Course  to  be  taken  by  proprietor  of  a  newspaper  in  action 
for  libel  published  in  his  paper,  819,  820 

In  such  a  case  defendant  cannot  plead  an  apology  without 
paying  something  into  Court,  320,  note  (e) 

Action  for  libel  must  be  brought  within  six  years,  820 

Definition  of  slander,  820 

When  a  criminal  prosecution  will  lie  for  slander,  821 

Instances  of  slander,  321 

Facts  to  be  proved  in  an  action  for  slander,  821 

Special  damages  must  be  proved  in  an  action  for  slander, 
except  in  three  cases,  822,  328 

Effect  of  truth  of  slander,  824 

Action  for  slander  must  be  brought  within  two  years,  825 

Summary  of  differences  between,  325,  826 

Damages  recoverable  for,  878 

Lien, 

Definition  of,  79 

How  lost,  79 

No  lien  where  goods  sold  on  credit,  79 
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Lien — continued. 

Is  a  mero  passive  right,  80 

Except  in  the  one  case  of  an  innkeeper,  80 

Distinction  between,  and  a  pawn  and  a  mortgage,  92 

Life  :  See  Assurance. 

Limitations  of  Aotions, 

Periods  for,  17,  66,  209—216,  210,  note  (r),  267, 268.  801, 
320,  326 

Natnre  of  an  acknowledgment  and  what  is  sufficient  ac- 
knowledgment, 46,  47,  213,  214 

Object  of  the  Statutes  of  Limitation,  209 

Meaning  of  **  beyond  seas,"  211 

Effect  of  one  of  several  joint  debtors  being  beyond  seas, 
212 

The  statute  only  bars  the  remedy,  not  the  right,  212 

Fonr  ways  in  which  the  Statutes  of  Limitation  may  be 
prevented  from  applying,  212,  218 

An  acknowledgment  must  always  be  in  writing,  218,  214 

Effect  of  acknowledgment  by  one  of  several,  214 

Effect  of  payment  by  one  of  several,  216 

As  to  issuing  process  to  prevent  statutes  applying,  216 

Liquidated  Dahaobs, 

Distinctions  between,  and  unliquidated  damages,  868 — 867 

Liquidation  and  Composition, 

As  an  excuse  for  non- performance  of  a  contract,  220,  221 
When  a  discharge  to  debtor,  221 

LODOBBS*  Gk>ODS 

Cannot  now  be  taken  either  in  distress  or  execution,  68 

LoDOINChHOUSB  EeEPEBS, 

Liability  of,  108 
Lord's  Day  Act,  The,  248 

Loss  OF  Sebvioe  :  See  Seduction. 

Actions  for,  may  arise  quite  irrespective  of  seduction,  and 
instance  of,  831,  882 

Lottebibs,  242 

LuNATio :  See  Non  compos  mentis. 

Distinction  between,  and  an  idiot,  192 
Can  only  give  evidence  during  a  lucid  interval,  896 

2  a 
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Maintenanob, 

Definition  of,  238 

Malice, 

Diffeienoe  between,  in  law  and  in  fact,  808 

Malicious  Abrsst,  807 

Malioioub  Pbosicution, 

A  person  obtaining  a  warrant  may  be  liable  for,  802 

Definition  of,  808 

Three  essentials  in  an  action  for,  808 

DiflEerence  between  malice  in  law  and  malice  in  fact,  808 

Malice  in  law  sufficient  to  support  an  action  for,  808 

The  question  of  reasonable  and  probable  cause  is  one  for 

the  judge,  809 
A  prosecution  not  at  the  outset  malicious  may  become  so, 

309 

No  action  lies  for  malicious  prosecution  of  a  civil  action, 
809,  810 

Nor  by  a  subordinate  against  a  commanding  officer  for 
bringing  him  to  court-martial,  310 

Damages  recoverable  for,  878 

Mandamus 

To  tribmial  in  Colonies  to  examine  witnesses  there,  417 

Marine  Insurance  :  See  Assurance. 

Market  Overt,  278 

Marriage, 

An  agreement  made  in  consideration  of,  must  be  in  writing, 
48 

Position  of  an  infant  continuing  a  marriage  engagement 
after  attaining  full  age,  176 

Infants  not  liable  on  contracts  for,  but  if  marriage  takes 
place  it  is  generally  binding,  179 

Contracts  in  general  restraint  of,  aro  invalid,  238 
Married  Woman 

May  insure  her  husband's  life,  and  policy  may  bo  expressed 
to  enure  for  her  separate  use,  167 

Position  of,  and  of  husband,  as  to  contracts  made  before 
marriage,  180 — 184 

Cannot  be  made  a  bankrupt,  185 

Position  of,  and  of  husbands,  as  to  contracts  made  after 
marriage  and  during  cohabitation,  184-- 188 
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Mabbied  WoniAV  -  continued. 

Cases  in  which  a  marriod  woman  is  in  the  poeition  of  a 
feme  sole,  184,  185 

Position  of,  and  of  husband,  as  to  contracts  made  after 
marriage,  but  during  separation,  189 — 192 

Effect  of  notice  in  papers  by  husband  that  he  will  not  be 
liable  for  his  wife's  debts,  190,  191 

A  husband  is  liable  for  the  costs  of  any  proceedings 
rendered  necessary  by  his  conduct,  191 

Money  lent  to  wife  to  buy  necessaries,  191,  192 

Who  is  liable  on  a  contract  by  a  wife  for  necessaries  when 

husband  is  dead  unknown  to  her,  192 
Effect  of  a  woman  marrying  her  creditor,  219,  220 

A  wife  cannot  suo  her  husband  for  a  tort  committed  during 
coverture,  even  though  she  has  since  obtained  a  divorce, 
299 

Master  and  Servant, 

As  to  the  hiring  of  servants,  169 

Doubtful  whether  a  contract  for  service  for  life  does  not 
require  to  bo  by  deed,  169 

A  hiring  always  presumes  reasonable  wages,  170 

Different  kinds  of  servants,  170 

Effect  of  a  general  hiring,  170 

As  to  the  power  of  a  nervant  to  bind  his  master  by  his 
contracts,  170,  171 

As  to  master's  liability  for  his  servant's  torts,  171,  172 

Servant  entitled  to  wages  during  temporary  illness,  172 

Master  not  bound  to  provide  medical  attendance  for  his 
servant,  though  ho  is  for  apprentice,  172 

But  if  ho  sends  for  a  medical  man  ho  will  be  liable,  and 
cannot  make  deduction  from  wages,  172 

Master  not  liable  for  injuries  happening  to  his  servant  in 
the  course  of  the  service  if  he  has  provided  proper  tackle 
and  machinery  and  competent  co-servants,  172,  342,  343 

Length  of  notice  to  determine  relationship  of,  172 
When  master  may  discharge  servant  without  notice,  173 
Effect  of  death  on  relationship  of,  173 
Master's  position  as  to  giving  a  character  to  servant,  173 
Master  may  reasonably  chastise  his  apprentice,  297,  298 
Damages  recoverable  by  a  servant  for  wrongful  dismissal, 
380 

Master  of  a  Ship  :  See  Captain  or  Master  op  a  Ship. 

2  G  2 
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Maxims, 

AcUo  penonalia  moritwr  cumpenona^  260,  290,  338 

CavecU  emptor,  85,  167 

Every  man's  house  is  his  castle,  64 

Ex  doh  malo  nan  oritur  a4:tioj  230 

Expre$8um  facU  eestare  tadtum,  56 

Ex  turpi  causd  non  oritur  actio,  255,  338 

In  pari  delicto  potior  est  conditio  defendentis  et  possidentis, 

231 
Omnis  raiihahitio  retrotrahitur  et  mandate  priori  oequiparatur, 

107 
Quifacit  per  aliumfaeit  per  se,  105,  342 
Quod  ah  initio  non  valet  in  tractu  temporis  non  convalescit,  244 
The  king  can  do  no  wrong,  254  and  note  (x)  on  same  page, 
Volenti  non  fit  injuria,  327,  352 

Mathxh, 

What  it  is,  294,  295 

Medical  Men, 

When  they  may  recoyer  their  fees,  165 
No  privilege  in  giving  evidence,  407 

MXBCANTILB  AgBNTS,  106 

Mebobb, 

What  it  is,  9, 13 

Mbsmb  Pfionrs,  372 

MiSBBFBBSBNTATiON :  See  Fbaud. 

MoNOPOLiBS :  See  Patent. 

The  Statute  of,  158 
Month, 

Meaning  of  the  term,  26 

MOBAL  CONSIDBBATION 

Is  not  sufficient  to  support  a  simple  contract,  35 

But  a  moral  obligation  which  was  onco  a  legal  one  will 
support  a  promise,  35 

MoBAL  Fbaud  :  See  Fbattd. 

MOBTGAOB, 

When  a  mortgage  of  fixtures  requires  registration  as  a  bill 
of  sale,  60 

Distinction  between  a  mortgage  of  personal  property,  a 
lien,  and  a  pledge,  92 

Bemedy  of  an  equitable  mortgagee,  92 
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MORTOAGOB, 

ProYision  of  Judioatnre  Act,  1873,  as  to  his  powers,  54, 
259 

MonvB 

Of  a  defendant  cannot  be  looked  to  in  an  action  ex  con- 
iractUy  but  can  be  in  an  action  ex  delicto,  866 

Mutual  Absent 

necessary  to  a  simple  contract,  28 


N. 

Neoessabibs 

For  an  infant,  or  a  married  woman,  what  are,  176,  186, 187 

Negligence  :  (See  also  the  different  headings  of  specific  acts  of 
negligence.) 

Liability  of  voluntary  bailee  for,  89 — 91 

Liability  as  to  fires  caused  by,  270,  8:16 

Generally  as  to  torts  arising  peculiarly  from,  883—352 

What  is,  is  a  question  of  fact  for  a  jury,  888 

Injury  arising  from  negligence  of  a  sub-contractor,  385 

Liability  in  respect  of  dangerous  goods  or  animals,  836 

An  action  for,  may  be  maintained  irrespective  of  privity, 

836,  837 
Injuries  from  nuisances,  337 

Liability  in  respect  of  engines,  shafts;  windmills,  <feo.,  near 

a  public  road,  887 
When  an  injury  is  done  by  several,  one  or  all  may  be  sued, 

but  there  is  no  contribution,  888 
The  liability  of  carriers  of  passengers  depends  on  question 

of,  838,  389 
Maxim  of  actio  personalis  moritur  cum  permmdj  and  statutory 

provisions  thereon,  839 — 341 

Master  not  liable  for  injury  done  to  a  servant  by  negligence 

of  a  co-servant,  842  ^ 
Causing  injury  to  land  or  buildings,  348 — 348 
Collisions  arising  through,  845,  846 
By  sheriff's  officers,  347 
Defences  to  an  action  for,  348 — 352 
Contributory,  849—352 

Negotiable  Instbumemtb  :  See  Bills  of  Exchange  and  Pbomis- 
soet  Notes. 
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Newspapsb, 

Course  that  may  be  taken  by  proprietor  of,  in  respect  of 
libel,  819,  320 

New  Trial 

May  be  granted  on  the  point  of  damages,  359 

Nominal  Damages  :  See  Damages. 

Nominal  Pabtneb:  See  Pabtnebship. 

NoN  COMPOS  mentis, 

Two  classefl  of  persons  of  this  kind,  and  difference  between 
them,  192 

Liability  of  snch  persons  on  their  contracts,  192,  193 

Idiots  cannot  give  evidence,  and  lunatics  only  can  during  a 
lucid  interval,  396 

Non-pebfobmance   of  Contbacts:   See  also   particular  titles. 
Excuses  for,  generally,  209—224 

Notice  to  inspect  and  admit, 

Object  of  giving,  &c.,  397,  398 

Notice  to  pboduce, 

Object  of  giving,  &c.,  383 

Noting  and  Pbotesting, 

What  is  meant  by,  and  when  necessary,  110 

Nuisance, 

Definition  of,  263 

Instances  of  nuisances,  263,  337 

What  sufficient  to  constitute  a,  263,  264 

An  act  may  be  a  nuisance  though  a  benefit  to  others,  264 

A  person  coming  to  a  nuisance  has  still  a  right  to  have  it 
abated,  264 

Differences  between  a  public  and  a  private  nuisance,  265 

When  a  private  remedy  lies  for  a  public  nuisance,  265, 

266 
Abatement  of,  267,  268 
Notice  usually  necessary  before  entering  on  another's  lands 

to  abate  a  nuisance,  268 

A   person  may  not  go  on   another's  lands  to  prevent  a 

nuisance,  268 
May  arise  peculiarly  from  negligonc<%  337 
Damages  recoverable  in  respect  of,  377 
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Object  op  a  Contract 

Mast  not  be  illegal  or  inunoral,  87 

Officer,  Superior, 

Not  liable  for  acts  done  in  the  coarse  of  his  datj,  or  justi- 
fied by  his  position,  254,  255 

Is  justified  in  detaining  subordinate,  300 
No  action  lies  against,  for  malicious  prosecution  in  bringing 
subordinate  to  court-martial,  810 

Ohnis  ratihabitio  retrotrahitur  et  m andato  priori  £QUIPA- 

RATUR,  107 

Onus  Probandi 

Is  on  party  seeking  to  prove  affirmative  in  an  action,  408, 
409 

But  presumption  of  law  may  put  it  where  it  would  not 

otherwise  be,  409 

Rule  in  the  case  of  voluntaiy  deeds,  409,  410 

Opinion, 

When  matters  of,  are  receivable  in  evidence,  401,  402 
An  affidavit  on  an  interlocutory  application  may  contain  a 
statement  founded  only  on  deponent's  belief,  402 

P. 

Parent  and  Ohild  :  See  Infants. 

Father  justified  in  chastising  his  child  reasonably,  297, 

298 
Or  in  detaining  him,  800 

Child  bom  during  wedlock  is  presumed  to  be  legitimate, 
410 

Parol  Evidenoe 

Is  not  admissible  to  vary  a  written  contract,  but  is  admis- 
sible to  explain  a  latent  ambiguity,  28,  24 

Parol  Lease, 

When  good,  51,  52 

Effect  of,  when  required  to  be  in  writing,  52 

Particular  Average,  152 

Parties  to  Action 

Are  now  good  witnesses,  894,  895 
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Pabtnebship, 

Di£ferent  kinds  of  partners,  and  liability  of  each,  114 — 120 

What  will  constitute  a  partnership  as  between  the  parties 
themselves  and  as  regards  third  parties,  115—118 

Effect  of  case  of  (hx  ▼.  Hickman^  and  statute  28  &  29 
Vict.  c.  86  ..  118 

As  to  liability  of  other  partners  for  act  done  by  one,  118, 

119 
Introduction  of  a  new  partner  and  his  position,  119 
How  it  may  be  dissolved,  120, 121 

Grounds  on  which  the  Court  will  decree  a  dissolution,  120 
Partners  must  all  be  competent  to  contract,  121 
Provisions  of  Judicature  Act,  1875,  as  to,  121, 122 
Bemedies  between  partners,  122,  123 

Patent, 

The  Statute  of  Monopolies,  158 

Definition  of  a,  158 

Term  for  which  it  may  be  granted,  dbc,  158,  159 

Patent  Ambiguitt, 

Parol  evidence  not  admissible  in  the  case  of,  23,  24 

Pawn, 

Distinction  between,  and  a  lien  and  a  mortgage,  92 

Pawnbboesbs,  generally,  92 — 94 

Their  special  power  to  arrest,  304 

Payment, 

Definition  of,  and  generally  as  to,  200 

Rule  as  to  appropriation  of  payments,  201 

A  smaller  sum  cannot  satisfy  a  greater,  201 

But  something  different  may,  201,  202 

Effect  of  payment  by  a  cheque,  bill,  or  note,  203 

Through  the  post,  203 

Into  court,  203,  204,  414,  415 

Of  interest  or  part  payment  of  principal  prevents  Statutes 
of  Limitation  applying,  215 

Effect  of  such  a  payment  by  one  of  several  persons  jointly 

liable  on  a  contract,  215 

Pbdiobeb, 

To  prove  matters  of,  hearsay  evidence  is  admitted,  385,  386 

Penalty, 

Sum  agreed  to  be  paid  by  way  of,  cannot  bo  enforced,  354 
—356 
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Fbbforhangb  of  Gontbaots  :  See  also  particular  titles. 

Generally  aa  to,  199—209 

ExcuBes  for  non-performanoe  generally,  209 — 224 

Performance  of  contracts  may  sometimes  be  presumed,  202, 
203 

PiEBSON,  THB,  ToBTB  AFFECTING,  291 — 332.     See  oUo  particular 
titles. 

Assault  and  battery,  291—299 

False  imprisonment,  299—307 

Malicious  arrest  807 

Malicious  prosecution,  308,  310 

Libel  and  slander,  311—326 

Seduction  and  loss  of  service,  326 — 332 

Injuries  to  the  person  from  negligence,  334—343 

Fhtbicians, 

When  they  may  recover  their  fees,  165 

PoLicT  OF  AssuBANOE :  See  Asbubanoe. 

Post, 

When  a  contract  taking  place  through,  is  complete,  30 
Payment  made  through  the,  203 

Pbbsttmption, 

Cases  in  which  presumptions  famish  evidence,  390 

May  sometimes  cause  the  burden  of  proof  to  bo  where  it 
would  not  otherwise  be,  409,  410 

Various  cases  of,  409,  410 

Pbimabt  and  Segondabt  Evidence  :  See  Evidence. 
Difference  between,  382 

Pbinoipal  and  Agent, 

When  an  agent  must  be  authorized  by  writing  to  sign  a 
contract,  46 

Quifctcitper  cdtum  fcunt  per  «e,  105,  342 

Persons  not  sui  juris  may  act  as  agents,  105 

Three  kinds  of  agencies,  and  differences  between  them,  106, 
107 

Omnis  ratihabiiio   retrotrahttur   et  mandcUo    priori    cequi- 
paratur^  107 

Effect  of  giving  credit  to  an  agent,  107 

When  an  agent  is  personally  liable,  108 

British  agent  contracting  for  foreign  principal,  108, 109 

The  different  ways  in  which  an  agent's  authority  may  be 
revoked,  109 
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Pbinoipal  and  Agent — continued. 

An  agent's  anthority  inclndes  all  incidental  acts,  110 

The  principal  is  the  person  to  sue  on  a  contract  generaUy, 
110 

Duty  of  agent,  110 

Del  credere  agent,  110 

As  to  factors  and  brokers,  111 

As  to  principal's  liability  for  his  agent's  fraud,  226,  227 

Power  of  agent  to  bind  principal  by  his  admissions,  413 

Pbiyatb  Pebson, 

When  justified  in  arresting  another,  803 

Pbiyatb  Nuisance  :  See  Nuisance. 

Pbiyilsoe, 

Definition  of  a  privileged  communication  in  libel,  and 
generally  as  to,  315 — 318 

Two  chief  cases  of,  in  evidence,  404 

1.  On  the  ground  of  criminating  oneself  or  one's  hus- 

band, 404—406 

2.  In  the  case  of  professional  communications,  406,  407 
None,  in  the  case  of  medical  men  and  clergymen,  407 
Miscellaneous  cases  of,  408 

Pboduce, 

Notice  to,  object  of  giving,  &c.,  883 
Pbofessional  Communications  :  See  Pbivileob. 

Pbomisboet  Notes,  125 — 149.    See  Bills  of  Exchange  and 
Pbomissobt  Notes. 

Pbopebtt  in  Goods,  "^ 

When  it  passes,  and  efifect  of  its  passing,  71 — 74,  224 

Pbopebtt  Tax 

Is  always  borne  by  landlord,  65 

Pbosboution  :  See  Malicious  Pbosboution. 
Pbotebtino, 

What  is  meant  by,  and  when  necessary,  140 

Publication  of  Libel  :  See  Libel  and  Slandeb. 
Pubuo  OB  Genebal  Interest, 

To  prove  matters  of,  hearsay  evidence  is  admitted,  385 
Pubuo  Nuisance  :  See  Nuisance. 

Q. 

Quality 

Generally  no  implied  warranty  of  a  sale,  85 
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Quantum  Meruit, 

When  a  person  may  recover  on,  376 

Qui  FAorr  psb  alium  faoit  pbb  bb,  106,  842 
Quod  ab  initio  non   yalbt  in   tbaotu  tbmpouib    non  oon- 
VALBSorr,  244 

R. 

Eailwat  Companibs  :  See  Oabbiebs. 

Bound  to  fence  out  cattle,  260,  261,  and  note  {d)  on  page 

261 
Injuries  done  by,  and  maxim  of  actio  persanalis  moritur 

cum  pereondy  and  statutory  provisions  thereon,  338 — 341 

Liability  of,  for  injuries  done  by  a  train  overshooting  a 

platform,  341,  342 
Not  liable  for  injury  from  sparks  emitted  from  engine,  346 
Not  liable  for  injuries  through  vibration  or  smoke,  346, 347 
Liability  of,  by  reason  of  unpunctuality  of  trains,  348 

Recaption, 

What  it  is,  286,  287 

How  a  person  is  justified  in  effecting,  287 

Regeipt 

and  acceptance  of  goods  within  17th  section  of  Statute  of 
Frauds,  76—78 

Recitals 

When  occurring  in  deeds  and  wills  twenty  years  old  form 
proof  of  facts  recited,  391 

Reoobd,  Contracts  of. 
Generally  as  to,  7 
Peculiarities  of,  9,  12 
How  proved,  12 

Release, 

What  is  meant  by,  218 

To  one  of  several  jointly  liable,  discharges  all,  219 

Effect  of  a  contract  not  to  sue  entered  into  by  one  of  two 
joint  creditors,  219 

Instances  in  which  it  may  occur  by  operation  of  law,  219, 
220 

Rent, 

Apportionment  of,  68 

Replevin,  66 

Repebsentation  :  See  Fraud. 

Concerning  a  person's  credit  must  be  in  writing,  227,  228 
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Bbputation, 

Hearsay  evidenoe  admitted  as  to,  887 

BkS  GB8TJE, 

Hearsay  eyidenoe  is  admitted  where  it  forms  part  of,  387 
Bbspondentia,  153 

In  such  a  secnrity  the  Usury  Laws  never  applied,  153 

BSSTBAINT  OF  TbADB,  GoNTEAOTS  IN, 

Are  generally  illegal,  but  may  sometimes  be  good,  233 — 
237 

But  to  be  good  must  be  limited  and  reasonable,  and  for  a 
valuable  consideration,  234 — 236 

Part  of  such  contracts  may  be  good  and  part  bad,  236, 
237 

As  to  combination  of  employers,  &c.,  237 

Bbvebsionsb, 

When  he  may  sue  for  trespass  to  land,  258,  259 

Damages  in  such  a  case,  372 

When  he  may  sue  in  respect  of  a  nuisance,  377 

RXWABD 

Offered  by  advertisement  may  bo  rocovored,  30,  81 
KiOHTs  OF  Common^  262 
RiPABiAN  Pbopbdetoes,  262,  263 

S. 
Sailobs 

Liable  to  be  reasonably  chastised  or  imprisoned  by  captain, 
298 

Salvage,  152 

Sample, 

Warranty  implied  when  sale  by  sample,  85 

Goods  sold  according  to  sample  may  be  returned  if  they  do 
not  conform  to  it,  86 

Satibfaotion  :  See  Aocobd  and  Satisfaction, 
A  smaller  sum  cannot  satisfy  a  greater,  201 
But  anything  different,  even  a  negotiable  security,  may, 
201,  202 

SCHOOLMASTEB 

Is  justified  in  reasonably  chastising  a  scholar,  298 

SCIBNTBB, 

When  necessary  to  be  shewn  in  injuries  by  animals, 
279,  280 
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Seoondabt  Eyidekob  :  See  Eyidekoe. 

Seduotion, 

Nature  of  action  for,  and  generally  as  to,  826 — 332 

Ab  to  the  relationship  of  master  and  servant  necessary  to 

enable  a  person  to  sue  for,  828, 329 
It  is  a  good  defence  to  shew  that  defendant  not  the  father 

of  the  child,  881 
Damages  recoverable  for,  328,  877 

Servant  :  See  Master  and  Servant. 

Set-off, 

In  the  case  of  goods  bought  of  a  factor,  and  principal  suing, 

113,  114,  218 
Definition  of,  216 
Former  rules  as  to,  216,  217 
Statutory  provisions  as  to,  217 
Defendant  may  now  obtain  damages  against  a  plaintiff  in 

an  action,  870 

Sheriff, 

Duties  of  sheriff's  officers,  347 

Damages  recoverable  against,  for  officer's  negligence,  878, 
879 

Ships, 

How  shares  in,  transferred,  160 

As  to  ownership  of,  150, 151. 

Powers  of  masters  of,  during  voyage,  151 

Jettison,  151 

As  to  general  and  particular  average,  152 

As  to  salvage,  152 

Bottomry  and  respondentia^  152,  158 

Differences  between  a  charterparty  and  a  bill  of  lading,  158 

As  to  freight,  153 

Liability  of  owners  of,  for  losses  during  a  voyage,  154 

Position  as  to  contributory  negligence,  851,  852 

Simony, 

Definition  of,  248 

SiHFLE  Contracts, 

Distinction  between,  and  specialties,  13 — 18 

Definition  of,  27 

Four  essentials  to,  27 

Mutual  assent  always  necessary,  28 
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Simple  CoirrBAOTS — continued, 

Wliat  is  necessary  to  establish  a  oontract  from  different 
instrnments,  28,  29 

As  to  a  contract  throagh  the  post,  80 

As  to  consideration,  31 

A  writing  must  nsuallj  shew  the  consideration  as  well  as 

the  promise,  31,  82 
When  an  executed  consideration  is  sufficient  for,  33,  34 
A  merely  moral  consideration  is  not  sufficient  for,  35 
Chief  cases  in  which  writing  necessary  for,  87,  38 
Limitation  of,  211 

Slanbeb:  See  Libel  and  Slandeb. 

Smalleb  Sum 

Cannot  satisfy  a  greater,  201 

SoLion'OBS 

Must  deliver  a  signed  bill  before  suing  for  costs  except 

leave  obtained,  162 
On  what  grounds  such  leave  will  be  given,  162,  163 
May  contract  for  remuneration  by  commission  or  otherwise, 

163 
Costs  may  be  made  a  charge  on  property  recovered,  163 
Their  duty,  163 
When  proceedings  commenced  by,  may  bo  discontinued, 

163,  164 
When  negligence  may  be  set  up  as  a  defence  to  an  action 

for  costs,  164 
Position  of,  in  dealing  with  clients,  164,  166 
Payment  to  a  solicitor  in  an  action  is  sufficient,  200 

Son  assault  demesne, 
Defence  of,  295,  296 

Spboial  Damages  :  See  Damages. 

Special  Pleadbbs 

Not  at  the  Bar  may  recover  their  foes,  162 

Specialties, 

Distinctions  between,  and  simple  contracts,  13 — 18 
Limitation  of,  210 

Specific  Deltvsbt  of  Chattels, 
Provisions  as  to,  360, -361 
Practice  of  Chancery  as  to,  361  note,  (t) 

Stakeholdeb, 

His  position,  and  rights  of  the  parties  as  to  deposit,  241 
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Stamfinq  Instbuments, 
Times  allowed  for,  244 

Effect  of  not  stamping  within  proper  time,  244,  402 
Proper  stamp  for  an  agreement  and  exemptions,  244,  245 
Who  takes  the  objection  of  insufficiency  of  stamp,  40*3 

Statutes  :  For  Index  of,  see  antCy  p.  xix. 

Stolen  Goods, 

Rights  as  to,  and  effect  of  sale  in  market  overt,  273,  274 

Stoppage  in  Tbansitu, 
Definition  of,  80 
Origin  of,  80 

How  it  may  be  lost,  80,  81 
When  the  goods  are  in  tranaitua,  81 
How  effected,  82 
Effect  of,  on  the  contract,  82 

SlTBPiENA, 

Service  of,  must  be  personal,  166 

Duces  tecum,  416,  417 

Ad  testificandum,  416,  417 

Against  witness  in  Scotland  or  Ireland,  417  * 

SUFFEBANOB, 

Tenant  at,  52,  63 

Sufficiency 

Of  a  consideration  cannot  bo  inqaircd  into,  31 

Suicide, 

Effect  of,  on  a  policy  of  assurance,  157,  158 

Surety  :  See  Guabantee. 

His  rights  on  paying  principal's  debt,  41 

To  or  for  a  firm,  41 

Acts  which  will  operate  to  discharge  him,  41,  42 

Effect  of  a  principal  accepting  a  composition  under  tho 
Bankruptcy  Act,  1869  ..  42,  43 

Surgeons, 

When  they  may  recover  their  fees,  165 

T. 

Tendeb, 

What  is  meant  by  a,  204 

The  essentials  to  constitute  a  valid  tender,  &c.,  204,  205 

In  what  money  it  may  bo  made,  206 

When  country  notes  or  cheques  are  a  good  tender,  206, 207 
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Tendbb — continued. 

If  refused  the  money  mnst  still  be  kept  ready,  207 
Effect  of,  207 

Time, 

When  of  the  essence  of  a  contract,  25,  26 

TrrLB 

To  be  shewn  to  lands,  50,  51 

As  to  warranty  of  title  on  sale  of  goods,  84,  85 

To  goods  generally,  273—277 

As  to  stolen  goods,  273,  274 

Eights  of  a  &ider  of  goods,  275 

Treasure  trove,  275,  276 

Property  in  animals,  fish,  and  game,  276,  277 

ToBTS :  For  particular  torts,  see  individual  titles. 

Definition  of  a  tort,  246 

Divisions  of,  and  as  to,  generally,  246 — 255 

The  newness  of  a  tort  is  no  objection  to  an  action,  247 

Distinction  between,  and  crimes,  248,  249 

When  amounting  to  crimes,  civil  remedy  suspended  until 
after  prosecution,  250 

Exceptions,  however,  to  this,  250,  251 

As  distinguished  from  contracts,  251 — 253 

It  may  sometimes  be  in  a  person's  election  to  sue  either  in 
tort  or  on  contract,  252 

Privity  is  never  necessary  in  torts,  253 

Maxim  that  the  king  can  do  no  wrong,  254,  and  note  (x) 
on  that  page. 

Position  of  judges,  superior  officers,  &c.,  254,  255 

There  is  no  indemnification  generally  between  wrongdoers, 
255 

Affecting  land,  256—271 

Affecting  goods  and  other  personal  property,  272 — 290 

Affecting  the  person,  291—332 

Arising  peculiarly  from  negligence,  333—352 

Looser  principles  are  observed  in  awarding  damages  for 
torts  than  in  respect  of  breaches  of  contract,  367 

Tbadk-habes, 

The  use  of,  implies  a  warrimty,  85,  162 

Definition  of,  160 

There  may  be  a  qualified  property  in,  160 

Provisions  of  the  Trade-marks  Registration  Act,  1875  ..  160 

161 
Requisite  proof  in  action  for  infringement  of,  161 
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Tbads  Union  Act,  1871 ..  287 

Trains, 

Oyershooting  platform,  841,  842 
Unponctnality  of,  848 

Tbeasubk  Tboyb, 

Bights  as  to,  268,  269 

Treble  Damages,  869 

Trespass  ds  bonis  asportatis. 
Meaning  of,  272 

Distinction  between,  and  conversion,  272,  277 
Instances  of,  277—281 
Justification  of,  285 

Who  is  the  person  to  sue  in  respect  of,  287,  288 
Eemedy  for,  288—290 
Action  surviyes  to  executors  or  administrators,  290 

Trespass  quaes  clatjsum  fregit. 
Meaning  of,  256 

An  action  for,  tries  the  title  to  lands,  257 
Limitation  of  action,  257 
Possession  is  an  essential  to  an  action  for,  258 
When  a  reyersioner  may  sue  for,  258,  259 
When  a  mortgagor  may  sue  for,  259 
Special  damage  need  not  be  proved  in  an  action  for,  259 
Bight  of  executors  or  administrators  to  sue  for,  260 
What  will  amount  to,  260 
Obligation  as  to  fencing  out  cattle,  261 
A  trespasser  may  be  forcibly  ejected,  261 
A  person  is  justified  in  forcibly  defending  possession  of  his 

lands,  261 
Damages  recoverable  for,  876 

Trul, 

Effect  of  plaintiff  or  defendant  not  appearing  at,  411,  412 

Trover, 

Former  action  of,  289 

Trusts, 

Provision  of  Statute  of  Frauds  as  to,  89 

Truth  or  Libel  or  Slander, 

Completo  defence  in  civil  actions,  818 
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Truth  of  Libel  ob  Slandib — eowUmied. 

At  oommon  law  no  defence  to  Griminal  prosecution,  319 
Bnt  now  it  is  if  also  shewn  that  pnUioation  was  for  the 
public  good,  819 

U. 

Unliquidatbd  Damaobs, 

Distinctions  between,  and  liquidated,  368 — 857 

USAHOB, 

Meaning  of  the  term,  138 

V. 

YOLUNTABT  DbED, 

In  what  respects  not  as  good  as  a  deed  for  valuable  con- 
sideration, 16, 17 

If  called  in  question  burden  of  proof  lies  on  person  taking 
a  benefit  under,  409, 410 

Volenti  mm  fit  injuria,  827,  852 

W. 

Wagkb  Poligibs  :  See  Assubanob. 
Are  invalid,  248 

Wagbbs  :  ^00  Gam iNO  Gontbaots. 

Wabbaut, 

Definition  of,  and  mode  of  acting  thereunder,  300 

Person  obtaining,  is  not  liable  for  false  imprisonment,  but 
may  be  for  malicious  prosecution,  802 

Protects  constable  acting  under,  802 

When  a  constable  may  arrest  without,  302,  808 

When  a  private  person  may  arrest  without,  808 

Wabbant  of  Attobnbt, 

Difference  between,  and  a  cognovit,  9 

Wabbantt, 

Definition  of,  and  what  will  amount  to,  88,  84 

If  subsequent  to  sale  bad,  84 

May  sometimes  be  implied,  84 

As  to  warranty  of  title,  84,  85 

As  to  warranty  of  quality,  85 

From  trade-marks,  85,  86 

Does  not  extend  to  defects  which  are  apparent,  86 
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Wabrantt — continued. 

Bemedies  on  breaoh  of,  86 

Distinction  between,  and  a  fiEdse  representation,  84,  227 

Damages  recoverable  for  breach  of,  874 

Wastb, 

Definition  of,  268 

Persons  liable  for,  268 

Difierent  lands  of,  and  distinctions  between,  269 

The  act  done  need  not  depreciate  the  inheritance,  269 

May  occur  by  fire,  270 

Bemedies  for,  270,  271 

Provision  of  Judicature  Act,  1878,  as  to  equitable  waste, 
271 

Will,  Tsnanot,  at, 

May  arise  from  construction  of  law,  54 

Wills 

May  prove  themselves  after  thirty  years,  891 

Becitals  in,  891 

How  proved  at  trial,  400,  401 

WrraouT  Pbbjudios, 

Oommunications  made,  are  privileged  from  being  given 
in  evidence,  407,  408 

WiTNiESSXs :  See  Evidenob. 

Their  claim  for  expenses  is  not  against  solicitor,  but  the 
party  who  has  subpoenaed  them,  165 

Are  entitled  to  be  paid  expenses,  but  not  generally  for 
loss  of  time,  166 

Service  of  subpcsna  on,  must  be  personal,  166 

Statemento  of,  are  absolutely  privileged,  817,  818 

Damages  recoverable  against,  for  not  attending,  378 

How  attendance  of,  procured,  416,  417 

^       Course  when  a  witness  cannot  attend  at  the  trial,  417,  418 

YHien  deposition  of  a  deceased  witness  in  a  former  trial 
may  be  read,  418 

Wbitikq, 

When  necessary  for  a  simple  contract,  37,  38 

Kot  necessary  on  a  contract  for  sale  of  fixtures,  59,  60 

Necessary  in  representations  concerning  a  person's  credit, 
227,  228 
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Wbokodoebs. 

Oontribntion  and  indemnity  between  265 

Wrongful  Dismissal  :  See  Master  and  Servant. 
Damages  recoverable  in  an  action  for,  880 

Y. 

Tear, 

An  agreement  not  to  be  performed  within  a  year  must  be 
in  writing,  48 

When  everything  on  one  side  is  to  be  performed  within  a 
year,  agreement  is  not  within  the  statute,  44 

Year  to  Tear, 

Liability  of  tenant  by,  as  to  repairs,  64,  66 
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In  one  volume,  8vo.,  price  21  s,,  cloth, 

A  COHPENDIUH  OF  THE  LAW  REUTING  TO 

EXEOUTOES  AOT  ADMMSTKATORS, 

WITH 

AI^  APPENDIX  OF  STATUTES, 

ANNOTATED  BY  MEANS  OF  REFERENCES  TO  THE  TEXT. 
By  W.  GREGORY  WALKER,  B.A., 

Of  Lincoln's  Inn,  Btrrister-at-Law,  Author  of  **The  Partition  Acts,  1S68  and  1 876; 

a  Manual  of  the  Law  of  Partition  and  of  Sale  in  lieu  of  Partition,"  and 

Editor  of  Griffith's  "Married  Women's  Property  Acts." 

r  I  - ■ *- 

In  one  thick  Tdlome,  Svo.*  price  30f.,*  cloth  lettered, 

THE 

SUPREME  COURT  OF  JUDICATURE  ACTS 

1878,  1875    &  1877: 

THE  APPELLATE  JURISDICTION  ACT,  1876, 

AJTD 

THE  RULES,  ORDERS,  AND  COSTS  THEREUNDER: 

EDITED  WITH    NOTES,  REFERENCES,    AND    A    COPIOUS 

ANALYTICAL  INDEX. 

EMBODYING  ALL  THE  REPORTED  CASES  TO  MICHAELMAS  SIHINGS.  1877. 

AND  A  TIME  TABLE. 

WILLIAM  DOWNES  GRIFFITH, 

Of  the  Inner  Temple,  Barrister-at-Law  and  a  Judge  of  County  Courts  ; 

Author  of  "  Griffith's  Bankruptcy,^  &c. 

AVD 

RICHARD  LOVELAND  LOVELAND, 

Of  the  Inner  Temple,  Barrister-at-Law ;  Editor  of  "  Kelyng's  Crown  Cases,* 
"Shower's  Cases  in  Parliament,"  and '' Hall's  Essay  on.  the  Rights  of  the 
Crown  in  the  Seashore,"  &c. 

MEVIEIVS. 


*  Our  moden  cefonn  is  rtaX,  and  it  ii  ceitdBly 
beneficent,  and  depending  as  it  does  much  upon  the 
I  decisions  of  the  jodges,  it  is  no  small  advantage 
chat  it  is  to  ably  enlained  by  such  atichon  and 
editors  aa  Mv.  Griffid»  and  Mr.  LovebQd."-*rAr 
Lam  Timut. 

"  KAr.  W.  Downes  Griffith  appears  to  have  met 
with  the  success  whieh  we  oonfidentlv  anlidipaiwd 
far  hit  book  when  it  first  came  out.  His  system  of 
annotation  remains  fuller  than  that  of  most  of  his 
contempoiwries,  and  rises  not  onfrequeniiy  to  the 
fank  of  an  Bacciinus  on  a  biwich  of  Law."—- £«w 
flmgmaitu  and  Hi 


"Much  care  and  industry  have  bceo  sliown  in 
the  ooUectiob  of  the  cases  and  the  aimageaettt  of 
the  book,  and  the  facilities  given  by  the  mode  of 
printing  enable  the  reader  to  find  his  way  readily  to 
any  part  of  the  Acts  or  Rules  he  may  with  to  coo* 

"  The  authois  deserve  the  natituda  and  appre- 
ciation of  those  who  consult  this  work,  for  (|U  we 
have  often  observed)  referebcetto  dted  cases  to  aU 
the  authorities  b  of  the  utmost  oonaeqoenoe  to 
those  gentlemen  in  the  legal  profetstoa  whose 
libraries  are  of  limited  extenL  This  work  is  higUy 
commendable  .  .  •  ." — Law  Jmmml, 


fiivm  *  HMsa,  nu  tjukb,  mipu  bab.  7 

^  '  ^ —  —  _  ■  —  .  ^     ^ 

In  one  voltime,  8to.,  price  iSr.,  doth, 

THE  UW  AND  PRACTICE  RELATING  TO 

PETITIORS  IN  GIAHGEBT  AMD  LDHiCT, 

THE  SETTLED  ESTATES  ACT,  LANDS  CLAUSES  ACT,  TRUSTEE  ACT.  WINDING-UP 
PETITIONS.  PETITIONS  RELATING  TO  SOLICITORS.  INFANTS,  Bar,.  Etc 


WfTH 


AN  ABPSNDDC  OV  FORMS  AK1>  PR3BS0BDENTS. 

By  SIDNEY  E.  WILUAMS,  of  Lmcoin's  Inn,  Barrister-at-Law. 

"  Mr.  WtBiamfl*  arraanxnent  tf  the  procedure  pndor  hu  rarious  headings,  which  include  Payment  out. 
Trustee  Relief  A«.t.  Lands  Clauses  Act.  Settled  Estates  Act.  and  vaxty  other  subjccu  of  jurisdiction  which 
h^re  from  tiin«  to  time  been  oooienped  on  the  Court  of  Chancery  «r  the  Lunacy  juriwUctioD  by  special 
statueea.  is  very  convenienL    The  chapter  oa  the  Lands  ClauMs  Act  is  especially  good."— Zatv  Titm^t. 

In  Svo.,  price  28>.,  dotfa, 

A     SELECTION     OF 

PRECEDENTS   OF  PLEADING 

IN  THE  COMMON  LAW  DIVJSION8. 

With  Notes  explanatory  of  the  different  Causes  of  Action  and  Groonds  of  Defence  ^  and 

an  Intiodactory  Treatise  on  the  Present  Rules  and  Prindples  of  Pleadiog  as 

illustrated  by  the  various  Decisions  down  to  the  present  time. 

By    JOHN   CUNNINGHAM, 

Of  the  Middle  Temple,  Barrister-at-Law,  Author  of  the  "  Law  Relathig  to  Parliamentary 

and  Municipal  Elections  ^"  and 

MILES   WALKER   MATTINSON, 

Of  Gray's  Inn,  Barrister-ait-Law. 

REV  I  KW8. 


••>p'*^    r  v  *^-y^ 


•  •X^  rf    « 


IBI8H  LAW  TIMES. 

"  The  notes  are  very  pertinent  and  satisfactory ;  the  introductory  chapters  on  the  present  system  of 
pleading  are  excelleot,  and  the  precedents  will  be  found  veiy  useful." 

LAW  JOUIOTAIi. 

"  For'pufol^.  also,  and  beginners  at  the  bar.  the  book  will  he  veiy  useful ;  because  these,  never  having 
served  an  anncnliceBhip  to  the  old  system,  arc  very  apt  to  omit  awegations.  essential  in  certain  cases  to 
the  validly  <tf  a  pleading.  The  aython  of  the  bo<A  before  us  have  iqtroduced  their  collection  of  forms  to 
the  raader  by  an  essay  on  pleading  tmder  the  new  rules ;  and  we  think  that  a  perusal  of  this  essay,  which 
is  written  in  an  attractive  style,  would  do  a  great  deal  of  good  both  to  barristers  and  masters.  .  .  . 
We  think  that  the  authors  have  'deserved  well  of  the  profession,  and  that  they  have  produced  a  book 
likely  to  grow  in  favour  evea  among  those  who  at  first  might  oonoeive  a  prejudice  against  a  work  of  this 
kind." 

XiAW  MA0AZIKS  AND  B£VIEW. 

"  A  woric  which,  in  the  compass  of  a  single  portaUe  volume,  contains  a  brief  Treatise  on  the  Prindples 
and  Rules  of  Pleading,  and  a  caieliilly  annotated  bodv  of  Forms  which  have  to  a  great  extent  gone 
through  the  entirely  separate  siftiqg  processes  of  Chambers.  Court,  and  Judges'  Chamtient.  cannot  fail 
to  be  a  most  useful  companion  in  the  Pnictidoner's  daily  rqutlne.*' 

BOUOITORS'  JOI7BKAL. 

"  The  woric  contains  a  treatise  on  the  new  rules  of  pleading  which  is  well  written,  but  would  bear  com* 
pMsaiQii.  To  moat  of  iho  preoadeots  tharr  are  npiaa  referring  to  the  dedaiQas  which  are  most  useful  to 
the  pleads  in  connection  with  the  particular  cause  of  action  involved.  We  are  disposed  to  think  tltat  this 
la  ilia  most  valuable  portion  of  the  wevk.  It  is  extremely  convenient  to  have  some  .work  which  collects 
notes  of  this  sort  in  connection  with  pleading." 


8  mVXVB  *  HATm,  SBU.  TAXD,  TIMPUI  BAB. 

In  8vo.,  price  lor.,  doth, 

THE  TAXATION  OF  COSTS  IN  THE 

CEOWN  OFFICE. 

COMPRISING  A  COLLICriON  OF 

Bills  of  Costs  In  the  various  matters  Taxable  in  that  Office; 

INCLUDING  COSTS  UPON  THE 

PROSECUTION  OF  FRAUDULENT  BANKRUPTS, 

AND  ON  APPEALS  FROM   INFERIOR  COURTS; 

TOGETHER  WITH 

A  TABLE  OF  COURT  FEES, 

AND  A  SCALE  OF  COSTS  USUALLY  ALLOWED  TO  SOLICITORS  ON 

THE.  TAXATION  OF  COSTS 

ON    THE   CROWN    SIDE   OF  THE   QUEEN'S   BENCH   DIVISION   OF  THE   HIGH 

COURT  OF  JUSTICE. 

By    FREDK.    H.    short, 

CHIEF  CLBRK   IN.  TUB  CROWN  OPriCB. 

"  This  is  deddedly  a  useful  work  on  the  subject  of  those  costs  which  are  liable  to  be  taxed  before  the 
Queen's  Coroner  and  Attorney  (for  which  latter  name  that  of  '  Solicitor '  adght  now  wdl  be  substituted), 
or  before  the  master  of  the  Crown  Office ;  in  fact,  such  a  book  is  almost  indispensable  when  preparing 
costs  for  taxation  in  the  Crown  Office,  or  when  taxin^^  an  opponent's  costs.  Conattj  soUdtors  wijifad 
the  scale  relating  to  bankruptcy  prosecutions  of  especial  use,  as  such  costs  are  taxed  in  the  Orowa  Olfice. 
The  '  general  observations '  constitute  a  useful  feature  in  this  manual.**— Zav  Ti$m^*. 

"  This  book  contains  a  collection  of  bills  of  costs  in  the  various  matters  taxable  in  the  Crown  Office. 
When  we  point  out  that  the  onl  v  scale  of  costs  avaibtble  for  the  use  of  the  general  body  of  solicitors  is  that 
published  m  Mr.  Comer's  book  on  'Crown  Practice'  in  1844*  we  have  said  quite  enough  to  prove  the 
utility  of  the  work  before  us. 

"  In  them  Mr.  Short  deals  with  'Perusals,' '  Copies  for  Use/  'Affidavits/  'Agency/  '  Correspondence/ 
'Close  Copies.'  'Counsel,'  'Affidavit  of  Increase,'  and  kindred  matters;  and  adds  some  useful  remarks 
on  taxation  of  'CosU  in  Bankruptcy  Prosecutions,'  'Qua  }Varrunt9,*  * Mundammti  'Indictments/ 
and  •  Rules.'  , 

"  We  have  rarely  seen  a  work  of  this  character  better  executed,  and  we  feel  sure  that  it  wQl  be 
thoroughly  appreciated."— Z.«cv  Journal, 

"  The  recent  revision  of  the  <4d  scale  of  cmts  in  the  Crown  Office  renders  the  appearance  of  this  work 
particularly  opportune,  and  it  cannot  fail  to  be  welcomed  by  practitioners.  Mr.  Short  gives,  in  the  first 
place,  a  scale  of  costs  usually  allowed  to  Solicitors  on  the  taxation  of  costs  in  the  Crown  Office,  and 
then  bilb  of  costs  in  various  matters.     These  are  well  arranged  and  clearly  printed." — SoUciUn^  J^mmmU 

In  one  volume,  8vo.,  price  a&r.,  cloth, 

THE  LAW  RELATING  TO  PUBLIC  WORSHIP; 

WITH  SPECIAL  RSFKRENCB  TO 

9^amr0  of  IGKtual  aaH  laDrndmentation, 

AND  THE  MEANS  OF  SECURING  THE  DUE  OBSERVANCE  THEREOF. 

AND  CONTAINING  IN  EXTSNSO, 

WITH    NOTES   AND   REFERENCES, 
THE    PUBLIC    WORSHIP    REGULATION    ACT,    1874;    THE 
CHURCH    DISCIPLINE    ACT;    THE    VARIOUS    ACTS    OF 
UNIFORMITY;  THE  LITURGIES  OF   1549,   ^ll^t  and   1559, 

COMPARED  WITH  THE  PRESENT  RUBRIC; 

THE    CANONS;    THE   ARTICLES; 

AND  THE 

INJUNCTIONS,  ADVERTISEMENTS,  AND  OTHER  ORIGINAL 

DOCUMENTS  OF  LEGAL  AUTHORITY. 

By    SEWARD     BRICE,    LL.D., 

OF  THE  INNER  TEMPLE,   K/IRRISTER-AT-LAW. 

"  To  the  vast  number  of  people  who  in  various  ways  are  interested  in  the 
working  of  the  Act^  Mr,  Bricis  volume  cannot  fail  to  he  welcome.  It  is  well 
conceived  and  carefully  executed'' — The  Times. 
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iTBVm  A  KATISS,  BILL  TAIU),  TSIOPLI  BAX. 

« 

In  one  volume,  8vo.,  1879,  price  aar.,  cloth, 

A    TREATISE 

ON  THE  RULES  WHICH  GOVERN 

THE    CONSTRUCTION    AND    EFFECT 


OF 


STATU  TOBY   LAW. 

WITH   AN   APPENDIX 

Of  certain  Words  and  Expressions  used  in  Statutes,  which  have  been 

Judicially  or  Statutably  construed. 


By    henry     HARDCASTLE, 

OF     THE      INNER     TEMPLE,      BARRISTER-AT-LAW. 

Editor  of**  Bushbys  Election  Law*'  **  Hardcastle' s  Election  Petitions^* 
and  Joint-Editor  of  "  Election  Petition  Reports^ 


"  We  should  be  doing  less  than  justice,  however,  to  the  usefulness  of  Mr.  Hardcastle's 
book,  if  we  did  not  point  out  a  valuable  special  feature,  consisting  of  an  appendix 
devoted  to  the  collection  of  a  list  of  words  which  have  been  judiciidly  or  statutably 
explained,  with  reference  to  the  cases  in  which  they  are  so  explained.  We  believe  this 
is  a  feature  peculiar  to  Mr.  Hardcastle's  Treatise,  and  it  is  one  which  cannot  fail  to 
commend  itself  to  the  profession.*' — Law  Magatineand  Revieut, 

**  A  vast  amount  of  information  will  be  found  in  its  pages — ^much  of  it  arranged  so  as 
to  be  got  at  without  much  difficulty.  The  chaptera  and  sections  being  headed  with  lines 
of  indication.  We  can  only  hope  Mr.  Hardcastle  will  receive  that  measure  of  success 
to  which  the  amount  of  labour  which  he  has  evidently  bestowed  upon  the  work  entitles 
him," — Law  Times, 

"Its  method  and  object  are  excellent,  and  it  appears  to  be  the  fruit  of  much  careful 
study." — Daily  News, 

In  one  thick  volnmc,  Sva,  1873, 

THE  LAW  AND  PRACTICE  IN  BANKRUPTCY ; 

Comprising  thfe  Bankruptcy  Act,  1869  ;  the  Debtors  Act,  1860  ;  the  Insolvent  Debtors 
and  Bankruptcy  Repeal  Act,  1869  ;  together  with  the  General  Rules  and  Orden 
in  Bankruptcy,  at  Common  Law  and  in  the  County  Courts ; 

With  the  Praotice  on  Prooednre  to  Adjndioation,  Procedtire 

to  Liquidatioxiy  Procedtire  to  Composildoni  and  ]^ocedare 

under  Debtors'  Stunmonfly  Scales  of  Costs  and 

of  Allowance  to  Witnesses. 

Copious  Notes,  References,  and  a  very  full  Index.  Second  Edition.  By  Hxnky  Phiup 
Roche  and  William  Hazutt^  Barristers-at-Law,  and  Registrars  of  the  Court 
of  Bankruptcy. 
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VtgnKB  *  EATHB8,  BSU  TAB]>«  TSXPLB  BA&. 


Third  Edition,  in  8yo.,  1&76,  pripe  25/.,  cloth. 


PROBATE,  LEGACY,  AND  SUCCESSION  DUTIES. 

COMPRISING  THE 

36  GEO.  III.,  Cap.  52 ;  45  GEO.  III.,  Cap.  28 ;  55  GEO.  III.,  Cap.  184 ; 

AND  i6  &  17  VICT.,  Cap.  51 ; 

WITH  AN  INTRODUCTION,  COPIOUS  NOTES,  AND  REFERENCES 

To  all  the  Decided  Cases  in  En^nd,  Scotland,  and  Ireland; 
AH  APPENDIX  OP  STATUTES,  TABLES,  AVO  A  PUUi.  nTDEZ. 

By   ALFRED    HANSON, 

OF  THB  MIDDLE  TEMPLE,    ESQ.,   BARRISTER-AT-LAW  ; 
COMPTROLLER    OF     LEGACY    AND     SUCCESSION     DUTIES. 

INCORPORATING  THE  CASES  TO  MICHAELMAS  SITTINGS,  1876. 

"  It  is  the  only  complete  book  upon  a  subject  of  great  importance. 

"  Mr.  Hanson  is  peculiarly  qualified  to  be  the  adviser  at  such  a  time.  Hence  a  volume 
without  a  rival." — Law  Times.' 

"  His  book  is  in  itself  a  most  useful  one ;  its  author  knows  every  in  and  out  of  the 
subject,  and  has  presented  the  whole  in  a  form  easily  and  readily  handled,  and  with  good 
arrangement  and  clear  exposition." — Solicitor^  Journal, 

In  royal  8vo.,  1877,  price  lOr.,  doth, 
LES  HOSPICES  DE  PARIS  ET  DE  LONDRES. 


THE  CASE  OF  LORD  HENRY  SEYMOUR'S  WILL 

(WALLACE  V.  THE  ATTORNEY^ENERAL). 

Reported  by  FREDERICK  WAYMOUTH  GIBBS,  C.B.,  Barrister-at-Law, 

late  Fellow  of  Trinity  College,  Cambridge. 

In  preparation,  and  to  be  published  immediately  new  Rules  are  issued, 

CORNER'S    GROWN    PRACTICE: 

Being  the  Practice  of  the  Crown  Side  of  the  Queen's  Bench  Division  of  the  High  Court 
of  Justice ;  with  an  Appendix  of  Rules,  Forms,  Scale  of  Costs  and  Allowances,  &c. 

SECOND   EDITION. 
By  FREDERICK  H.  SHORT,  of  the  Crown  Office,  and  R  L.  LOVELAND, 

0/  the  Inner  Temple,  BarrisUr-at'Laiw,  EdiUr  of  **  Kelyng'e  Cmm  Cases,**  and 
"  HalVs  Essay  o*  ike  Rights  of  the  Crtmn  m  the  Sea  Shore." 


In  8vo.,  1867,  price  idr.,  cloth, 

THE   OHAKITABLE   TRUSTS  ACTS,   1853,   1855,   1860; 

TEE  OHABITT*  OOICHISSIONEBS  JURISDIOTIOV  AOT,  1862; 
THE  KOHAK  OATHOLIO  OHASITIES  A0T8 : 

Together  with  a  Collection  of  Statutes  relating  to  or  affecting  Charities,  including  the 
Mortmain  Acts,  Notes  of  Cases  from  1853  to  the  present  time,  Forms  of  Decla- 
rations of  Trust,  Conditions  of  Sale,  and  Conveyance  of  Charity  Land,  and  a 
very  copious  Index.    Second  Edition. 

By  Hugh  Cooks  and  R  G.  Harwood,  of  the  Charity  Commisuon. 


"  Charities  are  so  oumerous,  so  many  persons  are 
directly  or  indiredly  interested  in  them,  they  ai«  so 
much  abused,  and  there  is  such  a  growing  desire  to 
rectify  those  abused  and  to  call  in  the  aid  of  die 
commissioners  for  a  more  beneficial  application  of 
their  funds  and  we  are  not  surprised  to  receive  a 


second  edition  of  a  collection  of  all  die  statutes  that 
regulate  them,  admirably  aanoteted  by  two  such 
competent  editors  as  ^essrs.  Cooke  and  Harwood* 
whose  official  ezpetienee  peeuUaily  qualifies  thaai 
for  the  task."— Ztfw  Titmes, 


•fXVmi  *  HATHB8,  BILL  TASD,  nXPLB  SAS. 
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In  one  volume,  rojal  8vo.,  1877,  price  jor.,  cloth, 

THE  DOCTRINES  AND  PRINCIPLES  OF 
THE  LAW  OF  INJUNCTIONS. 

By    WILLIAM    JOYCE, 

OF     LINCOLN'S     INN,     B  A  R  R  I  STER-AT-L  A  W. 


"Mr.  Joyce,  whose  learned  and  exhaustive  work  on  'The  Law  and  Practice  of  Injunctions/  has 
gained  such  a  deservedly  hi^h  reputation  in  the  Arofession,  now  brings  out  a  valuable  companion  volume 
00  the '  Doctrines  and  Prinaples '  of  this  important  brandi  of  the  Law.  In  the  present  work  the  Law  is 
enunciated  in  its  abstract  rather  than  its  concrete  form,  as  few  cases  as  possible  being  cited ;  while  at  the 
same  time  no  statement  of  a  principle  is  made  unsupported  by  a  decision,  and  for  the  most  part  the  very 
language  of  the  Courts  has  been  adhered  to.  Written  as  it  is  by  so  acknowledged  a  master  of  his  subject, 
ana  with  the  conscientious  carefulness  that  might  be  expected  from  him,  this  work  cannot  fail  to  prove  of 
the  greatest  assistance  alike  to  the  Student — who  wants  to  grasp  principles  freed  from  their  superincum- 
bent details— and  to  the  Practitioner,  who  wants  to  refresh  his  memory  on  points  of  Doctrine  amidst  the 
oppressive  detaUs  of  professional  work."— ^^ow  Maganme  and  Xnntw. 

BY  THE  SAME  AUTHOR, 
In  two  volumes,  royal  8vo.,  1872,  price  70;.,  doth, 

THE  LAW  AND  PRACTICE  OF  INJUNCTIONS. 

BMBRACINO  ALL  THB  SUBJECTS  IN  WHICH 

COURTS   OF  EQUITY  AND  COMMON    LAW 

HAVE  JURISDICTION. 

By   WILLIAM    JOYCE, 

OP    LINCOLN'S    INN,  fiARRISTER-AT-LAW. 


KBvnsws. 


"A  work  whidi  aims  at  being  so  absolutely 
oomplete,  as  that  of  Mr.  Joyce  upon  a  subject 
whioi  is  of  almost  perpetual  recurrence  in  the 
G>urts,  cannot  fail  to  oe  a  welcome  offering  to  the 
profession  and.  doubtless  it  will  be  well  received 
and  largely  used,  for  it  is  as  absolutely  complete  as 
it  aims  at  being.  ....  This  work  is,  therefore, 
eminently  a  work  for  the  ptactitioner,  being  full  of 
practical  utility  in  every  page,  and  every  sentence, 
of  it We  have  to^  congratulate  the  pro- 
fession on  this  new  acquisition  to  a  digest  of  the 
law,  and  die  author  on  his  production  of  a  work  of 
permanent  utility  and  fame." — Law  Ma^asing 
and  Rtvina. 

"  Mr.  Joyce  has  produced  not  a  treatise  but  a 
complete  and  compendious  exposition  of  the  Law 
and  Practice  of  Injunctions  both  in  equity  and  com- 
mon law. 

"  Part  in.  is  devoted  to  the  practice  of  the 
Courts.  Contain*  an  amount  0/  vainabU  and 
toehnicai  mat  tor  nowkore  ols*  colucttd. 


a< 


From  these  remarks  it  will  be  sufficiently  per- 
ceived what  elaborate  and  painstaking  industry,  as 
well  as  legal  knowledge  and  ability,  has  been 
necessary  in  the  compilation  of  Mr.  Joyce's  work. 
No  labour  has  been  spared  to  save  the  practitioner 
labour,  and  no  research  has  been  omitted  which 
could  tend  towards  the  elucidatipn  and  exemplifi- 
cation of  the  general  principles  of  the  Law  and 
Practice  of  Injunctions."— Zr«w  Jommai, 


fi 


He  does  not  attempt  to  ^o  an  inch  beyond  that 
for  which  he  has  express  written  authority  ;  he  al- 
lows the  cases  to  speak,  and  does  not  speak  for  them. 

"  The  work  is  wmething  more  than  a  treatise  on 
the  Law  of  Injunctions.  It  gives  us  the  general 
law  on  almost  ever^  subject  to  which  the  process  of 
injunction  is  applicable.  Not  only  English,  but 
American  decisions  are  dted.  the  aggregate  number 
^ing  3,500,  and  the  statutes  cited  t6o,  whilst  the 
index  is,  we  think,  the  most  elaborate  we  have  ever 
seen— occupying  nearly  aoo  pages.  The  work  is 
probably  entirely  exhaustive.  — Law  Timos. 


"  This  work,  considered  either  as  to  its 
complete  and  exhaustive  treatise  both 


as 


matter  or  manner  of  execution,  is  no  ordinary  work.  It  is  a 
to  the  law  and  the  practice  of  granting  injunctionj.  It  must 
supersede  all  other  works  on  the  subject.  The  terse  statement  of  the  practice  will  be  found  of  incalculable 
value.  We  know  of  no  book  as  suitable  to  supply  a  knowledge  of  the  law  of  injunctions  to  our  common 
law  fHends  as  Mr.  Joyce's  exhaustive  work.  It  is  alike  indispensable  to  members  of  the  Common  Law 
and  Equity  Bars.  Mr.  Joyce's  great  work  would  be  a  casket  without  a  key  unless  accompanied  by  a  good 
index.  His  index  is  very  full  and  well  arranged.  We  feel  ttiat  this  work  is  destined  to  take  its  place 
as  a  standard  text-book,  and  tAo  text-book  on  the  particular  subject  of  which  it  treats.  The  author 
deserves  great  credit  for  the  very  great  labour  bestowed  upon  it.  The  publishers,  as  usval,  have  acquitted 
themselves  in  a  manner  deserving  of  the  high  reputation  they  bear." — Canada  Lam  Jfonrnai, 


C  o. 
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HIGGINS'S  DIGEST   OF  PATENT  GASES. 


'Price  2 1  J., 

A  DIGEST    OF    THE    EEPOETED    OASES 

RELATING   TO  THE 

LAW   AND    PRACTICE   OF 

LEHERS  PATENT  FOR  INVENTIONS, 

Decided  from  the  ptusing  of  the  Statute  of  Monopolies  to  the  present  tinie  ; 

Together  with  an  Appendix,  giving  the  Reported  Cases  from  June  1875  t®  March  1880, 

as  also  some  Cases  not  reported  elsewhere. 

By   clement    HIGGINS.    M.A.,  F.C.S.. 

OF  THE   INNRK    TBMPLE,   BARRISTER-AT-LAW. 


**  Mr.  Uiggins's  work  will  be  useful  as  a  work  of  reference.  Upwards  of  700  cases  are  digested :  and, 
besides  a  table  of  contents,  there  is  a  full  index  to  the  subject-matter ;  and  that  index,  which  greatly 
enhances  the  value  of  the  book,  must  have  cost  the  author  much  time,  labour  and  thought." — Law  7^mmml. 

"  '  This  is  essentially,'  says  Mr.  Higgins  in  his  preface,  '  a  book  of  reference.'  It  remains  to  dc  added 
whether  the  compilation  is  reliable  and  exhaustive.  It  is  only  fair  to  say  that  we  think  it  is ;  and  we  will 
add,  that  the  arrangement  of  subject-matter  (chronolo^cal  under  each  heading,  the  date,  and  double  or 
even  treble  references  being  appended  to  every  decisionTand  the  neat  and  carefully-executeid  index  (which 
is  decidedly  above  the  average),  are  such  as  no  reader  of  '  essentially  a  book  of  reference  *  could  quarrel 
with."— kJ^/iiciV^rj'  youmat, 

"  On  the  whole  Mr.  Higgins's  work  has  been  well  accomplished.  It  has  ably  fulfilled  its  object  by 
supplying  a  reliable  and  authentic  summary  of  die  reported  patent  law  cases  decided  in  English  courts  of 
law  and  equity,  while  presenting  a  complete  history  of  legal  doctrine  on  the  points  of  law  and  practice 
relating  to  its  subject.  —  Irish  Law  Ttmes, 

**  Mr.  Higgins  has,  with  wonderful  and  auurate  research,  produced  a  work  which  is  much  needed*  since 
M*e  have  no  collection  of  patent  cases  which  does  not  terminate  years  ago.  We  consider,  too,  if  an  inventor 
furnishes  himself  with  this  Digest  and  a  little  treatise  on  the  law  of  patents,  he  will  be  able  to  be  as  much 
his  own  patent  lawyer  as  it  is  safe  to  be." — Scientific  and  Literary  Review. 

*'  Mr.  Higgins's  object  has  been  to  supply  a  reliable  and  exhaustive  summary  of  the  reported  patent  cases 
decided  in  English  courts  of  law  and  e(}uity,  and  this  object  he  appears  to  have  attained.  The  classifica* 
tion  is  excellent,  being,  as  Mr.  Hig^ms  very  truly  remarks,  that  which  naturallv  suggests  itself  from 
the  practical  working  of  patent  law  rights.  The  lucid  style  in  which  Mr.  Higgins  has  written  his  Digest 
will  not  fail  to  recommend  it  to  all  who  may  consult  his  book ;  and  the  very  copious  index,  together  with 
the  table  of  cases,  will  render  the  work  especially  valuable  to  professional  men."— A/MMtf  yourtuU. 

**  The  appearance  of  Mr.  Higgins's  Digest  is  exceedinf;ly  opportune.  The  plan  of  the  work  is  definite 
and  simple.  We  consider  that  Mr.  Higgins,  in  the  production  of  this  work,  has  met  a  long -felt  demand.  Not 
merely  the  legal  profession  and  patent  agents,  but  patentees,  actual  or  intending  inventors,  manufacturer*, 
and  their  scientific  advisers  will  find  the  Digest  an  invaluable  book  of  reference." — Chemical  News. 

**  The  arrangement  and  condensation  of  the  main  principles  and  facts  of  the  cases  here  digested  render 
the  work  invaluable  in  the  way  of  reference." — Standard. 

"The  work  constitutes  a  step  in  the  right  direction,  and  it  is  likely  to  prove  of  much  service  as  a  guide, 
a  by  no  means  immaterial  pomt  in  its  favour  being  that  it  includes  a  number  of  comparatively  recent 
cases." — Engineer. 

"  From  these  decij»ions  the  state  of  the  law  upon  any  point  connected  with  patents  may  be  deduced. 
In  fine,  we  must  pronounce  the  book  as  invaluable  to  all  whom  it  may  coaixm,**'-^itarterljt  ycttmml  ^ 
Science. 


In  8vo.,  price  6j.,  sewed, 

A  DIGEST  OF  THE    REPORTED  CASES 

RELATING    TO  THE 

LAW  AND  PRACTICE  OF  LETTERS  PATENT  FOR  INVENTIONS 

DECIDED 

BETWEEN  JUNE  1875,  and  MARCH  1880: 

TOGETHER  WITH 

SOME     UNREPORTED     CASES. 

FORMING 

AN    APPENDIX     JO    DIGEST    OF    PATENT    CASES. 

By    clement     HIGGINS, 

DARRISTEK-A  r-I.AW, 


In  8vo.,  price  25/.,  cloth, 

THE   LAW  OF  COMPENSATION 

FOR  IjAINTDS,  houses,  &c.. 

Under  the  Lands  Clauses,  Railways  Clauses  Consolidation  and  Metropolitan  Acts, 

THE  ARTIZANS  &  LABORERS'  DWELLINGS  IMPROVEMENT  ACT,  1875. 

WITH  A  FULL  COLLECTION  OF  FORMS  AND  PRECEDENTS, 
Mtuh  enlarged^  with  many  additional  Forms,  including  Precedents  of  Bills  of  Costs, 

By   eyre    LLOYD,    of  the   Inner  Temple,    Barrister-at-Law. 

"  A/ourth  edition  of  Mr.  LhyeTs  valuabU  treatise  has  just  been  published  Few  branches  0/ the  latv 
Mffect  so  many  atutsuch  important  interests  as  that  which  gives  to  private  tndixtiduals  compensation/or 
property  compnlsorilf  tahtn  for  the  purpose  of  public  improvements.  The  questions  which,  arise  under 
the  different  Acts  of  Parliament  now  in  force  are  very  numerous  and  diJjUultf  and  a  collection  oj  decided 
eaus  epitomised  and  well  arranged,  as  they  are  in  Mr.  Lloyd's  wo^k,  cannot  fatl  to  be  a  welcome 
addition  to  the  library  of  all  who  are  interested  in  landed  property ,  whether  as  owners^  land  agents, 
public  ojicen  or  solicitors. "-"hLiDUiSj}  Countibs  Hbrald. 

"  It  is  with  much  gratification  that  we  have  to  satisfactory  it   appears   to  us  in  every  point  of 

express  our  unhesitating  opinion  that  Mr.  Lloyd's  I   view — comprehensive  in  its  scope,  exhaustive  in  its 

treatise  will  prove  thoroughly  satisfactory  to  the  treatment,  sound  in  its  exposition.'* — Irish  Law 

profession,  and  to  the  public  at  large.    Thoroughly  |    Times. 

"  In  providing  the  legal  prof ession  with  a  booh  which  contains  the  decisions  of  the  Courts  of  Law  and 
Equity  upon  the  various  statutes  relating  to  the  Law  of  Compensation^  Mr.  eyre  Lloyd  has  long  since 
left  ail  competitors  in  the  distance,  and  his  book  may  now  be  considered  the  standard  work  upon  the 
subtect.  The  plan  of  Mr.  Lloyds  book  is  ^eneraUv  known,  and  its  lucidity  is  i^preciated;  the  present 
futte  fulfils  all  the  promises  of  the  preceditig  editions,  and  contains  in  addition  to  other  matter  a  com- 
plete set  of  Jorms  under  the  Artisans  astd  I  abourers  Act,  1875,  and  specimens  of  ^itts  t>f  Costs,  which 
wUl  be  found  a  novel  feature,  extremely  useful  to  legal  practUionen.** — ^Justich  of  thk  Pback. 

"  The  work  is  one  of  great  value.    It  deals  with  of  the  compensation.     All  the  statutes  bearing  on 

a  complicated  and  difficult  branch  of  the  law,  and  it  the  subject  have  been  collated,  all  the  law  on  the 

deals  with  it  exhaustively.    It  is  not  merely  a  com-  '  subject  collected,  and  fhe  decisions  conveniently 

piUtion  or  collection  of  the  statutes  bearing  on  the  '  arranged.    With  this  comprehensiveness  of  scope 

subject,    with   occasional   notes   and    references.  ,  is  united  a  clear  statement  of  principles,  and  prac- 

Rather  it  may  be  described  as  a  comprehensive  tical  handling  of  the  points  which  are  likely  to  be 

treatise  on,  and  digest  of,  the  law  relating  to  the  contested,  and  espeoally  of  those  in  which  the 

compulsory  actjuisition  and  purchase  of  land  by  decisions  are  opposed  or  differently  understood."— 

pubuc  companies  and  municipal  and  other  local  Local  Government  Chronicle. 

authorities,  and  the  different  modes  of  assessment  , 

In  %7fo.,  price  js,,  clotli^ 

THE   SUCCESSION  LAWS  OF 
CHRISTIAN  COUNTRIES, 

WITH   SPECIAL  REFERENCE  TO 

THE  LAW  OF  PRIMOGENITURE   AS  IT   EXISTS 

IN  ENGLAND. 
By    EYRE    LLOYD,    B.A., 

OF     THE     INNER     TEMPLE,     BARRISTE  R-A  T-L  A  W. 

Author  of  **  The  Law  of  Compensation  under  the  Lands  Clauses  Consolidation 


exist 

which 

Fall  Mall  Gakette. 

"Mr.  Eyre  Lloyd  compresses  into  little  more  than  eighty  pages  a  considerable  amount  of  matter  both 
valuable  and  interesting:  and  his  quotations  from  Diplomatic  Reports  hy  the  present  Lord  Lytton,  and 
other  distinguished  public  servants,  throw  a  picturesque  light  on  a  narrative  much  of  which  is  necessarily 
dry  reading.  We  can  confidently  recommend  Mr.  Eyre  Lloyd's  new  work  as  one  of  great  practical 
utility,  if,  indeed,  it  be  not  unique  in  our  language,  as  a  book  of  reference  on  Foreign  Succession  Laws." 
— Law  Magasine  and  Review. 

"  Mr.  I:.yre  Lloyd  has  composed  a  useful  and  interesting  abstract  of  the  laws  on  the  subject  of  succes- 
sion to  property  in  Christian  countries,  with  especial  reference  to  the  law  of  primogeniture  in  England." 
'Saturday  Revtew.  ... 

"This  Is  a  very  useful  little  handy  book  on  foreign  succession  laws.  It  oontatns  in  an  eiutomised 
form  information  which  would  have  to  be  sought  for  through  a  great  numner  ot  scattered  authorities  and 
foreign  law  treatises,  and  will  be  found  of  great  value  to  the  lawyer,  the  writer,  and  the  political 
iXxk^cvX.**— Standard. 


In  one  ▼olume,  royal  8vo.,  price  301.,  doth, 

CASES  &  OPINIONS  ON  CONSTITUTIONAL  LAW, 

AND   VARIOUS   POINTS   OF   ENGLISH  JURISPRUDENCE. 

Collected  and  Digested  from  Official  Documents  and  other  Sources ;  with  Notes.  By 
William  Forsyth,  M.A„  M.P.,  Q.C.,  Standing  Counsel  to  the  Secretary  of 
State  in  Council  of  India,  Author  of  "  Hortensius,"  •«  HUtory  of  Trial  by 
Jury,"  "  Life  of  Cicero,"  etc,  late  Fellow  of  Trinity  College,  Cambridge. 

From  the  OONTBISPOBART  RBTIBW. 
"We  caimot  but  regard  with  interest  a  book 
w^ich,  within  moderate  compass,  presents  us  with 
the  opinions  or  r*s*onsa  of  such  Uwyers  auul  states- 
men as  Somers,  Holt,  Hardwicke,  Mansfield,  and, 
to  come  down  to  our  own  day,  Lyndhurst,  Abinger, 
Denman,  Cranworth,  Campbcdl,  Sl  Leonards, 
Westbury,  Chelmsford,  Cockbum,  Cairns,  and  the 
present  Lord  Chancellor  Hatherley.  At  the  end  of 
each  chapter  of  the  'Cases  and  Opinions,'  Mr. 
Forsyth  has  added  notes  of  his  own,  containing  a 
most  excellent  summary  of  all  the  law  bearing  on 
that  branch  of  his  subject  to  which  the  '  Opinions ' 
refer." 

From  the  LAW  ICAaAZINlI  and  LAW 
BBViaw. 

"  Mr.  Forsyth  has  largely  and  beneficially  added 
to  our  legal  stores.  H  is  work  may  be  regarded  as  in 
some  sense  a  continuation  of  '  Chalmers's  Opinions 
of  Eminent  Lawyers.'  .   .  .    The  constitutional 


relations  between  England  and  her  colonies 
becoming  every  day  of  more  importance.  The 
work  of  Mr.  Forsyw  will  do  more  to  make  these 
relations  perfectly  dear  than  any  which  has  yet 
appeared.  Henceforth  it  will  be  die  standard  work 
Of  reference  in  a  variety  of  quesdoos  which  are 
constantly  presenting  themselves  for  solution  both 
here  and  in  our  colonies." 

From  the  LAW  7IMBS. 
"This  one  volume  of  560  pages  or  thereabouts 
is  a  perfect  storehouse  of  law  not  readily  to^  be 
found  elsewhere,  and  the  more  useful  because  it  is 
not  abstract  law,  but  the  application  of  principles 
to  particular  cases.  Mr.  Forsyth's  plan  is  that  of 
classification.  He  collects  in  separate  chapters  a 
variety  of  opinions  bearing  upon  separate  branches 
of  the  law.  .  .  .  This  is  a  book  to  be  read,  and 
therefore  we  recommend  it  not  to  all  lawyers  only, 
but  to  every  law  student.  The  editor's  own  notes 
are  not  the  least  Tslaable  portion  of  the  volume." 


In  one  thick  volome,  8vo.,  1869,  price  32/.,  doth, 

THE  LAW  OF  RAILWAY  COMPANIES. 

Comprising  the  Companies  Clauses,  the  Lands  Clauses,  the  Railways  Claoses  Consoli- 
dation Acts,  the  Railway  Companies  Act,  1867,  and  the  Regulation  of  Railways 
Act,  1868  ;  with  Notes  of  Cases  on  all  the  Sections,  brought  down  to  the  end  of 
the  year  1868  ;  together  with  an  Appendix  giving  all  the  other  material  Acts 
relating  to  Railways,  and  the  Standing  Orders  of  the  Houses  of  Lords  and 
Commons  ;  and  a  copious  Index.  By  Henry  Godefroi,  of  Lincoln's  Inn,  and 
John  Shortt,  of  the  Middle  Temple,  Barristers-at-Law. 

"  The  title  of  this  book  b   the   best  possible  form.  .  .  .  We  believe  that  we  have  said  enough 

explanation  of  its  contents.      Here  we  have  all  the  to  show  that  this  book  will  prove  to  be  of  pre- 

statutes  affecting  Railway  Companies,  with   the  eminent  value  to  practitioners,  both  before  Partia- 

standing  orders  of  Parliament,  in  a  volume  exqui-  mentary  committees  and  in  the  Courts  of  Law  and 

sitely  printed,  and  of  most  convenient  sise  and  Equity." — Lmw  y^umai. 


In  8to.,  price  zs,  6d., 

MORIARTY  ON  PERSONATION  AND  DISPUTED  IDENTITY 

AND  THEIR  TESTS. 


In  a  handy  volume,  crown  8vo.,   1870,  price   lOr.  6^.,  cloth, 

THE    LAW    OF    SALVAGE, 

As  administered  in  the  High  Court  of  Admiralty  and  the  County  Courts ;  with  the 
Principal  Authorities,  English  and  American,  brought  down  to  the  present  time  ; 
and  an  Appendix,  containing  Statutes,  Forms,  Table  of  Fees,  etc  By  Edwyn 
JONKS,  of  Gray's  Inn,  Barrister-at-LAW. 

is  a  complete  guide,  and  is  full  of  information 
"   ,hi 


*'  This  book  will  be  of  infinite  service  to  lawyers 
practising  in  the  maritime  law  courts  and  to  those 
engaged  in  shippbg.    In  short,  Mr.  Jones's  book 


upon  all  phases  of  the  subject  tersely  and  deariy 
written. '*-->Z,nwy^tf/  Journal  «(f  Cotntmtrce, 


III  8vo.,  1867,  price  i/f  aewed, 

LlOtD'S  BONDS:  THEIR  NATURE  AND  USES. 

By  Henry  Jeffbrd  Tarrant,  of  the  Middle  Temple,  Barrister-at-Law. 
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In  Odavo^  iSjg^  price  ios,y  cloth^ 

THE  PBIRGIPLES  OF  BAMDPTGT. 

WITH    AN    APPENDIX, 

CONTAINIHG 

THE  GENBRAI.  KX7LX8  of  1870,  1871,  1873,  and  1878, 

Scale  of  Costs,  and  the  Bills  of  Sale  Act,  1878. 

BY 

EICHAED   EINGWOOD,  B.A., 

Of  the  Middle  Temple^  Esq,^  Barristers-Law ;  laU  Scholar  of  TVinity  College^  Dublin, 

**  Th«  author  of  this  convenient  handbook  sees  the  point  upon  which  we  insist  elsewheie  in  regard  to 

the  diief  aim  of  any  system  of  Bankruptcy  Law  which  should  deserve  the  title  of  National 

There  can  be  no  question  that  a  sound  measure  of  Reform  is  greatly  needed,  and  woukl  be  welcomed  by 
all  parties  in  the  United  Kingdom.  Pending  this  amendment  it  is  necessary  to  know  the  Law  as  it  is, 
and  those  who  have  to  deal  wioi  the  subject  m  any  of  its  practical  legal  aspects  will  do  well  to  consult 
Mr.  Ringwood's  unpretending  but  useful  volume/*— Z«iv  Marantu. 

**  Mr.  Ringwood  tells  us  in  his  preface  that  his  work  Is  diiefly  intended  for  students,  and  it  will  no 
doubt  be  useful  to  them.  On  the  other  hand,  the  'principles  of  bankruptcy'  are  not  dealt  with  by 
Mr.  Ringwood  in  the  way  we  expected  fmm  the  title  of  his  book,  which  is,  in  fact,  the  BankruDtcy  Act  of 
Z869  itself  arranged — no  doubt  at  considerable  labour— in  about  the  most  convenient  form  in  which  it  can 
be  presented  to  the  student  The  Table  of  Cases  is  carefully  prepared,  reference  being  made  in  each  case 
to  all  the  contemporary  law  reports.  Mr.  Ringwood  has  fairly  and  concisely  stated  the  new  and  the  old 
law  as  to  bills  of  sale,  and  as  to  the  rights  of  trustees  in  bankruptcy  in  connection  therewith." — Law  Time*. 

"  The  above  work  is  written  by  a  distinguished  scholar  of  Trinity  College,  Dublin.  Mr.  Ringwood 
has  chosen  a  most  difficult  and  unattractive  subject,  but  he  has  shown  sound  judgment  and  skill  in  the 
manner  in  which  he  has  executed  his  task.  His  book  does  not  profess  to  be  an  exhaustive  treatise  on 
bankruptcy  law,  yet  in  a  neat  and  compact  volume  we  have  a  vast  amount  of  well-digested  matter.  The 
reader  is  not  distracted  and  puzsled  by  having  a  long  list  of  cases  flung  at  him  at  the  end  of  each  page,  as 
the  general  effect  of  the  law  is  stated  in  a  few  well-selected  sentences,  and  a  reference  given  to  the  Inding 
decisions  only  on  the  subject.  ....  An  excellent  index,  and  a  table  of  cases,  where  references  to  fouir 
sets  of  contemporary  reports  may  be  seen  at  a  g^ce,  show  the  industry  and  care  with  which  the  work 
has  been  done." — Daily  Pa^, 

__ • ___^ • 

Just  published^  in  royal  izmo,^  price  i^.yCloth^ 

A 

CONCISE     TKEATISE 

UPON 

THE  LAW  OF  BANKRUPTCY. 

WITH    AN    APPENDIX, 

CONTAINING 

THS    BANKBUFTCY    ACT»    1808;    GSNERAIi   BITIiES   OF    1870, 

1871,  1878,  AUD  1878 ; 

Forms  of  1870  and  1871 ;    Scale  of  Costs ;   the  Debtors  Act,  1869 ; 
Debtors  Act,  1878 ;  and  Bills  of  Sale  Act,  1878. 

BY 

EDWAED    T.    BALDWIN,    M.A., 

Of  the  Inner  Temple,  Barrister-at-Law. 

*'  Mr.  Baldwin  cannot  expect,  nor  indeed  does  he  appear  to  have  attempted,  to  supersede  the  exhaustive 
treatises  of  Williams  and  Robson,  but  he  has  succeeided  in  compiling  a  really  useful  compeadium  of  an 
exceedingly  dry  but  widely  important  department  of  the  Law,  which  will  be  found  a  convenient  manual 
for  the  merchant  as  well  as  the  lawyer.  .  .  .  Opposite  each  section  of  the  Act  of  1869,  is  a  marginal 
reference  to  the  page  of  the  treatise  in  which  the  subiect  matter  is  discussed,  and  facility  of  reference  is 
further  aided  by  an  Index  covering  fifty  pages  of  the  book." — Lam  Magatin*  and  Revis.i, 
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THX    LAW    OF    CORPOBATZON& 


^\    ^^    ^^~*  *   N 


In  one  volnme  of  One  Thonsand  Pages,  ro3ral  8vo.,  price  42X.,  doth, 
A     TREATISE    ON    THE    DOCTRINE    OF 

ULTRA  VIRES: 

BXXNC 

An  Investigation  of  the  Principles  which  Limit  the  Capacities,  Powers,  and  Liabilities  of 

Corporations, 

▲VD  MOBE  S8PKCXALLY  OT 

JOINT    STOCK    COMPANIES. 

SECOND  EDITION. 

By  SEWARD    BRICE,    M.A.,    LL.D.,   London, 

OJ  the  Intur  Temple^  Barrister-at'Law, 

REVIEWS. 

"De^t  Us  uHProminng  tmd  eabaiisHc  HtU,  and  ike  ttckmcal  tuUur*  •/  Us  tmtjed,  H  Mat  90 
mommemUd  ilael^  U  tktfr^€*Mi»H  that  a  second  edition,  is  called /or  tnihtn  three  veart /rem  tke/irst 
fstbUcation  ;  and  to  this  ctUl  Mr,  Brice  has  responded  with  the  present  volmme,  the  develefment  o/mhieh 
in  excess  of  its  predecessor  is  remarkable  even  in  the  annals  of  law  books.  Sixteen  hundred  new  easea 
have  been  introduced^  and,  instead  0/ Jive  hundred  pe^^  octavo,  the  treatise  now  occupies  a  thonsand 
very  much  larger  pages.  This  increase  in  bulk  is  partly  doe  to  the  incorporation  with  the  EngUsk  lam 
on  the  subject  ^  the  more  important  American  ana  Colonial  doctrines  and  decisions—a  course  which  wo 
think  Mr.  Brice  wise  in  adopting,  since  the  Judgments  of  American  trUmnals  are  constantly  becoming 
more  frequently  quoted  and  more  respectfully  considered  in  our  own  courts,  particularly  on  those  novel 
and  abstruse  poinU  of  law  for  which  it  is  difficult  to  find  direct  authority  in  English  reports.  In  the 
present  specutatme  tunes,  anything  relating  to  Joint-Stock  Companies  is  of  Public  importance,  and  the 
points  on  which  the  constitution  and  operation  of  these  bodies  are  affected  by  the  doctrine  of  Ultra  Vires 
are  fast  those  which  are  most  material  to  the  interests  of  the  shareholders  and  of  the  community  at  letr^. 

Some  of  the  much  dispute  questions  m  regard  to  corporations,  on  which  UpU  epinsom 

is  still  divided,  are  particularly  well  treated.  Thus  with  reference  to  the  authority  clasnud  by  the 
Courts  to  restrain  corporations  or  individuals  from  applying  to  Parliament  for  fresh  powers  in  breach 
of  their  express  agreements  or  in  derogation  of  private  rQhts,  Mr.  Brice  most  elaborately  and  ably 
reviews  the  conflicting  decisions  on  this  apparent  interference  with  the  rights  of  the  oubject,  which 
threatened  at  one  time  to  bring  the  Legislature  and  the  Courts  into  a  collision  stmilar  to  that  which 

followed  on  the  well-knoam  cau  of  Askiy  v.  IVhite Another  very  difficult  point  on  which 

Mr.  Bric/s  book  affords  full  and  valuable  information  is  as  to  tke  liability  of  Companies  on  contracts 
entered  into  before  their  format  ion  by  the  Promoters,  and  subsequently  ratified  or  adopted  by  the  Compeuntt 
and  as  to  the  claims  of  promoters  themseivesfor  services  rendered  to  the  inchoate  Company,  •  .  •  •  7%e 
chapter  on  the  liabilities  of  corporations  ex  delicto  for  fraud  and  other  torts  commitUd  by  their  agents 
within  the  region  of  their  authority  seems  to  us  remarkably  well  dotu,  reviewing  as  it  does  all  the  latest 

and  somewksU  contradictory  decisions  on  the  point. On  the  whole,  we  consider  Mr.  Brice's 

exhaustive  work  a  valuable  addition  to  the  literature  of  the  profession.— SAtXiRJik^  Rsrisw. 

**  The  doctrine  which  forms  the  subject  of  Mr.  ,    book  on  the  Law  of  Corporations.    Hd  has  gone 

Seward  Brice's  elaborate  and  exhaustive  work  is  a  1    far  towards  effecting  a  Digest  of  that  Law  in  its 

remarkable  instance  of  rapid  growth  in  modem  '   relation  to  the  Doctrine  of  Ultra  Vires,  and  the 

Jurispnidence.   His  book,  indead,  now  almost  oon-  I   second  edition  of  his  most  careful  and  comprehen- 

stitute^i  a  Digest  of  the  Law  of  Great  Britan  and  '    sive  work  may  be  commended  with  equal  confidence 

her  Colonies  and  of  the  United  States  on  the  Law  •  to  the  English,  the  American,  and  the  Colonial 
of  Corporations— a  subject  vast  enough  at  home.        Practitioner,  as  well  as  to  the  .Scientific  Jurist." — 

biit  even  more  so  beyond  the  Atlantic,  where  Cor-  J    Law  Magaowt  oMl  Beeitm. 

gorations  are  so  numerous  and  so  I»wcrful.     Mr.  -  It  U  the  law  of  Corporations  that  Mr.  Brice 

Reward  Bnce  relates  that  he  has  embodieda  refer-  ,^j,  ^f  ^^^  ^^^^ ^^  SS«^ly.  and  at  the  same 
ence  m  the  present  edition  to  about  1600  new  j^  ^  sdentificaUy,  than  any  woric  with  which 
S£iJ5"l**rrJSl  I^Ja^  w'  **  k*^/M^v  S?  a^  ac^SVedTlSt  the  lai  of  principal  and 
^^Tt  'L  ?*  "^'"^  ^^    IT    *  '**?y    ^"^^       «««»  :  and  Mr.  Brice  does  not  do  his  book>stice 

S^DlSL'th'Sl^v'r^JttnS^^^^^^^  1    S  giving  it  so  vague  a  tide.--!-. /o-nJ. 

pages.  The  question  what  is  and  what  is  not  Ultra  '  "  A  giiide  of  very  great  value.  Much  infonnadoa 
Viret  is  one  ot  very  great Umportance  in  xommercixd  on  a  diQcult  and  unattractive  subject  has  boen 
countries  like  Great  Britain  and  the  United  States.       collected  and  arranged  in  a  manner  which  will  be 

Mr.  Seward  Bria*  bus  dene  a  great  service  to  the  '  of  ^^reat  assistance  to  the  seeker  after  the  law  on  a 
eause  of  Gampanttive  Jurisprudence  by  his  new       point  involving  the  powers  of  a  company." — .' 
recension  of  wiiat  was  from  the  first  a  unique  text-       yonmrnl.     (Review  of  First  Edition  J 


''On  this  doctKne,  first  introduced  in  the  Common  Law  Courts  in  East  Anglian  Xailway  Co.  v. 
Eastern  CouttOes  Rnilway  Co.     Bricf  on  Ultra  Virbs  may  be  read  with  advantage.*'— 7t»«5fwr«i/ </ 
Lord  Justice  Bramwkll  in  the  Case  of  Eversked  v.  L.  &•  N.  ^.  Ry.  Co.    (L.  R.,  3  Q.  B.  Div.  14!.) 


tnvsirs  *  sAms,  bill  tabd,  timplb  bib. 
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Just  published,  Third  Edition,  in  royal  8to.,  1879,  price  $2s.,  cloth, 

THE  LAW  AND  PRACTICE  UNDER  THE  COMPANIES  ACTS 

1862,  1867,  1870,  and  1877; 

AND 

THE  LIFE  ASSURANCE  COMPANIES  ACTS, 

1870  to  1872. 

Containing  the  Statutes,  with  the  Rules,  Orders,  and  Forms  regulating  Proceedings  in 
the  Chancery  Division  of  the  High  Court  of  Justice,  and  full  Notes  of  the 
Decisions,  &c.,  &c.  By  H.  Burton  Buckley,  M.A.,  of  Lincoln's  Inn,  Barrister- 
at-Law,  and  Fellow  of  Christ's  College,  Cambridge. 


• 


This  work  forms  a  complete  Treatise  on  the  Law  relating  to  Joint  Stock 

Companies. 


*'  The  mere  arrangement  of  the  leading  cases  under  the  successive  sections  of  the  acts,  and  the  short 

explanation  of  their  effect,  are  of  great  use  in  saving  much  valuable  time,  which  would  be  otherwise  spent 

in  searching  the  different  digests ;  but  the  careful  manner  in  whieh  Mr.  Buckley  has  annotated  the  acts, 

and  placed  the  cases  referred  to  under  distinct  headings,  renders  his  work  particularly  useful  to  all  who 

are  required  to  advise  in  the  complications  in  which  the  shareholders  and  creditors  of  companies  frequently 

find  themselves  involved The  Index,  always  an  important  part  of  a  law  book,  is  full  and  well 

arramged." — Scottish  Journal  of  yMrisprudgMce, 


In  two  volumes,   royal  8vo.,   price  70;.,   cloth, 


THE    LAAAT 


RSLATING  TO 


SHIPMASTERS    AND    SEAMEN. 

THEIR  APPOINTMENT,   DUTIES,  POWERS,  RIGHTS, 

LIABILITIES  AND  REMEDIES. 

Bv  JOSEPH   KAY,  Esa.,  M.A.,  Q.C., 

OP  TKIN.  COLL.  CAMBRIDGB,  AND  OP  TMB  MORTHXRN  CISCUrr  ; 
SOLICITOR-GBMBRAL  OP  THE  COUNTY  PALATINB  OP  DUBHAM  ;    ONB  OP  THB  JUDGBS  OP  THB  COURT  OP 

RBCORD  POR  THB  KUMDRBD  OP  SALPORD ; 
AND  AUTHOR  OP  "  THB  SOCIAL  CONDITION  AND  BDUCATION  OP  THB  PBOPLB 

IN  BNGLAND  AND  BUROPB." 


REVIEWS    OF    THE    WORK. 


From  the  NAUTICAL  MAOAZINB,  July,  1876. 


"  It  is  rarely  that  we  find  a  book  fulfilling  the 
reqnirements  of  both  classes;  full  and  precise 
enough  for  the  lawyer,  and  at  the  same  time  intelli> 
gible  to  the  non-legal  undentanding.  Ytt  tht  two 
volumet  by  Mr,  Kay  on  tk*  law  relating  to  ship- 
mattert  and  stamen  will,  wo  ventur*  to  say,  bo  0/ 
oqual  servict  to  tho  captain,  the  lawyer,  and  the 
Consul,  in  their  respective  capacities,  and  even  of 


interest  to  the  public  generally,  written  as  it  is  in  a 
dear  and  interesting  style,  and  treating  of  a  subject 
of  such  vast  importance  as  the  rights  and  liabilities 
and  relative  duties  of  all,  passengers  included,  who- 
venture  upon  the  ocean ;  more  than  that,  we  think 
that  any  able-seaman  might  read  that  chapter  on 
the  crew  with  the  certainty  of  acquiring  a  clearer 
notion  of  his  own  position  on  board  ship. 


18  tnrSHS  *  HATVX8,  BUL  TABS,  XDIPU  IAS. 


THE  UW  REUTING  TO  SHIPMASTERS  AND  SEAMEN. 

REVIEWS  OF  THE  WORK-o<>"«*»'««t 

We    can  make  no  charge  of  redundancy  or      subject  of  the  delivenr  of  goods  by  the  master  giren 
omis«tion  against  our  author ;  but  if  we  were  called   I   priority  over  that  of  bills  of  lading  ;  the  logical 


upon  to  select  any  one  out  of  the  fifteen  parts  into 
whidi  the  two  volumes  are  divided  as  being  espe 
dally  valuable^  we  should  not  hesitate  to  choose 


sequence,  however,  of  these  matters  was  evidently 
sacrificed,  and  we  think  with  advantage  to  the 
author's  desire  for  unity  in  hb  above-mentioned 


that  numbered  three,  and  entitled  *  The  Voyage.'  |   chapters  on  '  The  Voyage.'    That  this  is  so  is  evi- 

Hicre  the  master  will  find  a  sucdnct  and  compen-  |   denced  by  the  fact  that  after  his  seventh  diapcer 

dious  statement  of  the  law  respecting  his  duties,  ,   on  the  latter  subject  he  has  left  a  blank  chapter 

general  and  pauticular,  with  regauid  to  the  ship  ancl  |   with  the  heading  of  the  former  and  a  reference 

Its  fi  eight  from  the  moment  when,  on  taking  com-  ant*.    *  The  power  of  the  master  to  bind  the  owner 

mandfhe  is  bound  to  look  to  the  seawoithiness of  by  his  personal  contracts,'  'Hypothecation,'  and 

tile  ship,  and  to  the  delivery  of  her  log  at  the  final  '  The  Crew,'  form  the  remainder  of  the  contents  of 

port  ot  destinatioa.     la  Part  IV.  his  duties  are  the  first  volume,  of  which  we  should  be  glad  to  have 

considered  with  respect  to  the  cargo,  this  bdng  a  |   made  more  mention,  but  it  is  obviously  impossible 

distinct  side  of  his  duplicate  character,  inasmuch  !   to  criticize  in  detail  a  work  in  which  the  bare  list  td 

as  he  is  agent  of  the  owner  of  the  cargo  just  as  |   dted  cases  occupies  forty-four  pages, 

much  as  the  owner  of  the  ship.  "  The  question  of  compulsory  pilotage  is  full  of 

"  Next  in  order  of  position  come  '  Bills  of  Lading '  |   difficulties,  which  are  well  summed  up  by  Mr.  Kay. 

and  ' Stoppage  in  Transitu.'    We  confess  that  on  I       "In  condusion,  we  can  heartily  congratulate 

first  perusal  we  were  somewhat  surprised  to  find  the  I    Mr.  Kay  upon  his  success." 

From  the  lilVEBPOOL  JOURNAL  OF  COMMERCB. 

'"TheLawrelating  to  Shipmasters  and  Seamen'  ,  work  being  enhanced  by  copious  appendices  and 
•—such  is  the  title  ofa  voluminous  and  important  index,  ana  bv  the  quotation  of  a  mass  of  authori- 
woric  which  has  just  been  issued  by  Messrs.  Stevens  ties.  .  .  .  Tm  wcrk  must  bt  an  mvabuJ^U  en* 
and  Haynes,  the  eminent  law  oublishers,  of  London.  ,  ta  the  skipewner,  •hipmasttr,  9rc0ntml  at  a  foreign 
The  author  is  Mr.  Joseph  Kay,  Q.C.,  and  while  ;  port.  The  language  is  clear  and  simple,  while  the 
treating  generally  of  the  law  rdating  to  shipmasters  legal  standing  of  the  author  is  a  suffident  guarantee 
and  seamen,  he  refers  more  particuTariy  to  their  ap-  that  he  writes  with  the  requisite  authority,  and 
pointment,  duties,  rights,  liabilities,  and  remedies,  i  that  the  cases  ouoted  by  him  are  dedsive  as  regards 
It  consists  of  two  large  volumes,  the  text  occupying  \  the  points  on  which  he  touches." 
nearly  twelve  hundred  ptiges,  and  the  value  of  the   ' 

From  the  LAW  JOURNAL. 

"The  author  teVs  us  that  for  ten  years  he  has  |  compile  a  guide  and  reference  book  for  masters,  ship 

been   engaged  upon  it.  .  .  .  Two  large   volumes  |  agents,  and  consuk.'    He  has  been  so  modest  as 

containing  zx8z  pages  of  text,  8x  pages  of  ap^n-  i  not  tu  add  lawyers  to  the  Ust  of  his  pupils;  but  ktM 

dices,  ^  pages  of  index,  and  upwards  of  x8oo  dted  t  vfork  wili,  we  tkimk,  be  welcomed  by  Uewyere  wh* 


cases,  attest  the  magnitude  ot  the  woric  designed      have  to  da  with  th^ping  trmntactwnt,  mbmatt  _ 
and  accomplished  by  Mr.  Kay.  ecrdialfy  tu  it  mndiubudly  will  be  by  thaee  wha 

"Mr.  Kay  says  that  he  has  'endeavoured  to  '  accufy  their  butinets  in  the  greeti  wtUere." 


In  crown  lamo.,  1876,  price  izr.,  doth, 

A.    theatis 


OK  THB 


LOCUS  STANDI  OF  PETITIONERS  AGAINST  PRIVATE  BILLS 

IN  PARLIAMENT. 


DR  SMETHURST,  Esq.,  of  Trinity  College, 
and  of  the  Inner  Temple,  Barrister-at-Law. 


By  JAMES  MELLOR  SMETHURST,  Esq.,  of  Trinity  College,  Cambridge,  M.A. 

aple. 


2  vols.  4to.,  1876-77.    5/.  5 J.,  calf. 
THE 

PRACTICAL  STATUTES  OF  NEW  ZEALAND. 

WITH  NOTES  AND  INDEX. 
Edited  by  G.  B.  Barton,  of  the  Middle  Temple,  Barrister-at-Law. 

THE  NEW  ZEALAND  JURIST  (NEW  SERIES).      ^  ~ 

JOURNAL  AND  LAW  REPORTS.    Published  Monthly. 

Edited  by  G.  B.  Barton,    Barrister-at-Law,   Dunedin,   New  Zealand. 

The  Reports  include  all  cases  of  importance  argued  and  determined  in  the  Court  of 
Appeal  of  New  Zealand,  and  in  the  Supreme  Court  in  its  various  Districts. 
THE  New  Zealand  Jurist  is  the  only  Legal  Journal  published  in  New  Zealand. 
Orders  for  the  "Jurist  "  will  be  received  by 

STEVENS  &  HAYNES,  BELL  YARD,  TEMPLE  BAR,  LONDON. 


nwnaB  *  baykwb,  bill  tabd,  tsxplb  bab. 
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In  one  thick  volume,  8vo.,  1875,  pnce  25/.,  doth, 

THE   PRINOIPLES   OF  THE  LAW  OF  RATING 

of  HEEEDITAMENTS  in  the  OOOUPATION  jof  COMPANIES. 

By  J.  H.  BALFOUR  BROWNE, 

O/iJk*  MiddU  TempU,  BarrisUr^-Law  ;  Registrar  to  the  Railway  CommissiontrM. 


"The  tables  and  toecimen  valuations  which  axe 
printed  in  an  appenolx  to  this  volume,  will  be  of 
great  service  to  tne  parish  authorities,  and  to  the 
legal  practitionen  who  may  have  to  deal  with  the 
rating  of  those  properties  which  are  in  the  occupa- 
tion (^Companies,  and  we  congratulate  Mr.  Browne 
on  the  production  of  a  clear  and  concise  book  of 
the  system  of  Company  Rating.    There  is  no  doubt 


that  such  a  work  is  much  needed,  and  we  are  sure 
that  all  those  who  are  interested  in,  or  have  to  do 
with  public  rating,  will  find  it  of  great  service. 
Much  credit  is  therefore  due  to  Mr.  Browne  for  his 
able  treatise — a  work  which  his  experience  as 
Registrar  of  the  Railway  Commission  peculiarly 
quiuified  him  to  undertake." — Law  Magauint, 


In  8vo.,  1875,  pnce  is,  6d.,  cloth, 

THE  LAW  OF  USAGES  and  CUSTOMS: 

a  IBractfcal  Hato  Ctact. 

By   J.   H.   BALFOUR    BROWNE, 

Of  tkt  MiddU  T«mpU,  Barrisier-ai*Lam  ;  Registrar  to  the  Railway  Commissioturs. 

"We  look  upon  this  treatise  as  a  valuable  addition  to  works  written  on  the  Science  of  Law."— C/wuu/a 
Law  yonrmal, 

**  As  a  tract  upon  a  very  troublesome  department  of  Law  it  is  admirable— the  {ninciples  laid  down  are 
sound,  the  illustrations  are  well  chosen,  and  the  decisions  and  dicta  are  harmonised  so  far  as  possible,  and 
distinguished  when  necessary.** — Irish  Law  Times. 

"  As  a  book  of  reference  we  know  of  none  so  comprehensive  dealing  with  this  particular  branch  of 

Common  Law In  this  way  the  book  is  invaluaole  to  the  practitioner." — Law  Magazine, 

»         '  ...  , 

In  one  Yolume,  8vo.,  1875,  price  i&f.,  cloth, 

THE  PRACTICE  BEFOBE  THE  EAILWAT  COMMISSIONEES 

UITDEB  THE  BEGULATION  OF  AAILWATS  A0T8, 1873  and  1874 ; 

With  the  Amended  General  Orders  of  the  Commissioners,  Schedule  of  Forms,  and  Table 
of  Fees :  together  with  the  Law  of  Undue  Preference,  the  Law  of  the  Jurisdiction 
of  the  Railway  Commissioners,  Notes  of  their  Decisions  and  Orders,  Precedents  of 
Forms  of  Applications,  Answers  and  Replies ;  and  Appendices  of  Statutes  and  Cases. 

By  J.  H.  BALFOUR  BROWNE, 

0/the  Middle  Temple^  Barrister<-at'Law,  and  Registrar  to  the  Railway  Commissioners. 

work  of  a  man  of  capable  legal  attainments,  and  by 
official  position  intimate  with  his  subject ;  and  we 
therefore  think  that  it  cannot  fail  to  meet  a  real  want 


"  Mr.  Browne's  book  is  handy  and  convenient  in 
form,  and  well  arranged  for  the  purposes  of  refer* 
ence;   its  treatment  of  the  subject  is  fully  and 
carefully  worked  out :  it  is,  so  far  as  we  have  been    ;    and  to  pnive  of  sennce  to  the  legal  profession  and 
able  to  test  it,  accurate  and  trustworthy.     It  is  the    i   the  public"— Xaw  Magatiau, 


In  8vo.,  1876,  price  7^.  6^.,  cloth, 

ON  THE  COMPULSOST  PUECHASE  of  the  UlTOERTAKINGS 

OF  OOHPAiriES  BT  OOSfOSATIOVS, 

And  the  Practice  in  Relation  to  the  Passage  of  Bills  for  Compulsory  Purchase  through 

Parliament     By  J.  H.  Balfour  Brqwne,  of  the  Middle  Temple,  Barrister-at-Law  ; 

Author  of  *•  The  Law  of  Rating,"  **  The  Law  of  Usages  and  Customs,**  &c,  Ac. 

*  Thb  is  a  work  of  considerable  importance  to  all 
Municipal  Corporations,  and  it  is  hardly  too  much  to 
say  that  every  member  of  these  bodies  should  have 


a  copy  by  him  for  constant  reference.  Probably  at 
no  very  distant  date  the  property  of  all  the  existing 
gas  and  water  companies  wul  pass  under  mumcipu 
control,  and  therefore  it  is  exceedingly  desirable 
that  the  principles  and  conditions  under  which  such 
transfers  ought  to  be  made  should  be  clearly  under- 
stood. This  task  is  made  easy  by  the  present  volume. 
The  stimulus  for  the  publication  of  such  a  work 
was  given  by  the  action  of  the  Parliamentary 
Committee  which  last  Session  passed  the  preamble 
of  the  '  Stodcton  and  Middlesborough  Coriwrations 
Water  Bill.  1876.'  The  volume  accordingly  con- 
tains a  full  report  of  the  case  as  it  was  presented 


both  by  the  promoters  and  opponents,  and  as  this 
was  the  first  time  in  which  tne  principle  of  com- 
pulsory purchase  was  definitely  recognised,  there 
can  be  no  doubt  that  it  wiU  long  be  regarded  as  a 
leading  case.  As  a  matter  of  course,  many  inci- 
dental points  of  interest  arose  during  the  progress 
of  the  case.  Thus,  besides  the  main  question  of 
compulsory  purchase,  and  the  question  as  to  whether 
there  was  or  was  not  any  precedent  for  the  Bill,  the 
questions  of  water  compensations,  of  appeals  from 
one  Committee  to  another,  and  other  kindrsd  sub- 
jects were  discussed.  These  are  all  treated  at  length 
by  the  Author  in  the  body  of  the  work,  vhich  is 
thu9  a  complete  legal  compendium  on  tl  e  large 
subject  with  which  it  so  ably  deak." 


d  % 
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BTXVBira  it  BATHB8,  BILL  TABD,  TXKPLI  BAS. 


Now  ready,  in  8vo.,  1878,  price  df.,  cloth, 

THE  LAW  RELATING  TO  CHARITIES, 

Especially  with  Reference  to  the  Validity  and  Construction  of 

CHARITABLE  BEQUESTS  and  CONVEYANCES. 


BY 


FERDINAND  M.  WHITEFORD,  of  Lincoln's  Inn,  Barrister-at-Law, 

large  portion  of  the  text,  together  with  the  ex- 
planations pertineDt  to  them.  The  pfencrml  tcoor 
of  Mr.  Whiteford's  work  is  that  of  a  digest  of  Cases 
rather  than  «^  treatise,  a  feature,  however,  which 
will  not  diiBioish  its  usefulness  for  putpoaes  of 
reference."— £4Kv  Magtuufu  amd . 


"The  Law  relating  to  Charities  by  F.  M. 
Whiteford,  contains  a  brief  but  clear  exposition  of 
the  law  relating  to  a  class  of  bequests  in  which  the 
intentions  of  donors  are  often  frustrated  by  un- 
acquaintance  with  the  Statutory  provisions  on  the 
subject.     Decisions  in  reported  Cases  occupy  a 


In  8vo.,  1872,  price  Js.  6</.,  cloth, 

AN  EPITOME  AND  ANALYSIS 


OF 


SAVIGNY'8  TREATISE  ON  OBLIGATIONS  IN  ROMAN  UW. 

By  ARCHIBALD  BROWN,  M.A. 

Edin.  and  Oxon.  and  B.C.L.  Oxon.,  of  the  Middle  Temple,   Barrister-at-Law. 


"Mr.  Archibald  Brown  deserves  the  thanks 
of  all  interested  in  the  science  of  law,  whether 
as  a  study  or  a  practice,  for  his  edition  of 
Herr  von  Savigny's  great  work  on  'Obligations.' 
Mr.  Brown  has  undertaken  a  double  task — the 
translation  of  his  author,  and  the  analysis  of  his 
author's  matter.  That  he  has  succeeded  in  reducing 
the  bulk  of  the  original  will  be  seen  at  a  glance ; 
the  French  translation  consisting  of  two  volumes, 
with  some  five  hundred  pagea  apiece,  as  compared 
with  Mr.  Brown's  thin  volume  of  a  hundred  and 


fifty  pages.  At  the  same  tune  the  pith  of  Von 
Savignjrs  matter  seems  to  be  very  successfully  pre- 
served, nothing  which  might  be  useful  to  the 
Englisn  reader  being  apparently  omitted. 

The  new  edition  of  Savigny  will,  we  hope,  be 
extensively  read  and  referred  to  .by  English  lawyers. 
If  it  b  not,  it  will  not  be  the  fault  of  the  translator 
and  epitomiser.  Far  less  will  it  be  the  fault  of 
Savigny  himself,  whose  clear  definitions  and  aoct»- 
rate  tests  are  of  great  use  to  the  legal  practitkmer." 
—Law  ypitrmU. 


THE    ELEMENTS     OF    ROMAN    LAW. 

In  at6  pages  8vo.,  1875,  jnice  lor.,  doth, 

A  CONCISE   DIGEST  OF  THE    INSTITUTES 

OP 

GAIUS   AND   JUSTINIAN, 

IVith  copious  References  arranged  tn  Parallel  Columns^  also  Chronological  and 

Analytical  TcUfUs,  Lists  of  Lcews^  &»c.  ^c. 

Primarily  designed  for  the  Use  of  Students  preparing  for  Examination  at 

Oxford,  Cambridge,  and  the  Inns  of  Court. 

By   SEYMOUR  R    HARRIS,  B.C.L.,  M.A., 

OK    WORCSSTBR    COLLKGB,    OXKORD,     AND    TUB    INNBR    TBMPLB,    BARRISTBR-AT-lAW ; 
AUTHOR  OP  "  UNIVKRSrriBS  AND  LBGAX.  KDUCATION." 


**Afr,  //arris's  digest  ought  to  have  very  great  success  among  law  studtnts  both  in  the 
/nns  of  Court  and  the  Universities,  /{is  book  gives  evidence  of  praiseworthy  accuracy 
and  laborious  condensation'^ — Law  Journal. 

••  This  book  contains  ajummary  in  English  of  the  elements  of  Roman  Law  as  contained 
in  the  works  of  Gaius  and  Justinian,  and  is  so  arranged  that  th%  reader  can  at  once  see 
what  are  the  opinions  of  either  of  these  two  writers  on  each  point.  From  the  very  exact 
and  accurate  references  to  titles  and  sections  gn>en  he  can  at  once  refer  to  the  original 
writers,  7 he  concise  manner  in  which  Mr,  Harris  has  arranged  his  digest  will  render 
it  most  useful,  not  only  to  the  students  for  whom  it  was  originally  written^  but  also  to  those 
persons  who,  though  they  have  not  the  time  to  wade  through  the  larger  treatises  of  Postt^ 
Sanders,  Ortolan,  and  others,  yet  desire  to  obtain  some  kmnoledge  oj  Roman  LawJ^ — 
Oxford  and  Cambridge  Undergraduates'  Journal. 

•*  Mr.  /fart  is  deSen'cs  the  credit  of  hazing  produced  an  epitome  which  will  be  of  service 
to  those  numerous  students  who  have  no  time  or  sufficient  ability  to  analyse  the  /nstitutds  for 
themseives.*'^\.KW  TIMES. 
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For  the  Preliminary  Examinations  before  Entering  into  Articles  of  Clerkship 

to  Solicitors  under  the  Solicitors  Act,  1877. 

Now  ready,  in  a  handsome  4to.  volume,  with  Map  of  the  World,  price  10*.,  cloth, 

THE    STUDENTS'   REMINDER    AND    PUPILS'    HELP   IN 
PREPARING  FOR  A  PUBLIC  EXAMINATION. 

By    THOMAS    MARSH, 
Private  Tutor,  Author  of  an  **  English  Grammar,"  &c 

"  lu  these  days  of  competitive  examination  and  well-nigh  universal  education,  students  will  find  a 
useful  auxiliary  in  the^  'Student's  Reminder  and  Pupil*s  Help/  by  Thomas  Marsh,  which  gives  in  a 
concise  form  some  fruitful  information,  that,  just  because  it  is  elementary,  is  apt  to  be  momentarily 
forgotten."— TVbr  Graphic. 

**  We  welcome  this  compendium  with  great  pleasure  as  being  exactly  what  is  wanted  in  this  age  of 
competitive  examinations.  It  is  evidently  the  work  of  a  master  hand,  and  could  only  be  compiled  by  one 
thoroughly  experienced  in  the  work  of  teaching.  Mr.  Marsh  has  summarised  and  analysed  the  subjects 
required  for  the  preliminaty  examinations  of  law  students,  as  well  as  for  the  University  and  Civil  Service 
examinations.  He  has  paid  special  attention  to  mathematics,  but  the  compendium  also  includes  ancient 
and  modem  languages,  geography,  dictation,  ftc.  It  was  a  happy  idea  to  make  it  quarto  size,  and  the 
type  and  printing  are  clear  and  legible."— /ruA  L€tw  Times. 

**  This  remarkable  volume  might  almost  be  described  as  containing  a  little  of  everything,  and  any 
student  who  masters  its  contents  may  fairiy  regard  himself  as  standing  vrell  for  such  ordinary 
examinadons  as  he  may  be  called  upon  to  pass.  Mr.  Marsh  has  evidently  had  great  experience  in 
preparing  pupils  for  sudi  tests,  and  he  has  in  this  woric  brought  together  a  mass  of  leading  points  on  a 
variety  of  aubjects  for  their  assistance."— C>i(^  Prtts. 

Now  ready.  Second  Edition,  in  8vo.,  price  2ix.,  cloth, 

ENGLISH 

CONSTITUTIONAL    HISTORY. 

From  the  Teutonic  Invasion  to  the  Present  Time. 

BY 

T.  P.  TASWELL  LANGMEAD,  B.C.L., 

Of  Lincoln's  Inn,  Barrister-at-Law,  late  Tutor  on  Constitutional  Law  and  Legal 
History  to  the  Jbour  Inns  of  Court,  and  formerly  Vinerian  Scholar  in  the 

University  of  Oxford. 
Second  and  Enlarged  Edition,  revised  throughout,  and  in  many  parts  rewritten. 

Extracts  from  some  Reviews  of  the  First  Edition. 

*'  We  think  Mr.  Taswell'L.angmead  may  be  congratulated  upon  having  compiled  an 
elementary  work  of  conspicuous  merit" — Pall  Mall  Gazette, 

"  It  bears  marks  of  great  industry  on  the  part  of  the  compiler,  and  is  most  completely 
stocked  with  all  the  important  facts  in  the  Constitutional  History  of  England,  which  are 
detailed  with  much  conciseness  and  accuracy,  .  .  .  and  is  very  fulUand  clear." — Spectator, 

"  For  students  oi  history  we  do  not  know  any  work  which  we  could  more  thoroughly 
recommend." — Law  Times. 

*'  It  is  a  safe,  careful,  praiseworthy  digest  and  manual  of  all  constitutional  history  and 
law."— C7^Ar. 

"  For  conciseness,  comprehensiveness,  and  clearness,  we  do  not  know  of  a  better 
modem  book  than  Mr.  Taswell  Langmead's  *  English  Constitutional  History.' " — Notes 
and  Qiiertes. 

"The  volume  on  English  Constitutional  History,  by  Mr.  Taswell-Langmead,  is  exactly 
what  such  a  history  should  ht.** '-Standard. 

•*  As  a  text-book  for  students,  we  regard  it  as  an  exceptionally  able  and  complete 
work." — Law  journal. 

•*  Mr.  Taswell-Langmead  has  endeavoured  in  the  present  volume  to  bring  together 
all  the  most  prominent  features  in  the  Constitutional  History  of  England,  and  explain 
their  origin  and  development.  It  is  possible  to  gain  from  a  hundred  pages  of  Mr.  Lang- 
mead^s  work  a  knowledge  of  the  growth  and  progress  of  the  present  system,  which 
elsewhere  could  only  be  obtained  in  many  volumes.— /r/jA  Law  Times. 

**  Mr.  Taswell-Langmead  has  thoroughly  grasped  the  bearings  of  his  subject.  It  is, 
however,  in  dealing  with  that  chief  subject  of  constitutional  history — parliamentary 
government — that  the  work  exhibits  its  great  superiority  over  its  rivals." — Academy. 
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Fifth  Edition,  in  8yo.,  1880,  price  25^.,  cloth, 

THE  PRINCIPLES  OF  EQUITY. 

3|iuenlieli  for  tlie  ^^e  of  &tulient0  anb  tfie  ^vottftfilon. 

By  Edmund  H.  T.  Snell,  of  the  Middle  Temple,  Barrister-at-Law. 

FIFTH    EDITION, 

TO    "WHiioia:  IS  .a.D3Deiid 

AN  EPITOME  OF  THE  EQUIT7  PRACTICE. 

SECOND  EDITION. 

By  Archibald  Brown,  M.A.  Edin.  and  Oxon.,  and  B.C.L.  Oxon.,  of  the  Middle 
Temple,  Barrister-at-I^w  ;  Author  of  "  A  New  Law  Dictionary,"  "  An  Analysis 
of  Savigny  on  Obligations,"  and  the  "Law  of  Fixtures." 


REVIEWS. 

'*  Rarely  has  a  text-book  attained  more  complete  ard  rapid  success  than  Snell's  '  Principlei  of  Equity/ 
of  which  a  fifth  edition  has  just  been  issued."— Z,aw  Timet^ 

'*  Seldom  does  it  happen  that  a  work  secures  so  great  a  reputation  as  thb  book,  and  to  Mr.  Brown  is 

due  the  credit  of  keeping  it  up  with  the  times It  is  certainly  the  most  comprehensive  as  well  as 

the  best  work  on  Equity  Jurisprudence  in  existence." — Oxford  and  Cambridge  Undergraduates  y0urmai 

**  The  chamges  introduced  by  the  Judicature  Acts  have  been  well  and  fully  explained  by  the  present 
edition  of  Mr.  Snell's  treatise,  and  everything  necessary  in  the  way  of  revision  has  been  consdendously 
accomi^ished.    We  perceive  the  fruitful  impress  of  the  '  aroendbg  hand '  in  every  page  ;  the  results  ol 
the  decisions  under  the  new  system  have  been  carefully  explained,  and  engrafted  into  the  original  text : 
and  in  a  word,  Snell's  work,  as  edited  by  Mr.  Brown,  has  proved  the  fallacy  of  Bentham's  description  o€ 
Equity  as  '  that  capricious  and  inconsistent  mistress  of  our  fortunes,  whose  features  no  one  is  able  to 
delineate.'      He  has  added  a  book,  comprising  127  pages,  on  the  present  'Practice  in  Equity,'  as  to 
which  he  observes  that  it  *  will  be  probably  found  by  students  very  serviceable,  and  by  practitioners  very 
handy  and  convenient,  seeing  that  it  embodies  the  whole  procedure  (even  in  its  minutest  details),  and  at 
the  same  tune  collects  it  all  together  under  efficient  practical  headings,  with  their  sub-divisions,  so  mudu  so 
that  everything  may  be  found  in  the   '  Practice '  without  either  difficulty  of  search  or  diversity  of 
reference.'     This,  on  the  whole,  accurately  describes  the  general  character  and  quality  of  that  portion  of 
the  work ;  but  at  the  same  time,  we  must  say  that  it  cannot  well  claim  to  be  much  more  than  a  tkiifiti 
prMs  of  the  procedure  axformnlated  and  prescribed  by  the  Acts  and  Rules  themselves,  with  a  few 
exceptions,  but  without  anything  like  an  expanded  treatment  such  as  might  render  that  portion  of  the 
work  equal  to  the  portion  dealing  with  the  principles  of  equity.    Suggested,  however,  by  the  neoessittcs 
experienced  by  its  writer  in  his  own  practice,  it  will  doubtless  prove  useful  to  others  in  an  equal  degree  ; 
and  it  certainly  forms  a  valuable  and  much-needed  supplement  to  Mr.  Snell's  work." — Irish  Letm  limes* 


"  We  know  of  no  better  introduction  to  the  Principles  of  Equity,^ — 
Canada  Law  Journal, _ 

"Within  the  ten  years  which  have  elapsed  since  the  appearance  of  the  first  edition  of  this  work,  its 
reputation  has  steadily  increased,  and  it  has  long  since  been  recognised  by  students,  tutors  and  practitionerSp 
as  the  best  elementary  treatise  on  the  important  and  difficult  branch  of  the  law  which  forms  its  subject. 
In  editing  the  fourth  edition.  Mr.  Brown,  while  *  working  up  the  language  and  contents  of  the  book  to 
the  level  cf  the  new  procedure  introduced  by  the  Judicatiure  Acts,'  noting  changes  of  the  law,  and 
correcting  minor  errors,  has  wisely  abstained  from  interference  with  the  general  character  of  the  wovk, 
which  equally  vrith  its  lucidity  and  trustworthiness  has  shared  in  gaining  the  approval  of  the  pcofessxm. 
But  he  has  added  a  new  feature  in  an  Epitome  of  the  Practice  in  Equity  which  forms  a  valuable  comple> 
ment  to  the  '  Principles,'  equally  useful  to  the  young  practitioner  and  to  the  student,  by  whom  Principles 
and  Practice  should  be  concurrently  sttidied.  We  think  Mr.  Brown  is  to  be  congratulated  on  having 
produc«:d  a  really  useful  Epitome,  which  while  not  attempting  to  supersede  the  larger  Practices,  Will  be 
found  a  safe  guide  to  the  Practitioner  in  all  ordinary  proceedings.*'— £iRV  Magazine  and  Review, 
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In  one  Tolume,  8vo.,  1874,  price  i&r.,  cloth, 

PRINCIPLES   OF  CONVEYANCING. 

AN  ELEMENTARY  WORK  FOR  THE  USE  OF  STUDENTS. 

By  Henry  C.  Dbanb,  of  Lincoln's  Inn,  Barrister-at-Law,  sometime  Lecturer  to  the 

Incorporated  Law  Society  of  the  United  Kingdom. 


*'  Mr.  Deane  is  one  of  the  Lecturers  of  the  Incorporated  Law  Sodety,  and  in  his  elementary  work 
intended  for  the  use  of  students,  he  embodies  some  lectures  given  at  the  hall  of  that  society.  It  would 
weary  our  readers  to  take  them  over  the  ground  necessarily  covered  by  Mr.  Deane.  The  first  part  is 
devoted  to  Corporeal  Hereditaments,  and  the  second  to  Conveyancing.  The  latter  is  prefaced  by  a  very 
interesting  'Hutoqr  of  Conveyancing.'  and  for  practical  purposes  the  chapter  (Ch.  a,  Part  II.)  on 
Conditions  of  Sale  u  decidedly  valuable. '*—Z«»  Timtea, 


**  We  hope  to  see  this  booky  like  Snel^s  Equity,  a  standard  class-book  in 
all  Law  Schools  where  English  law  is  taughty — Canada  Law  Journal. 


"  It  seems  essentially  the  book  for  young  convey- 
ancMTB,  and  will,  porobably,  in  many  cases  supplant 
Williams.  ^  It  is,  in  fact,  a  modem  adaptation  of 
Mr.  Watkin's  book  on  conveyancing,  and  is  fully 
equal  to  iu  prototype."~/mi  L^vm  Timet, 

"Extremely  useful  to  students,  and  especially 
to  those  gentlemen  who  are  candidates  for  the 
various  legal  examinations!  There  are  so  many 
questions  set  now  on  case  law  that  they  would  do 
well  to  peruse  this  treatise  of  Mr.  Deane's,  and  use 
it  in  coi^unction  with  a  book  of  questions  and 


answers  They  will  find  a  considerable  amount  of 
eauity  case  law,  especially  in  the  second  part  of 
Mr.  Deane's  book,  which  comprises  in  substance 
some  lectures  delivered  by  the  author  at  the  Law 
Institution." — Law  JournaL 

**  The  first  part  of  the  volume  is  composed  of  a 
series  of  chapters  on  corporeal  hereditaments,  and 
the  second  part  of  some  lectures  on  conveyancing 
recently  deuvered  by  the  author  at  the  Law  Insti- 
tution. It  is  enough  to  say  that  Mr.  Deane  writei 
clearly  and  to  the  ^aaii.**-—Saiurday  Review. 


I  In  8vo.,  price  6f.,  cloth, 

A  Summary  of  the  Law  and  Practice 

in  Admiralty. 

FOR   THE    USE   OF   STUDENTa. 
By  EUSTACE  SMITH, 

Of  the  Inner  Temple ;  Author  of  **  A  Summary  of  Company  Law." 


«« 


It  is  however,  in  our  opinion,  a  well  and  carefully  written  little  work,  and  should  be  in  die  hands  of 
every  student  who  is  taking  up  Admiralty  Law  at  the  Final."— £^tmf  ShuUni^  JottmeU. 

"The  divisions  of  his  book  are  sensible,  his  language  is  concise,  and  he  has  succeeded,  without  over- 
weighting any  part  of  it,  to  give  the  student  a  very  just  appreciation  of  the  orijpn  of  the  Courts  of 
Admiralty,  the  claims  that  can  be  enforced  m  them,  and  the  mode  of  practice  as  it  at  present  exists. 
Altogether  Mr.  Eustace  Smith  has  turned  out  a  book  in  a  small  compass  which  is  to  be  commended."— 
AritcUd  Clerks'  Jtmrnal. 

"  Mr.  Smith  has  a  happy  knack  of  compressing  a  large  amount  of  useful  matter  in  a  small  compass,  the 
present  work  will  doubtless  be  received  with  satisfaction  equal  to  that  with  which  his  previous  '  Summary ' 
nas  been  met." — Oxford  and  CanUtridge  Undergruduatet  youmal. 


Just  ready.    In  8vo.,  price       cloth, 

A  Summary  of  the  Law  and  Practice  in 

the  Ecclesiastical  Courts. 

FOR    THE     USE    OF    STUDENTS. 

Bv  EUSTACE  SMITH, 

Of  the  Inner  Temple  ;  Author  of  "  A  Summary  of  Company  Law,"  and  "  A  Summary 

of  the  Law  and  Practice  in  Admiralty." 
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Second  Edition.    In  one  volumey  Syo.,  price        ,  cloth, 

PRINCIPLES  OF  THE  COMMON  LAW. 

INTENDED  FOR  THE  USE  OF  STUDENTS  AND  THE  PROFESSION. 

SECOND    EDITION. 

By  JOHN  INDERMAUR,  Solicitor, 

AUTHOR  OF   "A  MANUAL  OF  THK  PRACTICE  OF  TH£  SUPREME  COURT,*' 
*'  EPITOMES  OF  LEADING  CASES,"   AND  OTHER  WORKS. 

'*  This  work,  the  out  her  tells  us  in  his  Preface^  is  written  mainly  with  a  view  to  the 
examinations  of  the  Incorporated  Law  Society  ;  but  we  think  it  is  likely  to  attain  a  wider 
usefulness.  It  seems,  so  far  as  we  can  judge  from  the  parts  we  have  examined,  to  be  a 
careful  and  clear  outline  of  the  principles  of  the  common  law.  It  is  very  readable  ;  -emd 
not  only  students,  but  many  practitioners  and  the  public  might  benefit  by  a  perusal  of  its 
pages^^ — Solicitors'  Journal. 

"  Mr.  Indermaur  has  very  clear  notions  of  what  a  law  stndent  should  be  taught  to 
enable  htm  to  pass  the  examinations  of  the  Incorporated  Law  Society.  In  this,  his  last 
work,  the  law  is  stated  carefully  and  accurately,  and  the  book  will  probably  prove 
acceptable  to  students." — Low  Times, 

"  Mr.  Indermaur's  book  will  doubtless  be  found  a  useful  assistant  in  the  legal  pupil 
room.  The  statements  of  the  law  are,  as  far  as  they  go,  accurate,  and  have  been  skilfully 
reduced  to  the  level  of  learners.  Mr.  Indermaur  possesses  one  great  merit  of  an  instructor 
— he  is  able  to  bring  out  the  salient  points  on  wide  subjects  in  a  telling  manner."— Zour 
JoumcU. 

••  Mr.  Indermaur  has  acquired  a  deservedly  high  reputation  as  a  writer  of  convenient 
epitomes  and  compendiums  of  various  branches  of  the  Law  for  the  use  of  students. 
Within  the  limits  which  the  author  has  assigned  to  himself,  he  has  certainly  given  proof 
of  praiseworthy  industry,  accuracy,  and  clearness  of  exposition,  which  cannot  fail  to  be 
of  the  greatest  advantage  to  the  law  student  The  practising  solicitor  will  also  find  this 
a  very  useful  compendium.  Care  has  evidently  been  taken  to  note  the  latest  decisions 
on  important  points  of  law.  A  full  and  well-constructed  Index  supplies  every  facility 
for  ready  reference.** — Law  Magazine, 

**  The  works  of  Mr.  Indermaur  are  the  necessary  outcome  of  the  existing  system  of 
legal  education,  and  are  certainly  admirably  adapted  to  the  needs  of  students.  We 
observe  that,  in  the  preface  to  his  Principles  of  the  Common  Law,  the  author  announces 
that  he  had  a  collateral  object  in  view — ^viz.,  to  produce  a  work  useful  to  the  practitioner. 
To  sessional  practitioners,  and  those  whose  libraries  are  limited,  we  have  no  doubt  that 
this  work  will  prove  a  useful  acquisition  ;  but  its  special  merit  appears  to  us  to  be  that 
it  most  adequately  achieves  that  which  was  the  author's  principal  object — namely,  to 
supply  a  book  upon  the  subject  of  Common  Law  which,  whilst  being  elementary  and 
readable  on  the  one  hand,  yet  also  goes  sufficiently  into  the  subject  to  prepare  students 
for  examination.  The  author,  who  possesses  a  well-established  reputation  as  a  law 
tutor,  and  as  an  able  and  indefatigable  writer  of  books  for  students,  certainly  knows 
precisely  just  what  it  is  that  students  require,  and  that  desideratum  he  has  fully  supplied. 
We  might  suppose  that  the  work  itself  was  the  didactic  embodiment  of  the  prize  answers 
to  a  voluminous  code  of  examination  questions  on  the  subject  of  common  law ;  and 
presenting,  as  it  does,  a  lucid,  careful,  and  accurate  outline  of  the  elementary  principles 
applicable  to  contracts,  torts,  evidence,  and  damages,  such  a  work  cannot  fail  to  prove 
abundantly  useful  to  the  student" — Irish  Law  Times. 
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In  8vo.,  1 8781  price  lor.,  cloth. 

A  MANUAL  OF  THE  PRACTICE  OF  THE  SUPREME  COURT 

OF  JUDICATURE, 

In  the  Queen^s  Bench,  Common  Pleas,  Exchequer,  and  Chancery  Divisions.    Intended 

for  the  nse  of  Students.     By  John  Indermaur,  Solicitor. 

"  This  U  a  very  useful  student's  book.  It  is  clearly  written,  and  gives  such  information  as  the  student 
requires,  without  bewildering  him  with  details.  The  portion  relating  to  the  Chancery  Divisi<^n  forms  an 
excellent  introduction  to  the  elements  of  the  practice,  .and  may  be  advantageously  used,  not  only  by 
articled.derks,  but  also  by  pupils  entering  the  chambers  of  ec^uity  draftsmen." — Selieitors'  youmal. 

^ "  Intended  for  the  use  of  students,  this  book  is  executed  with  that  accurate  knowledge  and  care  which 
distinguish  Mr.  Indermaur.  It  treats  carefully  of  the  steps  to  be  taken  in  the  several  divisions,  and  in  the 
appendix  is  given  a  table  of  some  of  the  principal  ttines  of  proceedings.  Not  only  the  student  but  the 
practitioner  will  find  this  little  volume  of  use." — Law  Timts. 

'*  Mr.  Indennaur's  treatise  is  addressed  to  the  attentioa  of  students ;  and  what  student  but  knows  that 
the  name  of  that  author  vi,  a  guarantee  of  the  utility  of  any  work  so  presented  ?  His  '  Manual  of  Practice,* 
while  avoiding  unnecessary  details,  furnishes  a  concise  but  complete  elementary  view  of  the  procedure  in 
the  QuuK»ry  and  Common  Law  Divisioas  of  the  High  Court  of  Justice  under  the  £nglisn  Judicature 
Acts ;  and  certainly  any  examination  on  the  subject  must  be  very  unreasonable  that  a  student  who  has 
mastered  Mr.  Indermaur's  perspicuous  reading  on  the  practice  could  fail  to  pass."— /rwA  Law  Timet. 

Fourth  Edition,  in  8vo.,  1877,  price  6/.,  cloth, 

hH    EPITOME    OF   LEADING    COMMON    LAW   CASES; 

WITH    SOME   SHORT    NOTES  THEREON. 

Chiefly  intended  as  a  Guide  to  "  Smith's  Leading  Cases."    By  John  Indbrmaur, 

Solicitor  (Clifford's  Inn  Prizeman,  Michaelmas  Term,  1872). 

"  We  have  received  the  third  edition  of  the  '  Epitome  of  Leading  Common  Law  Cases,'  by  Mr.  Inder- 
maur, .Solicitor.  The  first  edition  of  this  work  was  published  in  Februaiy,  1873,  the  second  in  April,  X874,  and 
now  we  have  a  third  edition  dated  September,  1875.  No  better  proof  of  the  value  of  this  book  can  be  fur- 
nished than  the  fact  that  in  less  than  three  years  it  has  reached  a  third  edition."— Zaw  youmal. 

Third  Edition,  in  8vo.,  1877,  price  6j.,  cloth, 

AN   EPITOME   OF   LEADING    CONVEYANCING    AND 

EQUITY   C'ASES; 

WITH  SOME  SHORT  NOTES  THEREON,  FOR  THE  USE  OF  STUDENTS. 

By  John  Indermaur,  Solicitor,  Author  of  "An  Epitome  of  Leading 

Common  Law  Cases." 

"  We  have  received  the  second  edition  of  Mr.  Indermaur's  very  useful  Epitome  of  Leading  Convey- 
ancing and  Equity  Cases.     The  work  is  very  well  done." — Law  Ttmrs. 

"  The  Epitome  well  deserves  the  continued  patronage  of  the  class — Students — ^for  whom  it  is  especially 
intended.     Mr.  Indermaur  will  soon  be  known  as  the  '  Students'  Friend.'" — Canada  Law  JoumaL 

Third  Edition,  in  8vo.,  1880,  price  5^.,  cloth, 

SELF 'PREPARATION  FOR  THE  FINAL  EXAMINATION. 

CONTAINING  A   COMPLETE  COURSE    OF   STUDY,  WITH  STATUTES, 

CASES,    AND    QUESTIONS; 
And  intended  for  the  use  of  those  Articled  Clerks  who  read  by  themselves. 


By  John  Indermaur,  Solicitor. 


"  In  this  edition  Mr.  Indermaur  extends  his  counsels  to  the  whole  period  from  the  intermediate 
examination  to  the  final.  His  advice  is  practical  and  sensible :  and  if  the  course  of  study  he  recommends 
u  intolligently  followed,  the  articled  clerk  will  have  laid  in  a  store  of  legal  knowledge  more  than  suflScient 
to  carryliim  through  the  final  examination." — Solicitors'  Journal. 

**  This  book  contains^  recommendations  as  to  how  a  complete  course  of  study  for  the  above  examination 
should  be  carried  out,  with  reference  to  the  particular  books  to  be  read  seriatim.  We  need  only  remark 
that  it  is  essential  for  a  student  to  be  set  on  the  right  tack  in  his  reading,  and  that  any  one  of  ordinary 
ability,  who  follows  the  course  set  out  by  Mr.  Indermaur,  ought  to  pass  with  great  credit." — Law  Journal. 


In  8vo.,  1875,  pncc  6j.,  cloth, 

THE  STUDENT'S  GUIDE  TO  THE  JUDICATURE  ACTS. 

AND  THE  RULES  THEREUNDER : 

Being  a  book  of  Questions  and  Answers  intended  for  the  use  of  Law  Students. 

By  John  Indermaur,  Solicitor. 

"As  the  result  of  the  well-advised  method  adopted  by  Mr.  Indermaur,  we  have  a  Guide  which  will 
unquestionably  be  found  most  useful,  not  only  to  Students  and  Teachers  for  the  purpose  of 
out  to  anyone  desirous  of  acquiring  a  first  acquainUnceship  with  the  new  system.^'— /wA  Z 


examination, 
Law  Times. 
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Second  Edition.    In  8vo.,  price  26x.,  cloth, 

A  NEW   LAW   DICTIONARY, 

AKD 

itnjstltute  of  t|)e  tDi)Ole  Hate ; 

EMBRACING    FRENCH    AND    LATIN    TERMS     AND    REFERENCES    TO    THE 

AUTHORITIES,  CASES,  AND  STATUTES. 

SECOND  EDITION^  revised  throughout^  and  eonsiderabfy  enlarged. 

By    ARCHIBALD    BROWN, 

M.A.  Edin.  and  Oxon.,  and  B.C.L.  Oxon.,  of  the  Middle  Temple,  Barrister-at-Law;  Anthor 
of  the  "  Law  of  Fixtures,"  "  Analysis  of  Savigny's  Obligations  in  Roman  Law,'*  &c. 

"  Afr,  Brown  has  succeeded  in  the  first  essential^  that  of  brevity.  He  has 
compressed  into  a  wonderfully  small  compass  a  great  deal  of  matter.  Our  im^ 
pression  is  that  the  work  has  been  carefully  executed/* — SOLICITORS*  JOURNAL. 


"  This  work,  laborious  and  difficult  as  it 
was,  has  been  admirably  carried  out,  and 
the  work  is  really  what  it  professes  to  be, 
a  complete  compendium.  An  index  to  a 
dictionary  is  a  novelty,  but  from  the  excep- 
tional nature  of  the  contents  an  index  was 
likely  to  be  most  useful,  and  accordingly  Mr. 
Brown  has  prefixed  to  the  book  a  copious 
index  by  which  a  student  can  at  once  turn  to 
the  main  body  of  the  work  and  obtain  the 
information  he  requires.  Authorities  and 
cases  are  abundantly  cited,  and  Mr.  Brown 
can  claim  with  justice  to  call  his  book  an 
institute  of  the  whole  law." — Standard. 

"  In  a  modest  preface  Mr.  Brown  intro- 
duces us  to  a  rather  ambitious  work.  He 
has  endeavoured  to  compress  into  less  than 


four  hundred  pages  the  whole  law  of  Eng- 
land, and  has  evidently  bestowed  much 
pains  on  the  execution  of  the  task.  He 
does  not,  however,  aim  at  anything  higher 
than  rendering  a  service  to  students  prepar- 
ing for  the  Bar  or  for  the  lower  branch  of 
the  profession,  and  there  can  be  no  doubt 
that  he  has  produced  a  book  of  reference 
which  will  be  useful  to  the  class  he  has  had 
in  view.  Mr.  Brown  has  perhaps  done 
about  as  much  as  any  one,  not. a  rare 
genius,  could  do,  and  his  Dictionary  will  be 
serviceable  to  those  who  are  in  want  of  hints 
and  references,  and  are  content  with  a 
general  idea  of  a  law  or  legal  principle.  It 
is  a  handy  book  to  have  at  one's  elbow.'* 
— Saturday  Review. 


''  This  book  has  now  been  for  some  time  published^  and  we  have  had  many 
opportunities  of  referring  to  it.  We  find  it  an  admirable  Law  Dictionary,  and 
something  more^  inasmuch  as  it  contains  elaborate  historical  and  antiquarian 
analyses  of  our  legal  system  under  the  several  headings.  The  student  and  the 
literary  man  will  find  the  book  very  useful  in  reading  and  writing.  Indeed  the 
people  who  are  not  lawyers^  but  who  nevertheless  feel  a  desire  or  are  under  a 
necessity  to  use  legal  terms,  or  who  meet  them  in  their  course  of  study,  cannot  do 
better  than  obtain  a  copy  of  this  work  and  use  it  judiciously ;  they  will  thereby 
be  enabled  to  avoid  the  ludicrous  errors  into  which  novelists  in  particular^  and 
public  speakers  tooy  are  often  led  by  the  inappropriate  use  of  terms  whose 
meanings  they  do  not  perfectly  comprehend.^ — Irish  Law  Times. 

In  8vo.,  price  I2j.,  cloth, 

THE    LAW    OF    FIXTURES. 

Third  Edition.    Including  the  Law  under  the 

AGRICULTURAL  HOLDINGS  ACT,  1875, 

lncorpcratiti£ the ^rincip€a American Decitwrut  andgnurtdlyhrmgimg  thelawthum  iothe pm^tHnu, 

By  ARCHIBALD  BROWN,  M.A.  Edin.  and  Oxon,  and  B.C.L.  Oxon, 

OF  THE  MIDDLE  TEMPLE,  BARRISTBR-AT-LAW. 
"  The  decisions  given  since  the  second  edition  of 
this  work  was  published  in  the  imporunt  cases 
of  ExparU  Dagluh^  in  re  IVilde,  and  £x  parte 
Barclay,  in  re  Joyce,  and  several  other  further 
decisions  of  the  Courts  on  the  Law  of  Fixtures, 
have  rendered  a  third  edition  desirable.  The  author 
has  taken  the  opportunity  to  recast  the  general 
form  of  his  treatise.  .  •  .  We  have  already 
adverted  to  the  recent  cases  of  Ex  parte  Dafiisk, 
in  re  IVilde,  and  Ex  parte  Barclay ,  ««  re  feyce. 
The  author  treats  of  them  at  some  length  ;  and  the 
conclusion  at  which  he  arrives  is  very  important. 


and  claims  the  attention  of  legal  draftsmen  and 
solicitors. 

We  have  touched  on  the  principal  features  of  this 
new  edition,  and  we  have  not  s])ace  for  further 
remarks  on  the  book  itself:  but  we  may  observe 
that  the  particular  circumstances  of  the  cases  dted 
are  in  all  instances  sufficiently  detailed  to  make  the 
principle  of  law  clear  ;  and  though  very  many  of  the 
principles  given  are  in  the  very  words  of  the  judge>, 
at  the  same  time  the  author  has  not  kpared  to  de£icc 
his  own  observations,  and  the  treatise  is  commend- 
able  as  well  for  originality  as  for  laboriousaesa.'* 
— Law  fcurfial. 
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In  8yo.,  price  20s.,  cloth, 

PEINOIPLES  OF  THE  CRIMINAL  LAW. 

INTENDED  AS  A  LUCID  EXPOSITION  OF  THE  SUBJECT  FOR  THE  USE 

OF  STUDENTS  AND  THE  PROFESSION. 

By  SEYMOUR  F.  HARRIS,  B.C.L.,  M.A., 

Of  Worcester  College,  Oxford,  and  the  Inner  Temple,  Barrister-at-Law ;  Author  of 
"  A  Concise  Digest  of  the  Institutes  of  Gains  and  Justinian." 
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REVIEWS. 

**  There  is  no  lack  of  IVorks  on  Criminal  Lawy  but  there  was  room  for  such  a  useful 
handbook  of  Principles  as  Mr,  Seymour  Harris  has  supplied.  Accustomed,  by  his  previous 
labours^  to  the  task  of  analysing  the  law,  Mr.  Harris  has  brought  to  bear  upon  his  present 
work  qualifications  well  adapted  to  secure  the  successful  accomplishment  of  the  object  which 
he  had  set  before  him.  That  object  is  not  an  ambitious  one,  for  it  does  not  pretend  to  soar 
etbove  utility  to  the  young  practitioner  and  the  student.  For  both  these  classes,  and  for  the 
yet  wider  class  who  may  require  a  book  ofrrference  on  the  subject,  Mr.  Harris  has  produced 
a  clear  and  convenient  Epitome  of  the  Law.  A  noticeable  feature  of  Mr.  Harries  work, 
which  is  likely  to  prove  of  assistance  both  to  the  practitioner  and  the  student,  consists  of  a 
Table  of  Offences,  with  their  legal  character^  their  punishment,  and  the  statute  under  which 
it  is  inflicted,  together  with  a  reference  to  the  pages  where  a  Statement  of  the  Law  will  be 
found.'* — Law  Magazine  and  Review. 

"Thkwork  purports  to  contain  'a  condse  exposition  of  the  nature  of  crime,  the  Tarioos  offences 
punishable  bj  the  English  law,  the  law  of  criminal  procedure,  and  the  law  of  summary  convictions/  with 
tables  of  offences,  punishments,  and  statutes.  The  woric  is  divided  into  four  books.  Book  I.  treats 
of  crime,  its  divbions  and  essentials;  of  persons  capable  of  committing  crimes:  and  of  principals  and 
accessories.  Book  II.  deals  with  offences  of  a  public  nature;  offences  against  private  persons; 
and  offences  against  the  property  of  individuals.  Each  crime  is  discussed  in  its  turn,  with  as 
much  brevity  as  could  well  be  used  oonnstently  with  a  proper  explanation  of  the  le^  characteristics  of 
the  several  offences.  Book  III.  explains  ciiminal  procedure,  mdudiag  the  jurisdiction  of  Courts,  and 
the  various  steps  in  the  apprehension  and  trial  of  criminals  from  arrest  to  punishment.  This  part  of  the 
work  is  extremely  well  done,  the  description  of  the  trial  being  excellent,  and  thoroughly  calculated  to 
impress  the  mind  of  the  uninitiated.  Book  IV.  contains  a  short  sketch  ot  'summary  convictions  before 
magistrates  out  of  quarter  sessions/  The  table  of  offences  at  the  end  of  the  volume  is  most  useful,  and 
there  is  a  very  full  index.    Altogether  we  must  congratulate  Mr.  Harris  on  his  adventure." — Ltnv  y^umcU. 

"  Mr.  Harris  has  undertaken  a  work,  in  our  opinion,  so  much  needed  that  he  might 
diminish  its  bulk  in  the  next  edition  by  obliterating  the  apologetic  preface.  The  appearance 
of  his  volume  is  as  well  timed  as  its  execution  is  satisfactory.  The  author  has  shown  an 
ability  of  omission  which  ts  a  good  test  of  skill,  and  from  the  overwhelming  mass  of  the 
criminal  law  he  has  discreetly  selected  just  so  much  only  as  a  learner  needs  to  know,  and  has 
presented  it  in  terms  which  render  it  capable  of  being  easily  taken  into  the  mind.  The  first 
half  of  the  volume  is  devoted  to  indictable  offences,  which  are  defined  and  explained  in 
succinct  terms  ;  the  second  half  treats  of  the  prevention  ofojfences,  the  courts  of  criminal 
jurisdiction,  arrat,  preliminary  proceedings  before  magistrates,  and  modes  of  prosecution 
and  trial ;  and  a  brief  epitome  of  the  laws  of  evidence,  proceedings  after  trial,  and  summary 
convictions,  with  a  table  of  offences,  complete  the  book.  The  part  on  procedure  will  be  found 
particularly  useful.  Few  young  counsel,  on  their  first  appearance  at  sessions,  have  more  than 
a  loose  and  general  notion  of  the  manner  in  which  A  trial  is  conducted,  and  often  commit 
blunders  which,  although  trifling  in  kind,  are  nevertheless  seriously  discouraging  and 
annoying  to  themselves  at  the  outset  of  their  career.  From  even  such  a  blunder  as  that  of 
mistaking  the  order  in  which  the  speeches  are  made  and  witnesses  examined,  they  may 
be  saved  by  the  table  of  instructions  given  here.*'' — Solicitors'  Journal. 

'*  Le  livre  de  M.  Seymour  F.  Harris  est  un  manuel  de  droit  criminel  destini  aux  ^tudiants  en  droit 
et  aux  praticiens.  II  contient  une  exposition  concise  mais  complete,  sobre  mais  trfcs>claire  des  faits 
punissablcs,  des  petnes  &iict^es  par  la  loi,  de  I'or^anisation  des  juridictions  criminelles  et  de  la  maniere 
de  proc^er  devant  elles.  Ce  qui  est  surtout  pr^cieux  pour  ceux  auxquels  cet  ouvrage  est  destintf,  c'est 
une  table  m^thodique  des  faits  punis  par  la  loi,  des  pemes  qui  leur  sont  applicables  et  des  lois  qui  les 
prononcent.  Cette  table  et  Tinaicadon,  au  bas  de  chaque  page,  du  texte  de  loi  dont  le  rfsumtf  e^t  donn^ 
dans  le  livre,  rendront  cet  ouvrage  indispensable  k  ceux  qui,  dans  ce  pays,  veulent  connattre  cette  loi 
criminelle  anglaise  qui  s'ecarte  tant  de  la  legislation  fran9aii>e,  et  qui  est  toujours  I'objet  de  la  curiosity 
en  m6me  temps  que  de  I'admiration.  D'ailleurs,  en  ce  moment  oh  f'on  soul&ve  tant  de  questions  touchant 
la  repression  p^nale,  cette  ^tude  du  droit  criminel  anglais  est  devenue  indispensable.  On  ne  pourra 
mieux  la  faire  (|ue  dans  le  manuel  de  droit  criminel  dont  nous  parlons  id  et  que  nous  ne  louons  que 
comme  il  le  m^rite/' — Revue  Gin.  du  Droit  1878. 
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In  one  volumi,  8vo.,  price  gs.  doth, 

LEADING   STATUTES   SUMMARISED, 

FOR  THE  USE  OF  STUDENTS. 

By  ERNEST  C.  THOMAS, 

Bacon  Scholar  of  the  Hon.  Society  of  Gray's  loi^  late  Scholar  of  Trinity  College,  Oxford : 
Author  of  **  Leading  Cases  in  Constitutional  Law  Briefly  Stated," 

**  Will  doubtless  prove  of  much  use  to  students  for  whom  it  is  intended Any  student  who, 

with  this  brief  summary  as  a  guide,  carefully  studies  the  enactments  themselves  in  the  Revised  Edition 
of  the  Statutes,  cannot  fail  to  gain  a  very  considerable  acquaintance  with  every  branch  of  English  law."— - 
Law  MagaMiM*, 

"  Mr.  Thomas  has  done  a  useful  piece  of  work  in  compiling  a  little  book  which  is  not  intended  to  save 
students  the  trouble  of  looking  at  the  statutes  for  themselves,  but  which  will  be  valuable  both  to  guide 
them  through  '  the  single  sentences  of  enormous  length,'  of  which  Sir  James  Stephen  has  spoken, 
and  as  a  convenient  book  of  xtivsvaict^.**— 'Saturday  Reoiew. 

**  This  b  an  ingenious  work.  The  author,  feeling  that  students,  like  a  good  many  more  experienced 
persons,  are  rather  bothered  with  the  gigantic  bulk  of  our  statute  law,  has  hit  upon  the  idea  of  picking  out 
more  than  one  hundred  statutes  of  general  practical  importance,  and  giving  a  summary  of  them.  He 
divides  these  into  three  classes,  and  places  them  under  the  titles, '  Common  Law,' '  Criminal  Law,'  and 
'  Equity  and  Conveyancing.'  Tliere  is  an  index  to  the  volume,  which  enables  the  reader  to  find  at  once 
the  Act  he  wants ;  and  the  summaries  seem  to  be  accurate  and  sufficiently  full.  Of  course  the  book 
belongs  to  the  list  of '  cram '  instructors ;  but  it  has  merits  beyond  those  of  mere  help  to  examination." — 
Linw  youmal. 

In  8vo.,  price  dr.,  cloth, 

LEADING  CASES  IN  CONSTITUTIONAL  LAW 

BBIEFLT  STATED,  WITH  INTSODTTCTIOK.  EXCTIBSVSEB,  AHD  HOTEQ. 

By  ERNEST  C.  THOMAS, 

Bacon  Scholar  of  the  Hon.  Society  of  Gray's  Inn,  late  Scholar  of  Trinity  College,  Oxford. 

^  "  Mr.  E.  C.  Thomas  has  put  together  in  a  slim  octavo  a  digest  of  the  principal  cases  illustrating  Con- 
stitutional Law,  that  is  to  say,  all  questions  as  to  the  rights  %r  authority  of  the  Crown  or  nersons  under  it, 
as  regards  not  merely  the  constitution  and  structure  given  to  the  governing  body,  but  also  the  mode  in 
which  the  sovereign  power  is  to  be  exercised.  In  an  introductory  essay  Mr.  Thomas  gives  a  very  dear 
and  intelligent  survey  of  the  general  functions  of  the  Executive,  and  the  principles  by  whidi  they  are 
regulated  ;  and  then  follows  a  summary  of  leading  cases.** — Saturday  Review, 

"Mr.  Thomas  gives  a  sensible  introduction  and  a  brief  epitome  of  the  familiar  leading  cases." — 
Law  Timts, 

In  8vo.,  price  &r.,  cloth, 

AN   EPITOME   OF  HINDU   LAW  CASES, 

WITH  SHORT  NOTES  THEREON. 

And  Introductory  Chapters  on 

SOURCES  OF  LAW,  MARRIAGE,  ADOPTION,  PARTITION,  AND 

SUCCESSION. 

By  WILLIAM   M.  P.  COGHLAN, 

BOMBAY  CIVIL  SEKVICE,  JUDGB  AND  SBSSIO.MS  JUDGB  OF  TANNA. 

"Apart,  altogether,  from  their  professional  value,  these  introductory  chapters  axe  interesting  to  the 
layman,  as  presenting  a  series  of  curiously  exact  photographs  of  every  day  Hmdu  life,  which  are  further 
illustrated  by  the  ruhngs  of  the  various  High  Courts.  We  have  only  space  to  direct  the  readers'  attention 
to  the  chapters  on  marriage,  and  the  cases  cited,  for  we  made  u!>e  of  this  text-book  among  others  in 
discussing  the  Hindu  marriage  laws  in  fnir  columns  last  year.  Mr.  Co^hlan  is  well  known  as  the  Judge 
and  Session  Judge  of  Tanna,  and  as  one  of  the  closest  students  of  Hmdu  life  as  well  as  of  Hindu  law. 
His  volume  is  suready  a  text-book  to  the  students  of  Hindu  law  in  England,  and  should  also  find  a 
welcome  here  from  practitioners,  and  even,  throtieh  the  intrinwc  interest  of  the  subject  and  the  ability  of 
treatment,  from  those  general  readers  who  may  be  interested  in  It.dian  matters." — Times  of  India, 

"  Mr.  Coghlan,  Judge  and  Sessions  Judge  of  Tanna,  has  prepared  an  epitome  of  some  Hindoo  law  cases 
as  a  guide  to  the  law  reports  and  to  the  standard  text-books.  Apart  from  its  professional  value,  it  presents  a 
curious  picture  of  Hindoo  customs  and  ideas  on  various  subjects,  such  as  marriage,  family  ties,  ftc.**— 
Saturday  Review. 
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In  a  handy  volume^  price  $s,,  cloth^ 

RAILWAY  PASSENGERS  &  RAILWAY  COMPANIES: 

By  LOUIS  ARTHUR  GOODEVE,  of  the  Middle  Temple, 

Barrister-at-  Law. 

"  Mr.  Goodeve't  little  book  is  a  concise  epitome  of  the  Acts,  Bye-laws,  and  Cases  relating  to  passengers 
and  their  personal  luegage.  It  is  clearly  written,  and  the  reader  is  able  speedily  enough  to  find  any 
point  upon  which  he  desires  to  inform  himself/'-— Zow  youmaL 

"  Mr.  Goodeve  has  rendered  a  service  to  the  public  in  making  a  digest  of  the  law  relating  to  railway 
passengers,  including  the  respective  duties,  rights,  and  liabilities  of  the  Companies  on  the  one  hand  and 
passengers  on  the  other,  as  laid  down  by  the  statutes  and  the  decisions  of  the  Superior  Courts.  The 
various  points  are  treated  in  a  clear  yet  concise  manner :  and  it  is  to  be  hoped  that  this  little  work  will 
be  widely  studied  so  that  people  may  know  what  are  their  rights,  and  take  steps  to  maintain  them.*' — 
Saturday  Review. 

'*  After  reading  the  volume  with  great  interest,  we  can  only  say  that  it  is  clear,  compact,  and  accurate. 
Passengers  who  want  reliaiU  information  should  consult  this  \»oo\i"—Skejffi*ld  Post. 


EUBOPEAir   ABBITBATION. 


Part  I.,  price  7j.  6^.,  sewed, 

LORD    WESTBURY'S   DECISIONS. 

Reported  by  Francis  S.  Reilly,  of  Lincoln's  Inn,  Barrister-at-Law. 


AIiBERT     ABBITBATION. 

Parts  I.,  11.,  and  III.,  price  251.,  sewed, 

LORD    GAIRNS'S   DECISIONS. 

Reported  by  Francis  S.  Reilly,   of  Lincoki's  Inn,  Barrister-at-Law. 

In  8vo.y  price  21J.,  cloth, 

A  TREATISE  ON  THE  STATUTES  OF  ELIZABETH  AGAINST 

FRAUDULENT  CONVEYANCES. 

77u  Bills  of  Sale  Registration  Acts^  ofid  the  Law  of  Voluntary 

Dispositions  of  Property  generally. 

By  H.  W.  may,  B.A.  (Ch.  Ch.  Oxford),  and  of  Lincoln's  Inn,  Barrister-at-Law. 

**  Examining  Mr.  May's  book,  we  find  it  con- 
structed with  an  intelligence  and  precision  which 
render  it  entirely  worthy  of  being  accepted  as  a 
guide  in  this  confessedly  difficult  subject.  The 
subject  is  an  involved  one,  but  with  clean  and  clear 
handling  it  is  here  presented  as  clearly  as  it  could 
be.  .  .  .  On  the  whole,  he  has  proouced  a  very 
useful  book  of  an  exceptionally  scientific  character." 
— Solicitor^  yournal. 


*'  This  treatise  has  not  been  published  before  it 
was  wanted.  The  sUtutes  of  Elizabeth  against 
fraudulent  conveyances  have  now  been  in  force  for 
more  thain  three  hundred  years.  The  decisions 
under  them  are  legion  in  number,  and  not  at  all 
times  consistent  with  each  other.  An  attempt  to 
reduce  the  mass  of  decisions  into  something  like 
shape,  and  the  ex]x>sition  of  legal  principles  in- 
volved in  the  decisions,  under  any  circumstances, 
must  have  been  a  work  of  ^reat  labour,  and  we 
are  pleased  to  observe  that  in  the  book  before  us 
there  hsu  been  a  combination  of  unusual  labour 
with  considerable  professional  skill.  .  .  .  We  can- 
not conclude  our  notice  of  this  work  without  saying 
that  it  reflects  great  oredit  on  the  publishers  as  well 
as  the  author.  The  facilities  afforded  bv  Messrs. 
Stevens  and  Haynes  for  the  publication  ot  treatises 
by  rising  men  in  our  profession  are  deserving  of 
all  praise.  We  feel  assured  that  they  do  not  lightly 
lend  their  aid  to  works  presented  for  publication, 
and  that  in  consequence  publication  by  such  a  firm 
is  to  some*  extent  a  guarantee  of  the  value  of  the 
work  published."— Ca«<w&  Law  yournal. 


**  The  subject  and  the  work  are  both  very  good. 
The  former  is  well  chosen,  new,  and  interesting  ; 
the  latter  has  the  quality  which  always  distui- 
guishes  original  research  from  borrowed  labours." 
— American  Lam  Review. 

**  We  are  happy  to  welcome  hb  (Mr.  May's)  work 
as  an  addition  to  the,  we  regret  to  say,  brief  cata- 
logue of  law  books  conscientiously  executed.  We 
can  corroborate  his  own  description  of  his  labours, 
'  that  no  pains  have  been  spared  to  make  the  book 
as  concise  and  practical  as  possible,  without  doing 
so  at  the  expense  of  perspicuity,  or  by  the  omission 
of  any  important  pomts.'"— Zotv  Times. 
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In  one  volume,  Svo.,  price  25x.»  cloth, 

AN    ESSAY 

OH 

THE    RIGHTS  OF  THE  CROWN 

AND  THE 

PRIVILEGES  OF  THE  SUBJECT 

3|n  tbe  @ea  ^liores  of  tie  Eealm. 

By  Robert  Gream  Hall,  of  Lincoln's  Inn,  Barrister-at-Law.  Second  Edition.  Revised 
and  coirected,  together  with  extensive  Annotations,  and  references  to  the  later 
Authorities  in  England,  Scotland,  Ireland,  and  the  United  States.  By  Richard 
LovELAND  Loveland,  of  the  Inner  Temple,  Barrister-at-Law. 

"  This  i«  an  interesting  and  valuable  book.    It       necessary  to  supplement  it  so  largely  by  reference 


treats  of  one  of  those  obscure  branches  of  the  law 
which  thei«  is  no  great  inducement  for  a  legal 

writer  to  take  up Mr.   Hall,  whose 

arst  edition  was  issued  in  1830,  was  a  writer  of 
considerable  power  and  method.  Mr.  Loveland's 
editing  reflects  the  valuable  qualities  of  the '  Essay ' 
itself.  He  has  done  his  work  without  pretension, 
but  in  a  solid  and  efficient  manner.  The  *  Sum- 
mary of  Contents '  gives  an  admirable  epitome  of 
the  chief  points  discussed  in  the  *  Essay/  and 
indeed,  in  some  twenty  propositions,  supplies  a 
useful  outline  of  the  whole  law.  Recent  cases  are 
noted  at  the  foot  of  each  page  with  great  care  and 
accuracy,  while  an  Appendix  contains  much  valu- 
able matter;  including  Lord  Hale's  treatise  JDs 
yurt  MariSf  about  which  there  has  been  so  much 
controversy,  and  Serjeant  Merewcther's  learned 
argument  on  the  rights  in  the  river  Thames.  The 
book  will,  we  think,  take  its  place  as  the  modem 
authority  on  the  subject.*'— Z^ow  yaumal. 

"The  treatise,  as  originally  published,  was  one  of 
considerable  value,  an^  has  ever  since  been  quoted 
as  a  standard  authority.  But  as  time  passed,  and 
cases  accumulated,  its  value  diminished,  as  it  was 


to  cases  since  decided.  A  tempting  opportunity 
was,  therefore,  offered  to  an  intelligent  editor  to 
supply  this  defect  in  the  work,  and  Mr.  Loveland 
has  seized  it,  and  proved  his  capacity  in  a  very 
marked  manner.  As  very  good  specimens  of  anno- 
tation, showing  clear  judgment  in  selection,  wc  may 
refer  to  the  subject  of  alluvion  at  page  109,  and  the 
rights  of  fishery  at  page  50.  At  the  latter  place  he 
begins  his  notes  by  stating  tmder  what  expressions, 
a  'several  fishery'  has  been  held  to  pass,  pro- 
ceeding subsequently  to  the  evidence  which  is 
sufficient  t</  support  a  claim  to  ownership  of  a 
fishery.  The  important  question  luider  what  cir> 
cumstanoes  property  can  be  acquired  in  the  soil 
between  lugh  and  low  water  mark  is  lucidly  dis- 
cussed at  page  77,  whilst  at  page  81  we  find  a 
pregnant  note  on  the  property  of  a  grantee  of 
wredc  in  goods  stranded  within  his  liberty. 

"  We  think  we  can  promise  Mr.  Lovdand  the 
reward  for  whids  alone  he  says  he  looks — that  this 
edidon  of  Hall's  Essay  will  prove  a  most  decided 
assistance  to  those  engaged  in  cases  relating  to  the 
foreshores  of  the  country." — Lmw  Timts. 


"  The  entire  book  is  mas ter If :'— ALBANY  Law  Journal. 


In  one  volume,  8vo.,  price  I2J.,  cloth, 
A  TREATISE  ON  THE  LAW  RELATING  TO  THE 

POLLUTION    AND    OBSTRUCTION   OF    WATER   COURSES; 

Together  with  a  Brief  Summary  of  the  Various  Sources  of  Rivers  Pollution. 
By    CLEMENT    HIGGINS,    M.A.,    F.C.S., 

OF  THE  INNER   TEMPLE,    BARRISTER-AT-LAW. 


«« 


As  a  compendium  of  the  law  upon  aspeaal 
and  rather  intricate  subject,  this  treatise  cannot 
but  prove  of  great  practical  value^  and  more 
espeoally  to  those  who  have  to  advise  upon  the 
institution  of  proceedings  under  the  Rivers  Pollu- 
tion Preventive  Act,  1876,  or  to  adjudicate  upon 
those  proceedings  when  brought."— /r«A  Law 
Timtt. 


"  We  can  recommend  Mr.  Hig^ns*  Manual  as 
the  best  guide  we  possess."— /'wWic  Health. 

"County  Court  Judges,  Sanitary  Authorities, 
and  Riparian  Owners  will  find  in  Mr.  Higgins' 
Treatise  a  valuable  aid  in  obtaining  a  clear  notion 
of  the  Law  on  the  subject.  Mr.  Hiegins  has 
accomplished  a  work  for  which  he  wQl  readily 
be  recognised  as  having  special  fitness,  on  account 


of  his  practical  acquaintance  both  with  the  scientific 
and  the  legal  aspects  of  his  subject.** — Lam  Maga- 
MtMd  and  Rrvirw. 

"  The  volume  is  very  carefully  arranged  through- 
out, and  will  prove  olf  great  utility  both  to  miners 
and  to  owners  of  land  on  the  banks  of  rivers." — 
Th*  Mining  Jommal. 

"  Mr.  Higgins  writes  tersely  and  dearly,  while 
his  facts  are  so  well  arranged  that  it  is  a  pleasure 
to  refer  to  his  book  for  information  ;  and  altogether 
the  work  is  one  which  will  be  found  very  uMlui 
by  all  interested  in  the  subject  to  which  it  rdates.** 
^-Enginnr, 

"  A  compact  and  convenient  manual  of  the  law 
on  the  subject  to  which  it  x€Mati,*'—^0licit9n^ 
Journal, 
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In  8vo.»  Third  Edition,  price  25/.,  doth, 

MAYNE'S     TREATISE 


ON  THB 


LAW    OF    DAMAGES. 


BY 


JOHN     D.    MAYNE, 

Of  the  Inner  Temple,  Barrister-at-Law  ; 

AND 

LUMLEY   SMITH, 

Of  the  Inner  Temple^  Barrister-at-Law. 


"  During  the  twenty-two  years  which  have  elapsed  since  the  publication  of  this  well-known 
work,  its  reputation  has  been  steadily  growings  and  it  has  long  since  become  the  recognised 
authority  on  the  important  subject  of  which  it  treats" — Law  Magazine  and  Review. 


"This  edition  of  what  has  become  a  standard 
work  has  the  advantage  of  appearing  under  the 
supervision  of  the  original  autnor  as  well  as  of 
BIr.  Lumley  Smith,  the  editor  of  the  second  edition. 
The  result  is  most  satisfactory.  Mr.  Lumley 
Smith's  edition  was  ably  and  conscientiously  pre- 
pared, and  we  are  glad  to  find  that  the  reader  still 
enjoys  the  benefit  of  h»  accuracy  and  learning. 
At  Uie  same  time  the  book  has,  doubtless,  beoi 
improved  by  the  reappearance  of  its  author  as  co* 
editor.  The  earlier  part,  indeed,  has  been  to  a 
considerable  extent  entirely  rewritten. 

"  Upon  the  general  principles,  according  to  which 
damages  are  to  be  assessed  in  actions  of  contract, 
Haduy  v.  BaxendaU  (9  Ex.  341)  still  remains 
the  leading  authority,  and  furnishes  the  text  for 
Che  discussion  contained  in  the  second  chapter 
of  Mr.  Mayne's  book.  Properly  understood  and 
limited,  the  rule  prop<»ed  in  that  case,  although  in 
one  respect  not  very  happily  worded,  is  a  sound 
one,  and  has  been  repeatedly  approved  both  in 
England  and  America.  The  subsequent  decisions, 
wiuch  are  concisely  summarized  by  Mr.  Mayne, 
have  established  that  mere  knowledge  of  special 
circumstances  is  not  enough,  unless  it  can  be  in- 
ferred from  the  whole  transaction  that  the 
contractor  consented  to  become  liable  to  the  extra 
damage.  This  limitation  is  obviously  jnst,especially 
in  the  case  of  persons,  such  as  common  carriers, 
who  have  no  option  to  refuse  the^  contract.  Mere 
knowledge  on  their  part  of  special  circumstances 
ought  not,  and,  according  to  the  dicta  of  the 
judges  in  the  Exchequer  Chamber  in  Home 
v.  Midland  Railway  Com^ny  (si  W.  R.  481, 
L.  R.  8  C  P.  Z31),  would  not  involve  the  carrier  in 
additional  responsibility.  Mr.  Mayne's  criticism 
of  the  numerous  cases  in  which  this  matter  has  been 
considered  leaves  nothing  to  be  desired,  and  the 
rules  he  deduces  therefrom  (pp.  32,  33)  appear  to  us 
to  exhaust  the  subject. 


"  Mr.  Mayne's  remarks  on  damages  in  actions  of 
tort  are  brief.  We  agree  with  him  that  in  such 
actions  the  courts  are  governed  by  far  looser  princi- 
ples than  in  contracts;  indeed,  sometimes  it  is 
impossible  to  say  they  are  governed  by  any  princi- 
ples at  all.  In  actions  for  injuries  to  the  person  or 
reputation,  for  example,  a  judge  cannot  do  more 
than  give  a  general  direction  to  the  jury  to  give 
what  the  facts  proved  in  their  judgment  required. 
And,  according  to  the  better  opmlon,  they  may  give 
damages  'for  example's  sake,'  and  mulct  a  rich 
man  more  heavily  than  a  poor  one.  In  actions  for 
injuries  to  property,  however,  'vindictive'  or 
'exemplary' damages  cannot,  except  invvyrare 
cases,  be  awarded,  but  must  be  limited,  as  in  con- 
tract, to  the  actual  harm  sustained. 

"  The  subject  of  remoteness  of  damage  is  treated 
at  considerable  length  by  Mr.  Mayne,  and  we  notice 
that  much  new  matter  has  been  added.  Thus  the 
recent  case  of  Riding  v.  Smith  (34  W.  R.  487.  x 
Ex.  D.  91)  furnishes  the  author  with  an  opportumty 
of  discussing  the  well-known  rule  in  Ward  v. 
Wteks  (7  Bing.  azx)  that  injury  resulting  from  the 
repetition  of  a  slander  is  not  actionable.  The  rule 
has  always  seemed  to  us  a  strange  one,  if  a  man  is 
to  be  made  responsible  for  the  natural  consequences 
of  his  acts.  For  every  one  who  utters  a  slander 
may  be  perfectly  certain  that  it  will  be  repeated. 

*' It  is  needless  to  comment  upon  the  arrangement 
of  the  subjects  in  this  edition,  in  which  no  alteration 
has  been  made.  The  editors  modeftly  ex|»re$s  a 
hope  that  all  the  English  as  well  as  the  principal 
Irish  decisions  up  to  the  date  have  been  included, 
and  we  believe  from  our  own  examination  that  the 
hope  is  well  founded.  We  may  regret  that,  warned 
by  the  growing  bulk  of  the  book,  the  editors  have 
not  included  any  fresh  American  cases,  but  we  feel 
that  the  omission  was  unavoidable.  We  should  add 
that  the  whole  work  has  been  thoroughly  revised." — 
Solicitor^  Jcnmal, 


**  This  text-book  is  so  well  known,  not  only  as  the  highest  authority  on  the  subject 
treated  oft  but  as  one  of  the  best  text-books  ever  written,  that  it  would  be  idle  for 
us  to  speak  of  it  in  the  words  of  commendation  thcU  it  deserves.  It  is  a  work  tha' 
no  practising  lawyer  can  do  withouty — Canada  Law  Journal. 
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In  8vo.,  price  2s.,  sewed, 

TABLE  of  the  FOREIGN  MEROANTUiE  LAWS  and  CODES 

in  Force  in  the  Principal  States  of  EUROPE  and  AMERICA.  By  Charles 
Lyon -Caen,  Professeur  agreg^  k  la  Faculte  de  Droit  de  Paris ;  Professeur  k 
I'Ecole  libre  des  Sciences  politiques.  Translated  by  Napoleon  Argles, 
Solicitor,  Paris. 


In  one  volume,  demy  8vo.,  price  lOf.  6d.,  cloth, 

PRINCIPLES  OF  THE  LAW  OF  STOPPAGE  IN  TRANSITU 

RETENTION,  AND  DELIVERY. 

By  JOHN  HOUSTON,  of  the  Middle  Temple,  Barrister-at-Law. 


"  We  have-  no  hesitation  in  saying,  that  we  think 
Mr.  Houston's  book  will  be  a  very  useful  acc^sion 
to  the  library  of  either  the  merchant  or  the  lawyer." 
"SolicitorT  yournal. 

**  We  have,  indeed,  met  with  few  works  which  so 


successfully  surmount  the  difficulties  in  the  way  of 
this  arduous  undertaking  as  the  one  before  us ;  for 
the  language  is  well  chosen,  it  b  exhaustive  of  the 
law,  and  is  systematised  with  great  method.** — 
American  Law  Revuw. 


In  8vo.,  price  lOf.  6^.,  cloth, 
A    REPORT    OF    THE    CASE    OF 

THE  QUEEN  v.  GURNEY  AND  OTHERS. 

In  the  Court  of  Queen's  Bench  before  the  Lord  Chief  Justice  Cockburn.  With  an 
Introduction,  containing  a  History  of  the  Case,  and  an  Examination  of  the  Cases 
at  Law  and  Equity  applicable  to  it ;  or  Illustrating  the  Doctrine  of  Com* 
MERCiAL  Fraud.     By  W.  F.  Finlason,  Barrister-at-Law. 

duty  was  discharged,  and  nothing  could  be  more 
natural  than  that  the  reporter  should  puUish  a 
separate  report  in  book  form.  This  has  been  done, 
and  Mr.  Finlason  introduces  the  report  by  one 
hundred  pages  of  dissertation  on  the  general  law. 
To  this  we  shall  proceed  to  refer,  simply  remarking 
before  doing  so,  that  the  chai^ge  to  the  jury  has 
been  carefuUy  revised  by  the  Lord  Chief  Justice.*' 
—Law  Times, 


**  It  will  probably  be  a  very  long  time  before  the 

J)rosecution  of  the  Overead  and  Gurney  directors  is 
brgotten.  It  remains  as  an  example,  and  a  legal 
precedent  of  considerable  value.  It  involved  Die 
unmensely  important  question  where  izuocent  mis- 
representation ends,  and  where  fraudulent  misrepre- 
sentation begins. 

"  All  who  perused  the  report  of  this  case  !n  the 
columns  of  the  Times,  mtist  have  observed  the 
remarkable  fulness  and  accuracy  with  which  that 


i2mo.,  price  lox.  6^.,  cloth, 

A  TREATISE  ON  THE  GAME  UW8  OF  ENGLAND  AND  WALES: 

Including  Introduction,  Statutes,  Explanatory  Notes,  Cases,  and  Index.  By  John 
Locke,  M.P.,  Q.C.,  Recorder  of  Brighton.  The  Fifth  Edition,  in  which  are 
introduced  the  GAME  LAWS  of  SCOTLAND  and  IRELAND.  By  GiLMORE 
Evans,  of  the  Inner  Temple,  Barrister-at-Law. 


In  royal  8vo.,  price  lOir.  6^.,  cloth, 
CnillTV  nv  U/AV  nc  DCWIl/ni 


THE  PRACTICE  of  EQUITY  by  WAY  of  REVIVOR  &  SUPPLEMENT. 

With  Forms  of  Orders  and  Appendix  of  Bills. 
By  LoFTUS  Leigh  Pemberton,  of  the  Chancery  Registrar's  Office. 


"  Mr.  Pemberton  has,  with  great  care,  brought 
together  and  classified  all  these  conflicting  cases, 
and  has,  as  far  as  may  be,  deduced  principles  which 


will  probably  be  applied  to  future  cases."— >SWf^ 
citor^  Jvurnal. 


In  8vo.,  price  5/.,  cloth, 

THE    LAW    OF    PRIORITY. 

A  Concise  View  of  the  Law  relating  to  Priority  of  Incumbrances  and  of  other  Rights  in 
Property.     By  W.  G.  ROBINSON,  M.A.,  Barrister-at-Law. 

"  Mr.  Robinson's  book  may  be  recommended  to  |   tioner  with  a  useful  supplement  to  laxger  and  more 
the  advanced  student,  and  will  furnish  the  practi-  I   complete  works."— ^T^i^^/  JntnuU. 


snvnn  *  hatvis,  bill  tabs,  tskf^  bax. 


8S 


ELECTION       L  AifSAT. 


In  crown  8vo.,   price  idr.,   cloth, 
A    MANUAL    OF   THE 

PMOTIOE   OF    PAELIAMENTAEY   ELECTIONS 

'    Throughout  Great  Britain  and  Ireland. 

COMPRISING 

THE  DUTIES  of  RETURNING  OFFICERS  and  their  DEPUTIES, 
TOWN  CLERKS,  AGENTS,  POLL-CLERKS,  &c, 

AND  THK 

fsto  Af  ftUrtian  ^ensts,  €orrn]rt  |mtu«s,  k  Illegal  fapunts. 

WITH 

AN  APPENDIX  OF  STATUTES  AND  AN  INDEX. 

By  henry  JEFFREYS  BUSHBY,  Esq., 

One  of  the  Metropolitan  Police  Magistrates,  sometime  Recorder  of  Colchester. 

FIFTH     EDITION, 

Adapted  tQ  and  embodying  the  recent  changes  in  the  Law^  including  the  Baitot  Act^  the 
Instructions  to  Returning  Officers  in  England  and  Scotland  issu^  by  the  Home  Office^ 
and  the  whole  of  the  Statute  Law  reUUing  to  the  subject. 

Edited   by    HENRY    HARDCASTLE, 

or  THB  INNBX  TBMPLK,   BARRI8TBX-AT*LAW. 


«< ' 


We  ha<re  just  reodred  at  a  Tery  opportune 
moment  the  new  edition  of  this  useful  work.  We 
need  only  sav  that  those  who  have  to  do  with 
elections  will  find  '  Bushbjr's  Manual '  replete  with 
infofmation  and  trustworthy,  and  that  Mr.  Hard- 
castle  has  incorporated  all  the  recent  changes  of 
the  law.*' — Lom  J^unuU. 


«< 


As  far  as  we  can  judge,  Mr.  Hardcastle,  who 


is  known  as  one  of  the  joint  editors  of  O'Malley 
and  Hardcastle's  Election  Reports,  has  done  his 
work  welL  .  .  .  For  practical  purposes,  as 
a  handy  manual,  we  can  recommend  the  work 
to  returning  officers,  agents,  and  candidates ;  and 
returning  officers  cannot  do  better  than  distribute 
this  manual  freely  amongst  their  subordinates,  if 
they  wish  them  to  understand  their  woric*'— tlT^/i- 
ciior^  yourmat. 


A  Companion  Volume  to  the  above,  in  crown  Svo.,  price  9^.,  cloth, 

THE  LAW  AND  PEAOTIOE  OF  ELECTION  PETITIONS, 

With  an  Appendix  containing  the  Parliamentary  Elections  Act,  1868,  the  General  Rules 
for  the  Trial  of  Election  Petitions  in  England,  Scotland,  and  Ireland,  Forms  of 
Petitions,  &c.  Second  Edition.  By  Hbnry  Hardcastlk,  of  the  Inner  Temple, 
Barrister-at-Law. 


"  Mr.  Hartlcastle  gives  us  an  original  treatise 
with  foot  noteit,  and  he  has  evidently  taken  very 
considerable  pains  to  make  his  woric  a  reliable 

faide.  Beginning  with  the  effect  of  die  Election 
etitions  Act,  2868,  he  takes  his  readers  step  by 
step  through  the  new  procedure.  His  mooe  of 
treating  tlie  subject  of  'particulars'  will  be  found 


extremely  useful,  and  he  gives  all  the  law  and 
practice  in  a  very  small  compass.  In  an  Appendix 
IS  supplied  the  Act  and  the  Rules.  We  can 
thoroughly  recommend  Mr.  Hardcastle's  book  as  a 
concise  manual  on  the  law  and  practice  of  election 
petitions." — Lam  Timet. 


Now  ready.  Volume  I.,  price  30kf.;  Volume  II.,  price  241. ; 
and  Volume  III.,  Part  L,  price  5/. 

REPORTS   OF   THE  DECISIONS 

OF  THE 

JUDGES  FOR  THE  TRIAL  OF  ELECTION  PETITIONS 

IN    ENGLAND    AND    IRELAND. 

PURSUANT    TO    THM    PARLIAMENTARY   ELECTIONS    ACT,    1368. 

By  EDWARD   LOUGHLIN   O'MALLEY  and  HENRY   HARDCASTLE. 


34  8TEVSV8  ft*HATHS8,  BXLL  YARD,  XSKBLM   BAB, 


^UhtrtA  at  V  j(apnttf'  dmetf  of  SBUprinU  of  tfyt  Cfclp  S&quirtmt. 

SIR  BiSlHOLOMEW  SHOWERi  MRLI^  CASES. 

'■»    ■■ 

In  8vo.»  1876,  price  4/.  4/.,  best  calf  binding, 

SHOWER'S  CASES  IN  PARLIAMENT 

Resolved  and  Adjudged  upon  Petitions  and  Writs  of  Error. 
FOUR  TH      EdTi  T  I  O  N  . 

OOVTAXVZVO    AB]IZnOirJL&   OA8BS  WOT  BXTBamTO  H3BVOSTai». 

REVISED  AND  EDITED  BY 

RICHARD  LOVELAND  LOVELAND, 

Of  the  Inner  Temple,  Barrister-at-Law ;   Editor  of  "  Kelyng's  Crown  Cases,"  and 

"Hairs  Essay  on  the  Rights  of  the  Crown  in  the  Seashore." 

"  Messrs.  Stevens  &  Haynes,  the  successful  publishers  of  the  Reprints  of  Bellewe, 
Cooke,  Cunningham,  Brookes'  New  Cases,  Choyce  Cases  in  Chancery,  William  Kel3mge 
and  Kelyng's  Crown  Cases,  determined  to  issue  a  new  or  fourth  Edition  of  Shower's  Cases 
in  Parliament 

"The  volume,  although  beautifully  printed  on  old-fashioned  paper,  in  old«fashioned 
type,  instead  of  being  in  the  quarto,  is  in  the  more  convenient  octavo  form,  and  contains 
several  additional  cases  not  to  be  found  in  any  of  the  previous  editions  of  the  work. 

"  These  are  all  cases  of  importance,  worthy  of  being  ushered  into  the  light  of  the 
world  by  enterprising  publishers. 

**  Shower's  Cases  are  models  for  reporters,  even  in  our  day.  The  statements  of  the  case, 
the  arguments  of  counsel,  and  the  opinions  of  the  Judges,  are  all  clearly  and  ably  given. 

"  This  new  edition  with  an  old  face  of  these  valuable  reports,  under  the  able  editorship 
of  R.  L.  Loveland,  Esq.,  should,  in  the  language  of  the  advertisement,  '  be  welcomed  by 
the  profession,  as  well  as  enable  the  custo£ans  of  public  libraries  to  complete  or  add  to 
their  series  of  English  Law  Reports.' " — Canada  Law  Journal, 

^  BELIiEWXS'S  CASES,  T.  MCHAK.T)  II. 
In  8vo.,  1869,  price  3/.  3J.,  bound  in  calf  antique, 

LES  ANS  DU  ROY  RICHARD  LE  SECOND. 

Collect'  ensembl'  hors  les  abridgments  de  Statham,   Fitzherbert,  et  Brooke.       Per 

Richard  Bellewe,  de  Lincolns  Inne.     1585.     Reprinted  from  the  Original 

Edition. 

hi^y  creditable  to  the  spirit  and  enterprise  of 
pnvi^e  publishers.  The  work  is  an  important  Bnk 
u  our  I^al  histonr;  there  are  no  year  books  of  the 
reign  of  Richard  II.,  and  Bellewe  supjdied  the  only 
substitute  by  carefully  extracting  and  collecting  aO 
the  cases  he  could  find,  and  he  did  it  in  the  most 
convenient  form — that  of  alphabetical  arraa^cment 
in  the  order  of  subjects,  so  that  the  work  is  a  digest 
as  well  as  a  book  of  law  reports.  It  is  in  fact  a 
collection  of  cases  of  the  reigp  of^  Richard  II.. 
arranged  according  to  their  subjects  inalphabettcal 
order.  It  is,  therefore,  one  of  the  aaost  mteUi^Ue 
and  interesting  legal  memorials  of  the  Middle 
Ages." — Law  Tuhm. 


"  No  public  libntry  in  the  world,  where  Eiu;Ibh 
law  finds  a  place,  should  be  without  a  copy  01  this 
edidon  of  fmlewc"— Canada  Law  yomrnoL 

**  We  have  here  a  fac'timiie  edition  of  Bellewe, 
and  it  is  really  the  roost  beautiful  and  admirable 
reprint  that  has  appeared  at  any  time.  It  is  a 
pcafect  f^em  of  antique  printing,  and  forms  a  most 
mterestmg  monument  of  our  early  legal  history. 
It  belonn  to  the  same  class  of  works  as  the  Year 
Book  of  Edward  I.  and  other  similar  works  which 
have  been  printed  in  our  own  time  under  the 
auspices  of  the  Master  of  the  Rolls :  but  u  far 
superior  to  any  of  them,  and  u  in  this  respect 


CUNNINGHAM'S    REPORTS. 

In  8vo.,  187 1,  price  3/.  3J.,  calf  antique, 

Cunningham's  (T.)  Reports  in  K«  B.,  7  to  10  Geo.  II. ;  to  which  is  prefixed  a  Proposal 

for  rendering  the  Laws  of  England  clear  and  certain,  humbly  offered  to  the 

Consideration  of  both  Houses  of  Parliament.     Third  Edition,  with  nnmcrons 

Corrections.    By  Thomas  Townsend  Bucknill,  Barrister-at-Law. 

"The  instructive  chapter  which  precedes  the 
cases,  entitled  '  A  proposal  for  rendering  the  Laws 


of  England  clear  and  certain,'  gives  the  volume  a 
degree  of  peculiar  interest,  independent  of  the  value 
of  many  of  the  reported  cases.  That  chapter  begins 
with  words  which  ought,  for  the  information  of 
every  people,  to  be  printed  in  letters  of  gold.  They 
are  as  f<Mlows:  'Nothing  conduces  more  to  the 


peace  and  prosperity  of  every,  nation  than  good 
laws  and  the  doe  execution  of  them.'  The  history 
of  die  dvU  law  b  then  rapidly  traced.  Next  a 
history  is  given  of  English  Reporters,  beginning  with 
the  reporters  of  the  Year  Bopks  from  z  Edw.  IlL 
to  19  Hen.  VI If.-— being  near  aoo  year9--«nd  after- 
wards  to  the  time  of  the  author.**— Cmui^  Lam 
ycarmal. 


8TXTBVB  *  HATVX8,  B8LL  TAXD,  TBXPLl  BAB.  3!i 

CHOTGB  GASES  IN  GHAXTOBBT. 


In  8vo.,  1870,  price  2/.  c/.,  calf  antique, 

THE  PBAOTIOE  OF  THE  HIGH  COURT  OF  OHAMIEEY. 

With  the  Nature  of  the  seyeral  Offices  belonging  to  that  Court.     And  the  Reports  of 
many  Cases  wherein  Releif  hath  been  there  had,  and  where  denyed. 

"ThikTolume,  in  paper,  type,  and  tnndinc  (like  "  Bellewe's  Cases  *)  is  a  factimilf  of  the  antique  edition. 
All  who  buy  the  one  should  huy  the  other."-  -CmMada  Lrnm  yammai. 


In  Sto.,  1872,  price  3/.  3/.,  calf  antique, 

SIR  G.  COOKE'S  COMMON  PLEAS  REPORTS 

In  the  Beigns  of  Queen  Anne,  and  Kings  George  I.  and  11. 

The  Third  Edition,  with  Additional  Cases  and  References  contained  in  the  Notes 
taken  from  L.  C.  J.  £yrb*s  MSS.  by  Mr.  Justice  Narbs,  edited  by  Thomas 
TowNSEND  BucKNiLL,  of  the  Inner  Temple,  Barrister-at-Law. 

an  old  rolume  of  Reports  may  be  produced  by  these 


"  Law  books  never  can  die  or  remain  long  dead 
so  long  as  Stevens  and  Haynes  are  willing  to  con- 
tinue them  or  revive  them  when  dead.  It  is  cer- 
tainly sorprising  to  see  with  what  facial  accuracy 


modem  publishers,  whose  good  taste  is  only  quailed 
by  their  enterprise."-~Ca}Mi£«  Lmw  J^mnuU, 


BROOKE'S  NEW  CASES  WITH  MARCH'S  TRANSLATION. 

In  8vo.,  1873,  price  4/.  4/.,  calf  antique, 

Brooke's  (Sir  Robert)  New  Cases  in  the  time  of  Henry  VIII.,  Edward  VI.,   and 

Queen  Mary,  collected  out  of  Brooke's  Abridgment,  and  arranged  under  years, 

with  a  table,  together  with  March's  (John)  Translation  ofBViOOYiv^s  New  Cases 

in  the  time  of  Henry  VIII.,  Edward  VI.,  and  Queen  Mary,  collected  out  of 

Brooke's  Abridgment,  and  reduced  alphabetically  under  their  proper  heads  and 

titles,  with  a  table  of  the  principal  matters.    In  one  handsome  volume.  8va  1873. 

Bodi  the  original  and  the  translatioo  having 
long  been  very  scarce,  and  the  misnaging  and  other 
errors  in  Mvdi's  translation  malcing  a  new  and 


«  n^i.  a. :j_-i  .-_j  j..  . 1-^-^  u-_-_-      Stevens  and  Haynes  have  reprinted  the  two  books 

hi  one  volume,  uniform  with  the  preceding  volumes 
of  the  series  of  Early  Rqwrta/*— C^mmh^  Lttw 


corrected    edition    peculiarly    desirable,    Messrs. 


yaMrt$al. 


KELYNGE'S  (W.)  REPORTS. 

In  8vo.,  1873,  price  4/.  4^.,  calf  antique, 

Kblynge*s  (William)  Reports  of  Cases  in  Chancery,  the  King's  Bench,  &c,  from  the 
3rd  to  the  9th  year  of  His  late  Majesty  King  George  II.,  during  which  time  Lord 
Xing  was  Chancellor,  and  the  Lords  Raymond  and  Hardwicke  were  Chief 
Justices  of  England.  To  which  are  added,  seventy  New  Cases  not  in  the  First 
Edition.     Third  Edition.     In  one  handsome  volume.     8vo.     1873. 

KELYNG'S  (SIR  JOHN)  CROWN  CASES. 

In  8vo.,  1873,  price  4/.  4;.,  calf  antique, 

Kelyng's  (Sir  J.)  Reports  of  Divers  Cases  in  Pleas  of  the  Crown  in  the  Reign  of  King 
Charles  IL,  with  Directions  to  Justices  of  the  Peace,  and  others;  to  which  are 
added.  Three  Modem  Cases,  viz.,  Armstrong  and  Lisle,  the  King  and  Plummer, 
the  Queen  and  Mawgridge.  Third  Edition,  containing  sewral  additional  Cases 
never  be/ore  printed,  together  with  a  Treatise  UPON  THE  Law  and  Proceed- 
ings IN  Cases  of  High  Treason,  first  published  in  1793.  '^^  whole  carefully 
revised  and  edited  by  Richard  Loveland  Loveland,  of  the  Inner  Temple, 
Barrister-at-Law. 

"  We  look  upon  this  volume  as  one  of  the  most  •  good  service  rendered  by  Messrs.  Stevens  &  Haynes 

important  and  valuaUe  of  the  unique  reprints  of  1  to  the  profession.    .    .    Should  occasion  arise,  the 

Messrs.  Stevens  and  Haynes.     Little  do  we  know  j  Crown  prosecutor  as  well  as  counsel  fnr  the  prisoner 

of  the  mines  of  legal  wealth  that  lie  buried  in  the  ,  will  fina  in  this  volume  a  complete  wuU  mtcum  of 

old  law  books.   But  a  careful  examination,  either  of  I  the  law  of  high  treason  and  proceedings  in  relation 

the  reports  or  of  the  treatise  embodied  in  the  volume  '  thereto.**— Omum^  Z^nv  JommaL 

nam  before  us,  will  give  the  reader  some  idea  of  the  < 


86  8TSVXV8  *  HATHSS,  BILL  YMXD,  TBIOPLB  BAR. 


In  one  yolume,  8vo,  price  2$s,,  cloth, 

A   CONCISE   TREATISE   ON 

]9rtt^ate  fintetnationol  Swci^xntstntt, 

Based  on  the  Decisions  in  the  English  Courts. 

By   JOHN    ALDERSON    FOOTE, 

Of  Lincoln's  Inn,  Barrister-at-Law  ;  Chancellor's  Legal  Medallist  and  Senior  Whewell 
Scholar  of  International  Law  Cambridge  University,  1873  *  Senior  Student  in 
Jnrispnidence  and  Roman  Law,  Inns  of  Court  Examination  Hilary  Term,  1874. 

"This  work  seems  to  us  likely  to  |m>ve  of  considenble  use  to  all  Eoglish  lawyers  who  have  to  deal  with 
questions  of  private  international  law.  Since  the  publication  of  Mr.  Westlake's  valuable  treatise,  twenty 
years  ago,  the  judicial  dedsions  of  English  courts  bearing  upon  different  parts  of  this  subject  have  greatly 
increased  in  number,  and  it  is  full  time  that  these  decisions  should  be  examined,  and  that  the  condudoos 
to  be  deduced  from  them  should  be  sirstematically  set  forth  in  a  treatise.  Moreover,  Mr.  Foote  has  done 
this  w^iy~~So/icil0rt'  yourmiL 

«  "  Mr.'Foote  has  done  his  work  very  well,  and  the  book  will  be  useful  to  all  who  have  to  deal  with  the 
class  of  cases  in  which  English  law  a]one  is  not  sufficient  to  settle  the  q}xts:don/*^Saturdaf  Rnriew, 
March  8,  1879. 

"The  author's  object  has  been  to  reduce  into  order  the  mass  of  materials  already  accumulated  in  the 
shape  of  explanation  and  actual  decision  on  the  interesting  matter  of  whidi  he  treats :  and  to  construct  a 
framework  of  private  international  law,  not  from  the  dicta  of  jurists  so  much  as  from  judicial  decisions  in 
English  Courts  which  have  superseded  them.  And  it  Is  here,  in  compiling  and  arranging  in  a  concise 
form  this  valuable  material,  that  Mr.  Foote's  wide  range  of  knowledge  and  legal  acumen  bear  such  good 
fruiL  As  a  guide  and  assistant  to  the  student  of  international  law,  the  whole  treatise  will  be  invaluable ; 
while  a  table  of  cases  and  a  general  index  will  enable  him  to  find  what  he  wants  without  trouble.** — 
Standard,  . 

"  The  recent  decisions  on  points  of  international  law  (and  there  have  been  a  large  number  since  Westlake's 
publication)  have  been  well  stated.  So  far  as  we  have  observed,  no  case  of  any  importance  has  been 
omitted,  and  the  leading  cases  have  been  fully  analyzed.  The  author  does  not  hesitate  to  criticise  the 
grounds  of  a  decision  when  these  appear  to  him  to  conflict  widi  the  proper  rule  of  law.  Most  of  his 
criticisms  seem  to  us  very  just.  ....  On  the  whole  we  can  recommend  Mr.  Foote's  treatise  as  a  useful 
addition  to  our  text-books,  and  we  expect  it  will  rapidly  find  its  way  into  the  hands  of  practising  lawyexs." 
~  Tkt  Journal  0/  yuri*pmdence  and  Scottish  Law  Magannt. 

"  Mr.  Foote  has  evidently  borne  dosely  in  mind  the  needs  of  Students  of  Jurisprudence  as  well  as  those 
of  the  Practitioners.  For  both,  the  fact  that  his  work  is  almost  entirely  one  of  Case-law,  will  commend 
it  as  one  useful  alike  in  Chambers  and  in  Court." — Law  Magaain*  and  Roviem. 

**  Mr.  Foote's  book  will  be  useful  to  the  student One  of  the  best  points  of  Mr.  Foote's  book 

is  tht '  Continuous  Summary,'  which  occupies  about  thirty  pages,  and  is  divided  into  four  parts — ^Persons 
Property,  Acts,  and  Procedure.  Mr.  Foote  remarks  that  these  summaries  are  not  in  Any  way  intended  as 
an  attempt  at  codification.  However  that  may  be,  they  are  a  digest  which  reflects  high  credit  on  the 
author's  assiduity  and  capacity.  They  are  '  meant  merely  to  guide  the  student ; '  but  they  will  do  much 
more  than  guide  him.  They  will  enable  him  to  get  such  a  grasp  of  the  subject  as  will  render  the  reading 
of  the  text  easy  and  fruitfuL"— i^w  yonmoL 

"  This  book  is  well  adapted  to  be  used  both  as  a  text-book  for  students  and  a  book  of  reference  for 
practising  barristers."— ^or  Examination  yommal. 

"  This  is  a  book  which  supplies  the  want  which  has  long  been  felt  for  a  really  good  modem  treatise  on 
Private  Intemadonal  Law  adapted  to  the  every-day  requirements  of  the  English  Practitioner.  The 
whole  volume,  although  designed  for  the  use  of  the  practitioner,  is  so  moderate  in  site— an  octavo  of  500 
pages  only— and  the  arrangement  and  development  of  the  subject  so  well  conceived  and  executed,  dint  it 
will  amply  repay  perusal  by  those  whose  immediate  object  may  be  not  the  actual  deddons  of  a  knotty 
point  but  the  satisiactory  disposal  of  an  examination  patpCT.**—Ojsf0rd  and  Cambridge  UndergradnaU^ 
youmal. 

"Since  the  publication,  some  twenty  years  ago,  of  Mr.  Westlake's  Treatise,  Mr.  Foote's  book  is,  in 
our  opinion,  the  best  woric  on  private  international  law  which  has  appeared  in  the  English  language.  .  .  . 
The  work  is  executed  with  much  ability,  and  will  doubtle&s  be  found  of  great  value  by  all  persons  whu 
have  to  con-sider  questions  on  private  international  XAyt.'^Athemoum. 


snvxm  *  KiLTvsB,  bbx  taxd,  tsttrut  bax.  s7 


THE 

AND 

QUARTERLY  DIGEST  OF  ALL  REPORTED  GASES. 

Prioe  FIV£  SHILIjINaS  eao^  Number. 


^o.  CCXVIII.    (Vol.  I,  No.  I.  of  the  New  Quarterly  Series.)    November,  1875. 

No.  CCXIX.    (VoL  I,  4th  Series  No.  II.)    February,  1876. 

^r,B. — 7!kfse  tuHf  Numbers  are  out  of  print. 

No.  CCXX.         (Vol.  I,  4th  Series  No.  IIL),      For  May,  1876. 
No.  CCXXI.        (Vol.  I,  4th  Series  No.  IV.)        For  August,  1876.  * 

No.  CCXXII.  (Vol.  2,  4th  Series  No.  V.)  For  November,  1876. 

No.  CCXXIII.  (Vol.  2,  4th  Series  No.  VI.)  For  February,  1877. 

No.  CCXXIV.  (Vol.  2,  4th  Series  No.  VII.)  For  May,  1877. 

No.  CCXXV.  (Vol.  2,  4th  Series  No.  VIII.)  For  August,  1877. 


No.  CCXXVI.     (Vol.  3.  4th  Scries  No.  IX.)  For  November,  1877. 

No.  CCXXVII.   (Vol.  3,  4th  Series  No.  X.)  For  February,  1878. 

No.  CCXX  VIII.  (Vol.  3,  4th  Series  No.  XI.)  For  May,  1878. 

No.  CCXXIX.    (Vol.  3,  4th  Series  No.  XII).  For  August,  1878. 


No.  CCXXX.      (VoL  4,  4th  Series  No.  XIII.)  For  November,  1878. 

No.  CCXXXI.     (Vol.  4,  4th  Scries  No.  XIV.)  For  February,  1879. 

No.  CCXXXII.   (Vol.  4,  4th  Series  No.  XV.)  For  May,  1879. 

No.  CCXXXIII.  (Vol.  4,  4th  Series  No.  XVI.)  For  August,  1879. 

No.  CCXXXIV.  (VoL  5,  4th  Series  No.  XVII.)    For  November,  1879. 
No.  CCXX  XV.  (VoL  5, 4th  Series,  No.  XVIII.)  For  February,  1880. 


No.  CCXXXVI.     (VoL  5,  4th  Series,  No.  XIX.)    For  May,  1880  :— 

1.  Cypnis:  its  Mediaeval  Jurisprudence  and  Modem  Legislation.      By  Sir  Travers 

Twiss,  Q.C.,  D,C.L. 

2.  The  Statute  of  Uses  and  the  Franchise.     By  Almaric  Rumsey,  Barristcr-at-Law, 

Professor  of  Indian  Jurisprudence,  King's  College,  London. 

3.  The  East  Coast  Fishery  Disputes.    By  F.  L.  H.  Morrice,  LL.B.,  Barrister-at-Law. 

4.  Conveyancing  in  Excelsis :   Lord  Cairns'  Bill.      By  George  H.  Blakesley,   M.A., 

Barrister-at-Law. 

5.  Select  Cases :  Scottish.     By  Hugh  Barclay,  LL.D. 

6.  Legal  Obituary  of  the  Quarter. 

7.  Quarterly  Notes. 

8.  Reviews  of  New  Books. 

9.  Quarterly  Digest  of  all  Reported  Cases,  with  Table  of  Cases  and  Index  of  Subjects. 

An  Annual  Subscription  of  aos.,  paid  in  advance  to  the  Publishers,  will 
cure  the  receipt  of  the  LAW  MAGAZINE,  free  by  post,  within  these 
United  Kingdom,  or  for  248.  to  the  Colonies  and  Abroad. 
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Just  published,  in  one  vol.,  8vo.,  187^  cloth, 

A  TREATISE  ON  HINDU  LAW  AND  USAGE. 

By  John  D.  Maynk,  of  the  Inner  Temple,  Barrister-at-Law,  Author  of /'  A  Treatise  on 

Damages,"  &c. 

"  A  new  work  from  the  pen  of  so  established  an  authority  as  Mr.  Masme  cannot  fail 
to  be  welcome  to  the  legal  profession.  In  his  present  volume  the  late  Officiating  Advocate- 
General  at  Madras  has  drawn  upon  the  stores  of  his  long  experience  in  Southern  India, 
and  has  produced  a  Work  of  value  alike  to  the  practitioner  at  the  Indian  Bar,  or  at  home, 
in  appeal  cases,  and  to  the  scientific  jurist 

"To  all  who,  whether  as  practitioners  or  administrators,  or  as  students  of  the  science 
of  jurisprudence,  desire  a  thoughtful  and  suggestive  work  of  reference  on  Hindu  Law 
and  Usage,  we  heartily  recommend  the  careful  perusal  of  Mr.  Mayne's  valuable 
treatise." — Law  Afctgeaine  and  Revitw. 

In  8va,  1877,  price  15^.,  doth, 

A    DIGEST    OF    HINDU    LAW, 

As  ADMIMISTEBED  in  the  GOUBT8  OF  THB  MADRAS  FBESIDBNCT. 

ARRANGED  AND   ANNOTATED 
By  H.  S.  Cunningham,  M.A.,  Advocate-General,  Madras. 

In  imperial  8va,  price  41., 

A.     D  I  O  E  S  T 

OF  THB 

ENGLISH  AND  INDIAN  DECISIONS,  Beported  in  the  INDIAN 

JUEIST,  during  the  Tear  1877. 

By  EDMUND  FULLER  GRIFFIN,  of  Lincoln's  Inn,  Buruter-at-Law. 
*,*  AhhuoI  Saistription  to  the  Indian  Jurist  [24  Nos.\  Forty  Eight  Shillings,  post/rtt. 


DUTOH    IjAAV^. 

Buchanan  (J.),  Reports  of  Cases  decided  in  the  Supreme  Coart  of  the  CAPE  OF 
GOOD  HOPE.    1868,  1869,  1870-73,  and  74.    Bound  in  Three  Vols.   Royal  Svo. 

1875,  ^"*s  I  to  4.    1^  5j. 

Mbnzixs'  (W.),  Reports  of  Cases  decided  in  the  Supreme  Comt  of  the  CAPE  OF 

GOOD  HOPE.    VoL  L,  Vol.  II.,  Vol.  III.    7/,  7/. 
Buchanan  (J.),  Index  and  Digest  of  Cases  decided  in  the  Supreme  Court  of  the  CAPE 

OF  GOOD  HOPE,  reported  by  the  late  Hon.  William  Menziss.     Compiled 

by  James  Buchanan,  Advocate  of  the  Supreme  Court     In  One  VoL,  royal  Svo., 

2 1  J.  doth.         

In  Svo.,  1878,  price  9i#.,  doth, 

FfiEGEDENTS  IN  PLEADING :  being  Forms  filed  of  Becord  in 

the  Supreme  Court  of  the  Colony  of  the  Cape  of  Good  Hope.  Collected  and 
Arranged  by  James  Buchanan. 

In  Crown  8vo.,  price  3M.  6</.,  boards, 

THE    INTRODUCTION    TO    DUTCH  JUEISPRUDENCE   OF 

HUGO  GROTIUS,  with  Notes  by  Simon  van  Groenwegen  van  der  Made,  and 
References  to  Van  der  Keesel's  Theses  and  Schorer's  Notes.  Translated  by 
A.  F.  S.  Maasdorp,  B.  a.,  of  the  Inner  Temple,  Barrister-at-Law. 

In  lamo.,  price  lor.  6*/.,  boards, 

SELECT  THESES  on  the  LAWS  of  HOLLAND  and  ZEELAND. 

Being  a  Commentary  of  Hugo  Grotius*  Introduction  to  Dutch  Jurisprudence,  and 
intended  to  supply  certain  defects  therein,  and  to  determine  some  of  the  more 
celebrated  Controversies  on  the  Law  of  Holland.  By  DiONYSius  GoDBF&iDus 
VAN  DER  Keesel,  Advocate,  and  Professor  of  the  Civil  and  Modem  Laws  in 
the  Universities  of  Leyden.  Translated  from  the  original  Latin  by  C.  A.  Lorenz, 
of  Lincoln's  Inn,  Barrister-at-Law.  Second  Edition,  with  a  Biographical  Notice 
of  the  Author  by  Professor  J.  iy%,  Wal,  of  Leyden. 
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No.  25.    Price  28. 

E  ASTEB,     18^80. 

CO//T£J\rTS  :-' 

SUBJECTS  OF  EXAMINATION. 
EXAMINATION  PAPERS,  WITH  ANSWERS. 

Real  and  Personal  Property. 

Common  Law. 

Equity. 

Roman  Law. 
LIST  OF  SUCCESSFUL  CANDIDATES. 
CORRIGENDUM. 
PROBATE  DUTY  FORM. 
ON  THE  DIVISION  OF  PROPERTY,  Etc. 

Edited  by 

A.   D.   TYSSEN,   D.C.L.,    M.A., 

Of  the  Inner  Temple,  Barrister-at-Law ;  and 

W.   D.   EDWAEDS,   LL.B., 

Of  Lincoln's  Inn,  Barrister-at-Law. 

%•  //  IS  intended  in  future  to  publish  a  Number  of  the  Journal  after  each 
Examination, 

Now  published,  in  8vo.,  price  i&r.,  cloth. 

THE  BAR  EXAMINATION  JOUMAL,  VOL.  IV. 

Containing  the  Examination  Questions  and  Answers  from  Easter  Term,  1878,  to 
Hilary  Term,  1880,  with  List  of  Successful  Candidates  at  each  examination, 
Notes  on  the  Law  of  Property,  and  a  Synopsis  of  Recent  Legislation  of  importance 
to  Students,  and  other  information.  By  A.  D.  Tyssen  and  W.  D.  Edwards, 
Barristers-at-Law. 


In  8vo.,  1878,  price  5^.,  cloth,. 

A  SUMMARY  OF  JOINT  STOCK 

COMPANIES'  LAW. 


BY 


T.   EUSTACE    SMITH, 

Student  of  the  Innet  Temple. 


"The  author  of  this  handbook  tells  us  that,  when 
an  articled  student  reading  for  the  final  examina- 
tion, he  felt  the  want  of  such  a  work  as  that  before 
us,  wherein  could  be  found  the  main  principles  of 
law  rehiting  to  joint-stock  companies.  .  .  .  Law 
students  may  well  read  it ;  for  Mr.  Smith  has  very 
wisely  been  at  the  pains  of  giving  his  authority  for 
all  his  statements  of  the  law  or  of  practice,  as  apfrfied 
to  joint-stock  company  business  usually  transacted 
in  solicitors'  chambers.  In  fact,  Mr.  Smith  has 
by  his  little  book  offered  a  fresh  inducement  to 
atudents  to  nuJce  Uiemselves— «t  all  events,  to  some 
extentr-^acquaintfld  with  company  law  as  a  separate 
branch  of  study.'*— Zaw  Timet. 


**  These  pages  give,  in  the  w«rds  of  the  preface, 
'  as  briefly  and  concisely  as  possible,  a  general 
view  both  of  the  principles  and  practice  of  the  law 
affecting  companies.'  The  work  is  excellently 
printed,  and  authorities  are  cited  ;  but  in  no  ca^e 
IS  the  very  language  of  the  statutes  copied.  The 
plan  is  good,  and  shows  both  grasp  and  neatness ; 
and, both  amongst  students  and laymen,Mr.  Smith's 
book  ought  to  meet  a  ready  sale." — Law  Jptimal, 

*'  The  book  is  one  from  which  we  have  derived 
a  laii^e  amount  of  valuable  information,  and  we  can 
heartily  and  conscientiously  recommend  it  to  our 
readers."— ^'jc^r^  oful  Camhidt^t  Umtergradw 
ates*  youmai. 
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In  8vo.,  price  I2j.,  cloth, 

THE   LAW  OF  NEGLIGENCE, 

SECOND     EDITION. 

By  Robert  Campbell,  of  Lincoln's  Inn,  Barrister-at-Law,  and  Advocate 

of  the  Scotch  Bar. 

"  A  new  edition  has  appeared  of  Mr.  Campbell's  ;  when  compared  with  the  numbers  of  indifferent 

excellent  work  on  '  The  Law  of  Negligence,'  in  j  ones  which  annually  issue  from  the  press,  we  think 

which  no  pains  have  been  snared  in  collecting  cases,  the  profession  will  be  thankful  to  the  author  of  this 

and  the  style  of  which  is  clear  and  tMsy.^'-^atur^  I  •  new  edition  brought  down  to  date.    It  is  indeed  an 

day  Rtvkw,  March  8. 1879.  ,  able  and  sdiolarljr  treatise  on  a  somewhat  difficult 

"  No  less  an  authority  than  the  late  Mr.  Justice  J  brandi  of  law,   in  the  treatment  of  which    the 

Willes,  in  his  Judgment  in  Ofp^nknm  v.  White  \  author's  knowledge  of  Roman  and  Scotch  Juzi»> 

Lion.  H0UI  Cc.t    characterised   Mr.    Campbell's  ,  prudence  has  stooid  him  in  good  stead.    We  oon* 

'  Law  of  Negligence'  as  a  '  very  good  book  ;  and  j  ndently  recommend  it  alike  to  the  student  and  the 

since  very  ga<>d  books  are  by  no  means  plentiful,  I  practitioner." — Law  MagoMime. 

BIBIiIOTHECA   liEQUM. 

In  i2mo.  (nearly  400  pages),  price  2J.,  doth, 

A  CATALOGUE  OF  LAW  BOOKS, 

Including  all  the  Reports  in  the  various  Courts  of  England,  Scotland,  and  Ireland  ;  with 
a  Supplement  to  January,  1878.  By  Henry  G.  Stevens  and  Robert  W. 
Hatnes,  Law  Publishers  and  Booksellers ;  Exporters  of  Law  and  MisceUaneons 

Literature  ;  Foreign  and  Colonial  Literary  Agents,  &c  &c 

- 

In  small  4to.,  price  2j.,  cloth,  beautifully  printed,  with  a  large  margin,  for  the 

special  use  of  Librarians, 

A    CATALOGUE    OF   THE    REPORTS 

IN  THE  VARIOUS  COURTS  OF  THE 

UNITED  KINGDOM  of  GREAT  BRITAIN  and  IRELAND, 

ARRANGED  BOTH  in  ALPHABETICAL  and  CHRONOLOGICAL  ORDER. 

By  STEVENS  &  HAYNES,  Law  Publisfurs. 

In  royal  8vo.,  price  28j.,  cloth, 
AN  INDSX  TO 

TEN  THOUSAND  PRECEDENTS  IN  CONVEYANCING, 

AND  TO 

COMMON  AND  COMMERCIAL  FORMS. 

Arranged  in  Alphabetical  order  with  Subdivisions  of  an  Analytical  Nature ;  together 
with  an  Appendix  containing  an  Abstract  of  the  Stamp  Act,  1870,  with  a  Schedule 
of  Duties  ;  the  Regulations  relative  to,  and  the  Stamp  Duties  payable  on.  Probates 
of  Wills,  Letters  of  Administration,  Legacies,  and  Successions.  By  Walter 
Arthur  Copinger,  of  the  Middle  Temple,  Barrister-at-Law,  Author  of  "The 
Law  of  Cop3rright  in  Works  of  Literature  and  Art" 

In  8vo.,  Fourth  Edition,  price  6j.,  doth,  Thk 

MARRIED  WOMEN'S  PROPERTY  ACTS; 

THEIR  REUTIOHS  TO  THE  DOCTBDIE  OF  SEPAMTE  DSE. 

Sppmllt^  of  iktatuM  axdi  dTormit. 


By  the  late  J.  R.  Griffith,  B.A.,  Oxon,  of  Lincoln's  Inn,  Barrister-at-Lmw.  FottrtA 
Ediiion,  By  W.  GREGORY  WALKER,  of  Uncoln's  Inn,  Barrister-at-Law ; 
Author  of  "A  Manual  of  the  Law  of  Partition,"  &c. 

**  The  subject  of  this  little  treatue  is  one  which  is  of  everyday  interest  and  practieal  importaooe^  ■*** 
the  public  and  practitioaer  will  find  in  this  edition  a  brief  bat  pithy  sutement  of  the  laws,  comprint  Che 
Acta  thenuehres,  and  the  Cases  bearfng  npon  their  construction."— Z«w  Tinus, 
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In  octavo,  price  is. 

THE  "SIX  CLERKS  IN  CHANCERY; 


.11 


Their  SUCCESSORS  IN  OFFICE,  and  the  "HOUSES"  they  Uved  in.    A  Remi- 
niscence.   By  Thomas  W.  Braithwaite,  of  the  Record  and  Writ  Clerks'  Office. 

"  The  removal  of  the  Record  and  Writ  Office  to  the  new  building,  ha«  suggested  the 
publication  of  an  interesting  and  opportune  little  piece  of  legal  fiistory." — Solicitor^ 
Journal, 

"  Should  reach  the  hands  of  everybody  who  take  any  interest  in  legal  lore.  .  .  .  .*' — 
Courier, 

"  We  can  cordiallv  recommend  for  general  perusal  Mr.  Braithwaite's  pamphlet,  which 
merits  perusal  for  the  reason  that  it  gives  an  admirable  account  of,  perhaps,  the  most 
ancient  office  in  the  Civil  Service  of  the  Crown." — Civil  Service  Gazette, 

Second  Edition  in  one  volume  of  i^ooopctges^  royal  ^uo,^  price  5ar.,  cloth^ 

PEMBERTON 

ON 

JUDGMENTS    AND    ORDERS. 

BEING 

A  TREATISE   UPON  THE  JUDGMENTS,  DECREES, 

AND  ORDERS 

OF  THE  COURT  OF  APPEAL  AND  HIGH  COURT  OF  JUSTICE, 

Chiefly  in  reference  to  Actions  assigned  to  the  Chancery  Division. 

WITH  COMPLETE  FORMS  OF  ORDERS. 

gbecont  gBttttion,  congfiiierablB  gttlargea^ 
By    LOFTUS    LEIGH     PEMBERTON, 

One  of  the  Registrars  of  the  Supreme  Court  of  Judicature  ; 
Author  of  "  Tlu  Practice  in  Equity  by  way  of  Retrivor  and  Supplement^ 


REVIEWS    OF    THE    FIRST  EDITION. 


%*' 


'This  is  a  wotk  with  an  unpretendiiig  tide,  which  in  reality  contains  much  more  than  would  natunJly 
be  inferred  from  its  title  page.  .  .  .  The  work  before  us  contains,  not  only  a  copiotis  and  well-selected 
assortment  of  precedents,  taken  in  every  instance  from  orders  actually  made  (and  with  proper  references 
to  the  reports  in  all  instances  of  reported  cases),  but  also  a  series  of  notes,  in  which  the  result  of  the 
leading  cases  is  succinctly  given  in  a  highlyH»nvenient,  though  somewhat  fragmentary,  form;  by  tho 
light  of  which  the  practitioner  will,  in  all  ordinary  cases,  be  easily  able  to  adapt  the  opposite  precedent 
to  the  general  drcumstances  Of  his  own  case.  We  consiaer  the  book  one  of  great  merit  and  utility,  and 
we  confidently  recommend  it  to  the  oonsideratbn  of  the  Profession.'*— >S'(9/ftn^0n'  yornmoL 

'*  This  volume,  Mr.  Pemberton  tells  us,  is  the  result  of  labour  commenced  so  long  ago  as  X869.  It  has 
had  the  benefit,  therefor^  of  patient  care,  and  patience  and  care  having  been  backed^  up  by  extensive 
knowledge  and  keen  discrimination,  a  work  has  been  produced  which,  whilst  it  is  not  likely  to  bring  its 
author  any  high  reward,  must  permanently  record  his  name  in  legal  literature,  and  prove  to  the  Profession 
and  the  Bench  a  very  decided  acquisition. 

"  Mr.  Pemberton  has  digested  the  cases  without  expressing  any  oi^nion  as  to  their  soundness  or  applica- 
Ulity—not  giving  head  notes  as  too  many  text  writen  are  fond  of  doing^  without  taking  the  trouble  to 
oonsider  whether  the  ^reporter  has  correctly  epitomised  the  case,  but  staumg  in  a  few  words  the  effect  of 
each  decision.  This  makes  the  work  a  compendium  of  case  law  on  the  various  subjects  comprehended  in 
it.  How  comprehensive  it  is  we  find  it  impossible  accurately  to  represent  to  our  readers  without  setting 
out  the  table  of  contents.  We  have  looked  thnmgh  it  more  than  once ;  we  have  carefully  examined  the 
dtatbnSf  and  we  have  formed  the  very  highest  opinion  of  the  plan  of  the  work  ana  its  execution, 
and  we  feel  that  Mr.  Pemberton  has  {rfaced  the  entire  profession  under  a  lasting  obligation.'* — Law  Timet, 

**  The  operation  ef  the  Judicature  Acts,  with  the  new  rules  and  orders,  not  only  made  an  opportunity  for, 
bat  even  necessitated,  a  new  publication  of  f<mns  of  judgments  and  orders.  We  may  safelv  say  that  Mr. 
Lofhis  Leigh  Pemberton's  work,  in  our  opinion,  should  take  its  rank  among  the  most  valuable  publications 
that  have  been  issued  of  late." — Lmw  yeumal. 
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In  one  volume^  3va»  price  i6ir.y  doth* 

A  CONCISE  TJIEATISE  ON  THE  STATUTE  LAW 

OF  TUS 

LIMITATIONS  OF  ACTIONS. 

With  an  Appendix  of  Statutes,  Copious  Rcfereaccs  to  £n|;tish,  Irisb.  and  Anericas  Caaes^ 

and  to  the  French  Code,  and  a  Copious  Index. 

By  henry  THOMAS  BANNING,  M.A., 

'     •  OF  THE  imrUt  TB1CPI.X,   BARMSm-AT-LAW. 

"  In  this  work  Mr.  Banning  has  namded  with  one  of  the  most  perptexins  brandies  of  our  statute  law. 
The  kw«  •»  laid  down  by  the  judicial  deci«ion»  on  the  various  Stamtus  of  UpiitatiaBa^  is  given  hi  thirtv- 
three  short  chaoters  under  as  many  headings,  and  eadi  chapter  treats  of  a  sub-di«isiaQ  of  one  of  the  aiaus 
branches  of  the  sabjcct  j  thus  we  have  ten  chapters  devoted  to  real  property.  This  arrangement  cotaiI»  a 
certain  amount  of  repetiti<»,  but  is  not  without  ifes  advantages,  as  the  snbjeet  of  eadb  diapter  bi  toTciably 
eahaustively  treated  of  within  the  limits  of  a  few  pages.  We  think  that  in  this  respect  the  author  has 
exercised  a  wise  discretion.  So  far  as  we  have  tested  the  cases  dsed,  the  effect  of  the  aumeriMis  dedsioas 
appnrs  to  be  acoimtely  glvea«-4ndeed,  the  author  has,  as  we  are  infermed  In  the  prebce,  *  so  far  as  is 
consistent  with  due  brevity,  employed  the  i^ttMsima  9tria  of  the  tribunal ;'  and  the  cases  are  brought  down 

to  a  very  recent  date The  substance  of  the  book  is  satisfactory ;  and  we  may  commend  it 

both  to  students  and  practitioneia,"— \S'0/N::itorf^  f^urmU* 

^ "  Mr.  Banning's.' Concise  Treatise'  justifies  its  title.  He  brings  into  a  convenient  compass  a  general 
view  of  the  law  as  to  die  limitation  of  actions  as  it  eadstx  under  numerous  statutes,  and  a  digest  of  die 
prindpal  reported  cases  relating  to  the  subject  which  have  arisen  in  the  English  and  American  courts.'*— 
oVs/afTmsv  Xivuw, 

"Mr.  Banning  has  adhered  to  the  plan  ofprinling  the  Acts  ia  an  aopeadix,  and  m^VTg  his  book  n 
ruaoing  treadso  aa  tha  case-law  theraoa  Tae  cases  hava  evidenvy  beaa  anvestigaiai  wiih  caM  and 
digested  wim  deamess  and  intdlectuality." — Zmv  JimmtU. 

In  8vo.,  price  &.,  cloth, 

THE  TRADE  MARKS  REGISTRATION  ACT,  1875, 

And  the  Rules  thereunder ;  THE  MERCHANDISE  MARKS  ACT,  1862,  with  an 
Introduction  containing  a  SUMMARY  QF  THE  LAW  OF  TRADE  MARKS, 
together  with  practical  Notes  and  Instructions,  and  a  copious  Indkx.  By 
Edward  Morton  Daniel,  of  Lincoln's  Inn,  Banister-at^Law. 

"  The  last  of  the  worlcs  on  this  subject,  diat  by  Mr.  Danid,  a])pears  to  have  been  very  caselully  done. 
Mr.  Danid'a  bode  b  a  sadsfactory  i^  nsdul  guide."— rir  Engmur, 

"  This  treatise  contains,  within  moderate  compass,  the  whole  q£  the  law,  as  far  as  practically  required, 
on  the  subject  of  trade  varies.  The  publication  is  opportune,  the  subject  beiag  one  whidi  must  neaity 
concern  a  considerable  jwrtioa  of  the  public,  and  it  may  be  recommended  to  aD  who  desire  to  take 
advantage  of  the  protection  affinded  by  r^istradon  under  die  nem  legidadon.  It  is  pracdcal,  and  seems 
to  be  complete  in  every  respect.    The  volume  Ib  well  printed  and  neatly  got  upk"— Z^nr  Tfmt^. 


In  Sto.,  price  u.,  sewed, 

AN   ESSAY  ON    THE 

ABOLITION  OF  CAPITAL  PUNISHMENT. 

Embracing  more  particularly  an  Enunciation  and  Anafysis  of  the  Principles  of  Lam  as 

appHcabU  to  Criminals  of  the  Highest  Degree  of  Guilt, 

By  WALTER  ARTHUR  COPINGER, 

OF  THE  Middle  Trmple,  Esq.,  Barristrr<at-Law  ; 

Author  of  **The  Law  of  Copyricht  in  Worlcs  of  Literature  and  Art,"  '*  Index  to 

Precedents  in  Conveyancing/  ''On  the  Custody  and  Production  of  Title  Deeds,'* 

"  We  can  recommend  Mr.  Copinge/s  book  as  containing  die  fullest  eoUectioR  we  have  seen  of  facts  and 
quotations  from  eninent  juiists,  statistics,  and  general  Infonnatloa  bearing  on  the  subject  of  capital    I 
punishment.*' — MamehuUr  Cornier, 

— .  - -■ ■  ' ■ 

In  Svo.,  price  31J.  6</.,  cloth, 

THE  INDIAN  CONTRACT  ACT,  No.  IX.,  of  1872. 

TOCETHRR 

IVITff  AN  INTRODUCTION  AND  EXPLANA  TORY  NOTES,  TABLE 
OF  CONTENTS,  APPENDIX,  AND  INDEX. 

By  H.  S.  CUNNINGHAM  and  H.  H.  SHEPHERD, 

Barrtsters-at-Law. 
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In  8vo.,  price  dr.,  cloth, 

THE  PAETinON  ACTS,  1868  AM)  1876. 

A  MANUAL  OF  THE 

LAW  OF  PAETmON  AXD  OF  SAIE  IK  LIEU  OF  PAETTPION. 

IVith  tke  Decided  Cases,  and  an  Appendix  tontaitdng  Decrees  and  Orders, 

By  W.  GREGORY  WALKER, 

or  LIKCOUf'S    INN,   BARKISTBS-AT-LAW,  BJi.  AND  LATB  SCMOLAK  OF  BXBTBK  COLLBGB,  OXFORD. 

and  of  ttile  Ja  lieu  of  partidoa,  and  widk  the  decided 
cases  and  an  appendix  containing  decrees  and 
orders.  There  are  so  many  actions  under  the  Par- 
tition Acts,  that  there  is  little  doubt  this  small 
volume,  oontaininff  as  it  does  not  merely  references 
to  all  the  reported  cases,  hut  the  pith  of  the  deci- 
sions extracted  theiefsom,  will  prove  exceedingly 
useful.  The  appendix  of  decrees  and  orders,  taken 
from  the  registrar's  books  kept  in  the  Report  Office, 
will  be  of  jireat  service  to  solicitors  and  counsel  in 
settling  minutes.  Several  of  the  judgments  quoted 
will  afio  help  to  keep  tfaoee  who  hanre  the  conduct 
I    of  partition  suits  in  the  nght  road." — Law  Journal. 


^  "Tlds  Is  a  vefy  painstaking  and  , 
little  treatise.  That  such  a  work  has  now  been 
published  needs,  la  fiicti  oaly  to  be  announced ; 
for.  meeting  as  it  does  an  undoubted  requirement, 
it  is  sure  to  secure  a  place  in  the  library  of  every 

equity  practitioner We  are  gratified  to  be 

able  to  add  our  assurance  that  the  practitioner  will 
find  that  his  confidence  has  not  been  misplaced,  and 
that  Mr.  Walker's  manual,  compact  and  inexpeu- 
sive  as  it  is,  b  equally  exhaustive  and  ndnable."— > 
Irith  Law  TimM. 

*  This  handy-book  contidns  die  above-mentioned 
Autition  Acts,  witha  manual  of  the  law  of  partition, 


In  8vo»,  price  ai/.,  doth, 

A  TREATISE  on  the  LAW  and  PRACTICE  REUTING  to  INFANTS, 

By  ARCHIBALD  H.  SIMPSON,  M.A., 

0/Lwcoin*M  Imm,  Esq.,  Barrut€r-at-Lam,  ottdFtttow  p/Ckrisfs  CoUtgt, 

"  Mr.  Simpsoo'a  book  comprises  die  whole  of  the 
law  relating  to  infants,  both  as  regards  their  xw- 
lOBS  and  their  pvoperty,  and  we  have  not  observed 
anv  very  important  omiscdons.  The  author  has 
evidcDdT  expended  much  trouble  and  care  upien 
his  work,  ami  has  brought  together.  In  a  concise 
aMl  convenient  form,  die  law  upon  the  subiect  down 
to  tke  present  ^nmr—Sehcii^r^yottnuu, 

"  Its  law  b  unimpeachable.  We  Jbave  detected 
no  errors,  ami  whilst  the  work  might  have  been 
done  more  sdendficaDy.  it  b,  beyond  all  Question, 
aeompendinm  of  sound  legal  prindples.''-~X^rar 


Vs.  Simpson  has  arranged  the  whole  of  the  Law 
rebting  to  Infants  wi^  much  fulness  of  detidl,  and 
yet  In  comparatively  little  space.  The  remit  b 
doe  mainly  to  the  bosiaeaslike  coadensatioM  «f  hb 
atjde.  Fulaes%  however,  ha>  by  no  means  been 
sacrifioed  to  bievity,  and,  so  far  as  we  have  been 


able  to  test  it,  die  work  omits  no  point  of  any  im- 
portance, from  the  eaxliest  cases  to  die  last.  In 
the  easential  qualities  of  deameis,  com|ileteBess, 
and  orderly  arrangement  it  leaves  aothug  to  be 
desired. 

*'  lAwycn  in  doubt  on  any  point  of  law  or  prao* 
tiee  win  and  the  information  they  require,  if  it  can 
be  foHnd  at  al],  in  Mr.  Sampson's  book,  and  a 
writer  of  whom  thb  can  be  said  may  congratulate 
himself  on  having  achieved  a  considerable  suctess." 
'-'L€gm  Magmaiiu,  Febniar|r,  1876. 

"The  repulaliott  of  'Simpson  on  Infants'  b 
BOW  too  pemcdy  esfablbheq  to  need  any  enco- 
miums 00  our  part :  and  we  can  only  sa^  that,  as 
the  result  of  our  own  experience,  we  have  mvariably 
found  dib  work  an  exhaustive  and  trustworthy 
repeitery  of  infonnation  on  every  qeasdon  con- 
nected with  the  law  and  practice  rebting  to  its 
subject." — Itith  Law  Time*,  July  7,  1877. 


In  Svo.,  price  6r.,  doth, 

THE  LAW  CONOEElSriNG  THE 

BEGISTRATION  OF  BIRTHS  AND  DEATHS 

IN  ENGLAND  AND  WALES.  AND  AT  SEA. 

the  whole  Statute  Law  upon  the  subject ;  together  with  a  list  of  R^istration  Fees 
and  Charges.  Edited  with  Copious  ExpUnatoiy  Notes  and  References,  and  an 
Elaborate  Index.  By  ARTHUR  John  Fiaxman,  of  the  Middle  Temple, 
Barristovat-Law. 


**  ifr.  FUumuKtii  mi*rttentian$  hut  admi- 
rabU  UttU  book  muJuM  tke  dutus  0/  ail  partus 
mmdtr  tke  Act  abmtuUmtfy  elemr.  .  .  .  Lawyers 
•wUlJind  the  book  nat  only  handy,  but  ahc  uutntc 
tive  and  suggestive.  To  registrars,  andall persons 
engaged  m  tke  execution  ^tke  law,  tke  hookwiU 
ie  inpaluaAle.  The  index  occupies  tfairty-Sveoages, 
and  b  so  fiill  that  information  on  a  minute  point  can 
be  obtained  without  trouble.  It  Is  an  index  that 
must  hav^  cost  the  author  much  thought  and  tio^. 
Tke  statements  of  wkat  is  to  be  done,  -wka  may  da 
it,  and  lokat  must  not  be  done,  ar»  so  eUar  tkat  ^ 
$s  well  nigk  impossible  for  any  one  wko  consults 
tke  hook  to  err.    Those  who  use  '  Flaman's  ReiKb- 


tration  of  Births  and  Deaths '  will  admit  that  our 
laudatory  criticism  b  thoroughly  meritad.**-— JLmv 
youmal, 

'*  Mr.  Arthur  John  Flazman,  barrister-at-law,  of 
the  Middle  Temple,  has  publbhed  a  small  work  on 
'  The  Law  Concesning  toe  Ronstration  of  Births 
and  Deaths  hi  England  and  Wales,  and  at  Sea.' 
Mr.  Flaacman  has  pursued  the  only  possible  plan, 
giving  the  statatos  and  leferenees  to  cases.  The 
remaAable  featuie  b  die  indeic»  which  filk  no  less 
than  4S  out  of  a  total  of  ixa  pages.  The  index 
alone  would  be  extremely  vsefvil,  and  is  worth  the 
money  asked  for  the  worx.** — Law  Times, 
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In  8vo.,  1876,  price  &r.,  cloth, 

THE  PRACTICE  AND  PROCEDURE  IN  APPEALS 
FROM  INDIA  TO  THE  PRIVY  COUNCIL 

By  E.  B.  MICHELL  and  R,  fi.  MICHELL,  Barristers-at^Law, 

"A  useful  manual  tnagnkg  the  practice  in  conTenienr  order,  and  giving  the  rules  In  foroe  In  several 
Coitrtr.     It  will  be  a  decided  acquisition  to  those  engaged  (n  Appeals  from  India."— Z«tv  Tim09. 


THE      laAW      OF      BZTBABITION. 

■  e  ■  i  — 

Second  Edition,  in  8va,  price  i8f.,  doth, 

A    TREATISE    UPON 

THE   LAW  OF  EXTRADITION. 

WITH  THE 

CONVENTIONS  UPON  THE  SUBJECT  EXISTING  BETWEEN 
ENGLAND  AND  FOREIGN  NATIONS, 

AND 

THE    OASES    DECIDED    THEREON, 

By   EDWARD    CLARKE, 

OP  LINCOLN'S  INN,   RARRISTBR-AT-LAW,   AND  LATK  TANCRBD  STUDENT. 

*'  Mr.  Clarke's  accurate  and  sensible  book  is  the  best  authority  to  which  the  English 
reader  can  turn  upon  the  subject  of  Extradition." — Saturday  Review. 

"  The  opinion  we  expressed  of  the  merits  of  this  work  when  it  first  appeared  has  been 
fully  justified  by  the  reputation  it  has  gained.    This  new  edition,  embodying  and  ex- 
plaining the  recent  I^slation  on  extradition,  is  likely  to  sustain  that  reputation.  .   •   .    .    ■ 
Tliere  are  other  points  we  had  marked  for  comment,  but  we  must  content  ourselyes  with    I 
heartily  commending  this  new  edition  to  the  attention  of  the  profession.    It  is  seldom  we 
come  across  a  book  possessing  so  much  interest  to  the  general  reader  and  at  the  same    | 
time  furnishing  so  useful  a  guide  to  the  lawyer." — Solicitor^  JoumaL 

"The  appearance  of  a  second  edition  of  this  treatise  does  not  surprise  us.  It  is  a  ' 
I  useful  book,  well  arranged  and  well  written.  A  student  who  wants  to  learn  the  principles  ■ 
I  and  practice  of  the  law  of  extradition  will  be  greatly  helped  by  Mr.  Clarice.  Lawyen  ' 
\  who  have  extradition  business  will  find  this  volume  an  excellent  book  of  reference.  ' 
Magistrates  who  have  to  administer  the  extradition  law  will  be  greatly  assisted  by  a 
careful  perusal  of  '  Clarke  upon  Extradition.'  This  may  be  called  a  warm  tommenda-  I 
tion,  but  those  who  have  read  the  book  will  not  say  it  is  unmerited.  We  have  so  often  { 
to  expose  the  false  pretenders  to  legal  authorship  that  it  is  a  pleasure  to  meet  with  a  j 
volume  that  is  the  useful  and  unpretending  result  of  honest  work.  Besides  the  Appendix, 
which  contains  Uie  extradition  conventions  of  this  country  since  1843,  we  have  eight 
chapters.  The  first  is  '  Upon  the  Duty  of  Extradition ; '  Uie  second  on  the  '  Early 
Treaties  and  Cases  ; '  the  others  on  the  law  in  the  United  States,  Canada,  England,  ana 
Fiance,  and  the  practice  in  those  countries." — Law  JoitrnaL 

"  One  of  the  most  interesting  and  valuable  contributions  to  legal  literature  which  it 
has  been  our  province  to  notice  for  a  long  time,  is  '  Clarke's  Treatise  on  the  Law  of 

Extradition.' Mr.  Clarke's  work  comprises  chapters  upon  the  Duty  of 

Extradition ;  Early  Treaties  and  Cases ;  History  of  the  Law  in  the  United  States,  in 
Canada,  in  England,  in  France,  &c.,  with  an  Appendix  containing  the  Conventions 
existing  between  England  and  Foreign  Nations,  and  the  Cases  decided  thereon.  .... 
The  work  is  ably  prepared  throughout,  and  should  form  a  part  of  the  libiaiy  of  every 
lawyer  interested  in  great  Constitutional  or  International  Questions." — AWany  Law 
Journal, 

The  Times  of  September  7,  1874,  in  a  long  article  upon  V  Extradition  Treaties," 
makes  considerable  use  of  this  work,  and  writes  of  it  as  **  Mr,  Clarke s  useful  Work 
an  ExtradsHon,^* 


\ 
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PRAOTICS    OF    OONVSTANCINQ. 


In  8YO.y  price  &r.  6^^  doth, 

TABLES  OF  STAMP  DUTIES 

FROM  1815  TO  THE  PRESENT  TIME. 

WALTER    ARTHUR    COPINGER, 

OP  THS  MIDDLS  TBMPLS,  BSQUIKB,   BABKt8TBR«AT-LAW ; 

Author  0/  **  Tkt  Law  qf  Co/yiMi  in  Works  of  LUtraturw  and  Art,'  **  ItuUx  to  Prtctdtnts  in 

Conv^yancvt^;^  **  TitU  Doods,**  A^. 


"  Convevancers  owe  Mr.  CopLager  a  debt  of 
sratitade  lor  hta  valuable  Index  to  IVecedents  in 
ConTeyandag ;  and  we  think  the  little  book  now 
before  us  will  add  to  their  obligations.  Mr.  Copinger 
gives*  first  of  aU,  an  abstract  of  the  Stamp  Act, 
1870,  widi  the  special  regulations  afiecting  oon- 
veyances,  mortf;ages,  and  settlementji  in  fulT  He 
then  presents  in  a  tabular  form  the  ad  valormt 
stamp   duties   on   conveyances,   mortgages,    and 


September,  18x5,  to  the  loth  of  October,  1850^  and 
then  tables  of  oid  valorem  duties  payable  on  the 
three  classes  of  instruments  since  the  jaist-mentioned 
date,  and  at  the  present  time ;  arranged  very  dearly 
in  oolumas.  We  cannot  pretend  to  have  checked 
the  figures,  but  those  we  have  looked  at  are  correct : 
and  we  think  this  little  book  ought  to  find  its  way 
into  a  good  many  chambers  and  offices."— J^iSi' 
citort*  jottmai. 


settlements,  payable  in  England  from  the  xst  of 

**  TTkis  bookf  or  at  least  one  containing  the  same  amount  of  valuable  and  well-arranged 
information,  should  find  a  place  in  every  Solicitor's  office.  It  is  of  especial  value  when 
examimngihe  abstract  of  a  large  number  of  old  title  deeds,  ^ — Law  Times. 


"  Mr.  W.  A.  Copinger,  so  well  known  for  his 
work  on  Title  Dwds,  was  eminently  calculated  to 
assist  the  practitioner  in  unravelliiui  the  perplexities 
often  surrounding  the  question  of  the  due  StampiM 
of  Deeds,  set  out  in  Abstracts  laid  before  Counsel. 


His  TabUt  0/  Stamp  Drntfetj/rom  28x5  to  1878, 
have  already  been  tested  in  Chambers,  and  being 
now  published,  will  materially  lighten  the  labours 
of  the  profession  in  a  tedious  department,  yet  one  re- 
quiring great  care."— -Z.atv  Magaaino  atid  Rovitm. 


In  one  volume,  8vo.,  price  14/.,  doth, 

cute  leeiis: 

THEIR  CUSTODY,  INSPECTION,  AND  PRODUCTION, 

Sit  HatD^  fti  (Cquttp  anti  in  9^attetiaf  of  Conbepancfng, 

Including  Covenants  for  the  Production  of  Deeds  and  Attest^  Copies ;  with  an  Appendix 
of  Precedents,  the  Vendor  and  Purchaser  Act,  1874,  &c.,  &c.,  &c.  By  Walter 
Arthur  Copinger,  of  the  Middle  Temple,  Barrister-at-Law  ;  Author  of  ••  The 
Law  of  Copyright "  and  "  Index  to  Precedents  in  Conve3rancing."    . 


"In  dealing  with  'documentary  evidence  at 
law  and  in  equity  and  in  matters  of  conveyancing, 
indnding  covenants  for  the  production  of  deeds 
and  attested  copies,'  Mr.  Copinger  has  shown 
discrimination,  for  it  u  a  branch  of  the  general 
subject  of  evidence  which  is  very  suscepable  of 
independent  treatment  We  are  glad,  therefore, 
to  be  able  to  approve  both  of  the  design  and  the 
manner  in  whim  It  has  been  executed. 

''The  literary  execution  of  the  work  is  good 
enough  to  invite  quotation,  but  the  volume  is  not 


large,  and  we  eontent  oursdves  with  recommend- 
ing it  to  the  profession."— Z.«ar  Titmos. 

**  A  really  good  treatise  on  this  subject  must  be 
essential  to  the  lawyer ;  and  this  is  what  we  have 
here.  Mr.  Copinger  has  sui^lied  a  much-fdt  want 
by  the  compilation  of  this  volume.  We  have  not 
space  to  go  mto  the  details  of  the  book ;  it  appears 
well  arranged,  dearly  written,  and  fully  elaborated. 
With  these  few  remarks  we  recommend  this  volume 
to  our  readers.**— Z.««f  Journal. 


Second  Edition.     In  Svo.,  in  preparation, 

THE   LAW  OF  COPYRIGHT, 

In  Works  of  Literature  and  Art;  including  that  of  the  Drama,  Music,  Engraving, 
Sculpture,  Painting,  Photography,  and  Ornamental  and  Use^  Designs  ;  together 
with  International  and  Foreign  Copyright,  with  the  Statutes  relating  thereto, 
and  References  to  the  English  and  American  Decisions.  By  Walter  Arthur 
Copinger,  of  the  Middle  Temple,  Barrister-at-Law. 


"A  book  that  bcertainl 


certainly  the  most  complete  trea' 
tise  upon  the  complex  subject  of  copyright  whidi 
has  ever  been  published  in  England.** — A  tkotuntm. 

'*  A  work  mudi  needed,  and  which  he  has  done       on  Copyright."— T'Ar  PublisfUrt^  Circufar, 
exceedingly  w€\\."—A$noricam  I^aw  Review, 


"  The  book  is  a  thoroughly  good  one."— >7^ 
Bo^AselUr. 
"We  refer   our    readers   to  thi»  capital  book 


46  BCIVUS  ft  ILkTn^  BSLt  TJJtD,  TRMWiH  BAB. 

S€soHd  EdiiwH  in  preparoHon. 

A  MAaiSTERIAL  ms  POLICE  GUIDE: 

Sedigf  t^e  Statute  Hato, 

INCLUDING  TBS  SESSION  OF  1879, 

WITH  NOTSS  AlTD  HSFEBBNCOSS  TO  THS  DEOIDSP   OASES, 

RSLAttttO  TO  THB 

PROCEDURE,  JURISDICTION,  and  DUTIES  of  MAGISTRATES 

AND  POLICE  AUTHORITIES, 

IN  THE  METROPOLIS  AND  IN  THE  COUNTRY. 

With  an  Introduction  showing  the  Qeneral  Procedure  before  Magistratee 
both  in  Indictable  and  Summary  Matters,  as  altered  by  the  Summaiy 
Jurisdiction  Act,  1879  together  with  the  Rules  under  the  said  Act. 

By   HENRY    C   GREENWOOD, 

SHptHdmry  Mmgiatrait  f^r  Hu  Dittrkt  &f  tkt  Slaff&rdikirt 

AND 

TEMPLE    C.    MARTIN, 

Chi^  CUrk  of  tka  LamhHk  Police  Court. 


NOTICES     OF    THE     FIRST     EDITION. 

* '  For  the  form  of  the  woik  we  have  nothing  but  comtaendation.  We  may  say  we  hare 
here  our  ideal  law  book.  It  may  be  said  to  omit  nothing  which  it  ought  to  contain." — 
Law  Times. 

**  This  handsome  yolmne  aims  at  presenting  a  comprehensive  magisterial  handbook 
for  the  whole  of  England.  The  mode  of  arrangement  seems  to  us  excellent,  and  is  well 
carried  out." — Solicitors'  yintmal. 

"  As  to  the  care  with  which  the  work  has  been  executed,  a  somewhat  minute  exami- 
nation of  three  or  four  of  the  divisions  enables  us  to  speak  on  the  whole  Cavourably." — 
Soliatari  ymmal. 

"  Great  pains  have  evidently  been  taken  in  every  part  of  the  work  to  ensure  conect- 
ness ;  and  this  quality,  together  with  that  of  its  greatrcomprehensiveness,  can  scarcely 
fail  to  render  this  guide  to  procedure  before  magisterial  and  police  authorities  eminently 
acceptable  to  the  many  classes  of  persons  to  whom  full  and  accurate  information  on  the 
subject  it  deals  with  is  often  of  the  utmost  importance." — Morning  Post, 

"  The  Magisterial  and  PoUee  Guide^  by  Mr.  Heniy  Greenwood  and  Mr.  Temple 
Martin,  is  a  model  work  in  its  conciseaess,  and,  so  far  as  we  have  been  able  to  test  it, 
in  completeness  and  accuracy.  //  ought  to  be  in  the  hands  of  all  mAp,  as  m^gistnUes  or 
otherwise^  have  authority  in  matters  of  potice^^ — Daily  News. 

"  Both  to  justices  and  practitioners  desirous  of  obtaining  a  book  of  reference  giving 
the  present  practice  of  the  courts,  this  book  will  be  found  of  great  service — nay,  annost 
invaluable." — Liverpool  Mercury. 

"  Mr.  Greenwood,  stipendiary  magistrate  in  the  StafTordshire  Potteries  district,  and 
Mr.  Martin,  of  the  Southwark  Police  Court,  have  produced  a  portly  magisterial  hand- 
book applicable  to  the  whole  of  England.  It  contains  all  the  statute  law  relating  to  Uie 
procedure,  jurisdiction,  and  duties  of  magistrates  and  police  authorities,  with  notes  and 
references  to  recent  decisions,  and  appears  to  be  put  together,  as  might  be  expected 
from  the  professional  experience  of  the  authors,  in  a  thorough  and  business-fike  manner." 
— Saturday  Review. 

**  This  work  is  emmmlfy  practical^  and  supplies  a  real  want.  It  plainly 
and  concisely  states  the  law  on  all  points  upon  which  Magistratet  are  called 
upon  to  adjudicate^  systematically  arranged^  so  as  to  be  easy  of  reference.  It 
ought  to  find  a  place  on  every  Justices  table ^  and  we  cannot  but  think  that  its 
usefulness  will  speedily  ensure  for  it  as  large  a  sale  as  its  merits  deserve*^ 
— Midland  Counties  Herald, 

*'  The  exceedingly  arduous  task  of  collecting  together  all  the  enactments  on  the  subject 
has  been  ably  and  efhctratly  performed,  and  the  arrangement  is  so  methodical  and  precise 
that  one  is  able  to  lay  a  finger  on  a  Section  of  an  Act  almost  in  a  moment  It  is  won- 
derful what  a  mass  of  inforoiation  is  comprised  in  so  comparatively  small  a  space.  We 
have  much  pleasure  in  recommending  the  volume  not  only  to  our  professional  but  also  to 
our  genera]  readers  ;  nothing  can  be  more  useful  to  the  public  than  an  acquaintance  with 
the  outlines  of  magisterial  jurisdiction  and  procedure. "--^i^^  Post. 
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Just  published,  in  Sva,  price  5/.,  doth,  pott  fine, 

THE  LAW  OF 

PROMOTERS  OF  PUBLIC  COMPANIES, 

By    NEWMAN    WATTS, 

Of  Lincoln's  tna,  Barrister-at-Law. 


'*  Some  recent  cues  in  our  law  oonrts,  widdi  at 
the  time  attracted  much  public  notice,  have  demon- 
strated the  want  of  lome  dear  and  concise  eapoei* 
tion  of  the  powers  and  liabilities  of  promotera»  and 
this  task  has  been  ably  performed  by  Mr.  Newman 


"Mr.  Watts  has  brought  together  all  the  lead* 
ing  decisions  relating  to  promoters  and  directors, 
and  has  arranged  the  infonaatiDa  in  a  irery  satisfac- 
tor^  manner,  so  as  to  readily  show  the  rights  of 
different  parties  and  the  steps  which  can  be  legally 
taken  bv  promoters  to  further  iatcrtsts  of  new  com* 


Now  readj,  in  One  Vol.,  8fo.,  price  I2J.,  doth. 

A  COMPENDIUM  of  ROMA  N  LAW, 

FOUNDED  ON  THE  INSTITUTES  OF  JUSTINIAN: 

TOOBTHBR  WITH 

EXAMINATION  QUESTIONS 

SET  IN  THE  UNIVERSITY  AND  BAR  EXAMINATIONS 

(WITH     SOLUTIONS), 

And  DeflniiioxiB  of  Leading  Temui  in  the  Words  of  the 

Principal  Authorities. 

By  GORDON  CAMPBELL, 

Of  the  Inner  Temple,  M.A.y  late  Scholar  of  Exeter  College,  Oxford;  M.A. 
Trinity  College,  Cambridge  ;  Author  of  "  An  Analysis  of  Austin's 
Jurisprudence,  or  the  Philosophy  of  Positive  Law." 


•• 


Mr.  Campbell,  in  produdns  a  eoni|)e&dtiim  of 
the  Roman  law,  has  gone  to  the  best  Kaglish  wocks 
already  existing  on  me  sobject,  and  has  made  ex- 
cellent  use  of  the  materials  foiuid  in  dicm.  Tbe 
volume  k  especially  intended  for  the  use  of  students 


who  have  to  pass  an  examiaKioti  In  Roman  kw, 
and  its  arrangement  with  a  riew  to  this  end  appears 
Tory  good.  The  existence  of  text-books  sodi  as 
this  should  do  much  to  prevent  the  evil  system  of 
cramming."— vSV»/«n£fly  Reoitm, 


tn  8vo.,  price  7/.  6</.,  doth, 


Titles  to  Mines  in  the  United  States, 


WITH  THE 


Statutes  and  BeHarences  to  the  Decisions  of  the  Courts 

relating  thereto. 

By  W.  a.  HARRIS,  B.A.,  Oxon., 

a 

Of  Lincoln's  Inn,  Barrister-at-Law,  and  of  the  American  Bar. 
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